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GEORGE   B.   LAKE. 


At  the  session  of  the  supreme  court  of  the  state  of  Nebraska,  Ckito- 
ber  18,  1910,  there  being  present  Honorable  Manoah  B.  Reese,  chief 
justice.  Honorable  John  B.  Barnes,  Honorable  Charles  B.  Letton, 
Honorable  Jesse  L.  Root,  Honorable  William  B.  Rose,  Honorable 
Jacob  Fawcett,  and  Honorable  Samuel  H.  Sedgwick,  associate  jus- 
tices, the  following  proceedings  were  had: 

Mat  It  Please  the  Court: 

The  committee  appointed  to  draft  and  report  to  the  court,  at  this 
time,  suitable  resolutions  on  the  death  of  Honorable  Georoe  B.  Lake 
respectfully  submit  the  following: 

It  haTlng  pleased  the  Supreme  Ruler  to  remove  from  this  world 
George  B.  Lake,  a  distinguished  lawyer  and  Jurist,  formerly  a  Judge 
of  this  court,  who  died  at  his  residence  in  Omaha  on  the  27th  of  July, 
last;  it  is  hereby 

Resolved,  On  behalf  of  the  members  of  this  court,  and  of  the  bar 
of  Nebraska,  that  we  are  deeply  sensible  of  the  loss  sustained  from 
his  death  by  the  community  in  which  he  had  lived,  and  the  state  in 
which  for  more  than  fifty  years  he  had  borne  an  active,  influential, 
and  honorable  part. 

Resolved,  That  we  sympathize  sincerely  with  the  surviving  mem- 
bers of  his  family  In  their  great  affliction,  and  the  grief  and  sorrow 
brought  to  their  home  by  the  loss  of  the  husband  and  father. 

Judge  Lake  was  born  In  Greenfield,  Saratoga  county.  New  York,  on 
September  15,  1826.  Prom  early  youth,  and  until  his  removal  to 
Nebraska,  he  lived  in  the  county  of  Loralne,  in  northern  Ohio.  There, 
under  hard  conditions  of  life,  and  solely  by  self-aid,  he  secured  a  fair 
education,  studied  for  the  profession  of  law,  and  was  admitted  to  the 
bar  In  Blyria,  the  county  seat,  in  the  year  1851. 

After  a  few  years  of  experience  there,  he  removed  with  his  family  to 
Omaha,  In  the  year  1856,  where  he  soon  secured,  and  during  the  en- 
suing ten  years  maintained,  a  leading  and  successful  practice  in  the 
territorial  courts. 

Three  times  elected  to  the  territorial  house  of  representatives,  and 
its  speaker  during  one  session,  he  was  Influential  in  the  legislation  of 

(vll) 


viii  IN  MEMORIAM— 

the  earlier  yeani  of  the  territory,  and  in  the  framing  of  the  first  con- 
stitution, adopted  In  June,  1866.  Under  that  constitution  he  was 
elected  chief  Justice  of  the  supreme  court,  and  assigned  for  duty  to 
the  Second  judicial  district,  comprising  the  Important  counties  of 
Cass,  Sarpy,  Douglas,  Saunders,  Lancaster,  Seward,  and  Butler; 
re-elected  for  six  years  and  serving  until  the  separate  supreme  court 
was  established  in  1876,  Judge  h£KR  continued,  under  conditions  im- 
posing gretit  labor,  and  many  difficulties,  to  hold  the  appointed  terms 
in  that  large  and  populous  district  with  punctuality  and  efficiency; 
taking,  also,  his  full  share  of  the  labor  and  responsibility  of  this 
appellate  tribunal  as  then  organized. 

Chosen  without  opposition  as  a  delegate  to  the  constitutional  con- 
vention of  1871,  he  helped,  by  counsel  and  active  effort,  to  incorporate 
into  the  instrument  then  framed  the  reformatory  principles  and  best 
features  of  our  present  constitution. 

Elected  in  1876  as  a  Judge  of  the  supreme  court  then  organized, 
and  becoming  Its  first  chief  Justice,  he  continued  by  subsequent  re- 
elections  to  be  a  member  of  the  court  until  January,  1884,  when  he 
declined  further  service  therein,  returning  to  practice  In  special  fields 
of  the  law,  and  to  the  repose  and  quiet  of  private  life,  in  which  he 
continued  until  his  death.    It  is  further 

Resolved,  That  Judge  Lake  was  recognized  as  a  lawyer  learned  In 
his  profession,  able  and  skillful  In  the  conduct  of  his  causes,  safe  and 
prudent  in  counsel,  faithful.  In  Its  full  sense,  to  his  client's  interests, 
and  rigidly  scrupulous  of  their  rights,  as  well  In  his  own  dealings 
with  them  as  In  their  controversies  with  others. 

As  a  trial  Judge  he  was  prompt,  industrious,  forceful  and  efficient, 
unusually  accurate  in  his  conclusions,  whether  of  law  or  fact,  intol- 
erant of  all  devices  to  hinder  or  defeat  Justice,  knowing  no  person- 
ality in  his  rulings,  and,  in  his  administration  of  the  criminal  law, 
believing  that  guilt  should  not  be  shielded  or  crime  go  unpunished 
because  of  captious  technicality  or  weak  sentiment. 

As  a  judge  of  this  court,  its  volumes  of  reports  bear  patent  evidence 
of  his  research,  his  ability,  his  sound  Judgment,  his  accurate  reason- 
ing, his  clear  and  lucid  exposition  of  legal  principles  as  applied  to  the 
case  In  hand,  his  direct  method  of  reaching  and  stating  conclusions, 
and  his  desire,  so  far  as  possible,  to  arrive  at  the  very  right  of  the 
matter  involved. 

As  one  of  the  first  Judges,  and  serving  sixteen  years  under  both 
constitutions,  his  Infiuence  in  shaping  the  Jurisprudence  of  Nebraska 
was  not  unlike,  in  a  lesser  degree,  that  of  Chief  Justice  Marshall  on 
the  Jurisprudence  of  the  nation. 

As  a  citizen,  his  simplicity  of  life,  his  unswerving  integrity,  his 
practice  of  fair  dealing  in  his  own  affairs,  and  his  intolerance  of  fraud, 
dereliction,  or  malfeasance  in  public  office  illustrated  a  high  type  of 
American  citizenship,  fitly  supplementing  his  own  official  career;  and 
his  death  was  the  close  of  a  long,  fruitful  and  exemplary  life. 


GEORGE  B.  LAKE.  ix 

Resolved,  That  this  memorial  be  preserved  in  the  permanent  records 
of  the  court,  and  a  copy  thereof  be  furnished  to  the  widow  and  chil- 
dren 0uryiYing  the  deceased. 

ElEAZER    WAKEI.BY. 

B.   B.    B.   Kennedy. 
CHA8.    O.    Wheuon. 
Bno8  p.  Gray. 
B3DW1N   F.   Warkbn. 


Charles  O.  Whedok: 

May  It  Please  the  Court:  The  regular  proceedings  of  this  tribunal 
are  at  this  time  interrupted  in  honor  of  one  who  for  seventeen  years 
honored  the  court  as  one  of  its  members — Judge  George  B.  Lake.  One 
who  through  his  maternal  ancestor  could  trace  his  lineage  in  a  direct 
line  to  that  eminent  Puritan  divine,  Roger  Williams,  the  founder  of 
the  colony  of  Rhode  Island,  who  because  of  his  bold  and  outspoken 
expressions  regarding  the  freedom  of  the  civil  magistrate  from  the 
dominion  of  the  church  was  banished  from  the  colony  of  Massa- 
chusetts. An  ancestor  remote  in  time,  but  immediate  in  his  descend- 
ant, in  sterling  integrity,  independence,  and  clear  conception  of  the 
duties,  powers,  and  functions  of  different  departments  of  government. 
An  ancestor  of  whom  Bancroft  the  eminent  historian  wrote: 

"He  was  the  first  person  in  modern  Christendom  to  assert  in  its 
plenitude  the  doctrine  of  the  liberty  of  conscience,  the  equality  of 
opinions  before  the  law;  and  in  its  defense  he  was  the  harbinger  of 
Milton,  the  precursor  and  the  superior  of  Jeremy  Taylor.  For  Taylor 
limited  his  toleration  to  a  few  Christian  sects;  the  philanthropy  of 
Williams  compassed  the  earth.  •  ♦  •  Williams  would  permit  the 
pTersecution  of  no  opinion,  of  no  religion,  leaving  heresy  unharni«i<M)y 
law,  and  orthodoxy  unprotected  by  the  terrors  of  penal  statutes." 

The  indomitable  spirit  of  perseverance  which  George  B.  Lake  in- 
herited from  that  resolute  ancestor  is  well  shown  by  the  struggles  of 
his  early  youth,  the  success,  honors,  and  universal  respect  which  he 
enjoyed  In  after  life. 

Left  without  a  mother's  tender  care  when  only  eighteen  months 
old;  an  orphan  among  strangers  at  the  early  age  of  nine  years,  he 
obtained  such  education  as  was  afforded  by  the  common  schools  of 
that  day,  devoted  two  years  to  study  at  Oberlin  college,  and  then  in 
the  office  of  attorneys  at  Blyrla,  Ohio,  prepared  himself  for  his  chosen 
profession,  to  the  practice  of  which  he  was  admitted  in  1851. 

Born  when  John  Quincy  Adams  was  president,  he  lived  through  the 
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administrations  of  JackBoa,  Van  Bur«n,  William  'I.  Hanlson,  T 
Polk,  Taylor,  Fillmore,  Pierce,  Buchanan,  Lincoln  Johnson.  Qi 
Hayes,  Qarfleld,  Artliur,  Cleveland,  Benjamin  Harrison  .McKIi 
Roosevelt,  and  died  during  Om  incumbency  of  President  Tatt 

Ati  Idea  of  the  development  of  this  countrr  vhlcb  b?  vltueesed 
be  gathered  from  tbe  fact  that  if,  when  he  wm  four  je&i  e  of  age 
the  railroad  tracks  In  the  United  States  had  been  laid  in  one  d' 
line,  that  line  would  not  have  extended  from  this  city  *»  the  co 
seat  or  Seward   county.     Its  length  would  have  been  but  23  m 
He  lived  to  see  the  railway  track  mileage  of  the  natim  exceed  SSI 
mllee;  enough  to  construct  a  single  line  of  track  from  the  earth  to. 
through,  and  30,000  miles  beyond  the  moon,  am'  stll.  bare  more  than 
enough  remaining  to  build  a  double  track  aroiina  the  earth  at  the 
equator.    Little  did  he  Imagine  the  day  be  reached  hie  maJontT  that 
he  would  live  to  the  time  when  the  capitalisation  it  the  railroads  ol 
the  nation  would  exceed  by  more  tbau  t9,S30.000.000  the  taxable  value 
of  all  tbe  property  In  the  United  States  as  shown  by  the  census  of  1850, 
or  that  he  would  participate  in  a  presidential  election  at  which  two 
states  lying  between  the  Missouri  river  and   lake  Michigan  would 
cast   an   aggregate   T0t«   exceeding   by    more  than    217,01)0   the  total 
vote  cast  in  the  United  States  when  Martin  Tan  Buren  was  elected  in 
1S3G. 

He  came  to  Nebraska  three  years  after  Its  territorial  boundaries 
were  fixed  by  congressional  enactment,  and  here  spent  the  remainder 
of  his  days.  Of  hlH  public  services  to  the  territory  and  the  state,  the 
resolutions  now  offered  speak.  To  attempt  to  add  to  what  is  there 
said  regarding  those  services  Is  but  to  weaken  encomium  by  the  mul- 
tiplication of  words. 

TO  a  remarkable  degree  he  ever  enjoyed  excellent  physical  health. 
Meeting  bim  something  more  than  a  year  ago,  when  he  was  enjoying 
a  cigar,  I  remarked  that  It  was  the  Brst  time  I  had  ever  seen  him 
smoking.  "Probably  so,"  he  replied,  "I  did  not  commence  to  smoke 
until  I  was  past  eighty."  Unpretending  and  industrious  In  hia  daily 
life,  dignified  and  reserved  In  bis  manner,  to  many  he  apjieared  dis- 
tant, cold,  and  unsyrapatbctic.  But  those  so  Impressed  were  not 
acquainted  with  bis  real  cbarai'ier  and  personality.  None  possessed 
a  kinder  heart,  warmer  or  more  generous  Impulses.  He  had  felt  the 
nangs  of  poverty;  and,  especially  toward  tbe  young  man  industriously 
seeking  to  overcome  apparently  insurmountable  obstacles,  be  waa  ever 
kind,  sympathetic,  and  beipfuL 
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With  him  the  state  was  a  body  politic  or  society  of  men  united  to 
promote  their  safety,  welfare,  and  advantage  by  means  of  their  union; 
hence,  the  state  was  to  be  protected  and  defended  against  every  species 
of  spoliation,  peculation  and  plunder,  equally  with  the  individual.  Of 
unquestioned  ability  and  integrity,  none  can  be  found  among  those 
familiar  with  his  public  career  who  will  not  bear  witness  that  against 
every  attempt  to  cheat,  graft  or  defiar.d  the  state  he  sternly  set  his 
face,  and  those  seeking  to  ao(om]>lirib  such  results  found  in  him  an 
active,  resourceful,  and  effective  on:  oiRnt.  No  man  has  occupied  a 
judicial  position  in  this  state  who  possessed  a  clearer  conception  of 
the  rights,  powers,  and  duties  of  the  several  departments  of  govern- 
ment than  he;  none  more  Inclined  to  recognize  and  confirm  them  by 
judicial  decision.  His  views  concerning  those  powers,  rights,  and 
duties  cannot  be  better  expressed  than  by  quoting  from  the  opinion 
written  by  him  In  Plueler  against  the  State,  in  which  was  involved 
the  constitutionality  of  the  license  statute,  commonly  known  as  the 
"Slocumb  law."    He  said: 

"Were  we  acting  in  the  capacity  of  lawmakers,  if  our  business  were 
to  determine  what  the  law  should  be  instead  of  what  it  is,  *  *  • 
we  might  insist  that  privileges  granted  through  former  licenses  should 
be  protected,  or  at  least  not  entirely  disregarded  by  the  new  law;  and 
also  that  a  material  distinction  be  made  in  the  amounts  required  from 
persons  selling  all  kinds  of  intoxicating  liquors,  and  those  selling  ale 
or  beer  alone.  But  these  are  matters  purely  of  governmental  policy, 
entrusted  by  the  constitution  exclusively  to  the  legislative  department 
of  the  government,  and  with  which  the  judiciary  have  not  the  slight- 
est concern,  so  long  as  no  right  secured  by  the  paramount  law  is 
invaded,  except,  when  appealed  to,  to  uphold  and  enforce  the  properly 
expressed  will  of  the  law-making  power." 

"It  has  been  said  that  the  temple  of  fame  stands  upon  the  grave; 
that  the  flames  which  burn  upon  Its  altars  are  kindled  from  the  ashes 
of  dead  men.  If  so  be  it,  yet  is  the  superstructure  of  that  temple 
fabricated  from  the  events  of  a  well  ordered,  a  well  spent,  life; 
from  a  record  of  private  and  public  duty,  faithfully,  honestly,  and 
conscientiously  performed.  Of  such  material  is  built  the  temple  of 
him  In  honor  of  whose  memory  we  are  here  assembled;  who  has  now 
met  "the  sleeping  partner  of  life — a  change  of  existence.' 
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Bnos  F.  Gray: 

May  It  Please  the"  Court:  It  is  with  grateful  pride  I  pay  my  tribute 
of  respect  to  the  memory  of  Judge  George  B.  Lake.  It  seems  fitting 
that  we  should  express  our  appreciation  of  the  great  services  of  tli« 
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eminent  jurist,  who  has  departed  to  that  bourne  from  whence  no 
traveler  returns. 

In  the  early  history  of  this  state,  while  he  sat  here  with  Mason  and 
Crounse,  and  later  with  Gantt,  Maxwell,  and  Cobb,  I  learned  to 
know  that  Judge  Lake  was  an  able  lawyer,  Judicious  and  accurate  In 
his  decisions,  and,  withal,  a  courteous  and  pleasant  gentleman.  He 
seemed  to  possess  such  large  capacity  of  mind,  and  manly  disposition, 
as  to  raise  him  above  the  entertainment  of  envy  of  others,  or  personal 
spleen  to  mar  his  Intercourse  with  meik 

It  Is  to  his  services,  very  largely,  we  owe  the  construction  of  our 
statutes  and  constitutional  provisions,  the  application  of  common  law 
principles  In  this  state,  and  the  settlement  of  our  practice.  Every 
lawyer  In  this  state,  now  and  hereafter,  will  appreciate  the  great 
value  of  his  judicial  labors.  Our  grateful  eulogy  now  Is  but  a  breath, 
and  will  be  forgotten;  but  what  he  has  done  for  us  is  on  record  for 
constant  use  and  guidance  through  all  the  future  of  Nebraska.  The 
family  and  friends  of  Judge  Lake  may  erect  his  memorial  stone,  em- 
blazoned with  their  fond  remembrances,  but  he,  himself,  has  wi:ltten 

upon  our  lasting  pages  a  more  enduring  memorial  of  his  great  deserts, 
and  such  as  will  command  the  respect  and  admiration  of  men  so 
long  as  our  state  shall  exist. 

In  ancient  times  all  praise  was  awarded  to  the  hero  of  war,  or  the 
conqueror  who  had  left  rnin  on  his  march,  and  waded  through  the 
blood  of  Innocence  to  a  tyrant's  throne;  but  in  our  age  we  Kre 
allowed  to  appreciate  civic  excellence  and  useful  civil  services.  The 
man  who,  with  superior  capacity  of  mind,  has  devoted  his  energy  to 
the  useful  service  of  his  fellow  men,  and.  In  an  eminent  degree,  has 
conferred  benefits  upon  his  state,  Is  most  worthy  of  our  applause; 
and  such  a  man  was  Judge  Lake. 

An  excellent  judge,  counselor,  sage;  he  has  departed 

"To  the  dark  grave,  retiring  ai  to  reit; 
Hii  people  blesBing,   by  hiB  people  bleit." 

Honorable  Manoah  B.  Reese,  C.  J.: 

As  Is  known  to  all  familiar  with  the  early  history  of  this  state, 
Judge  Lake  was  one  of  Its  honored  pioneers.  My  first  acquaintance 
with  him  was  In  the  year  1871.  At  that  time  he  was  one  of  the  judges 
of  the  supreme  court,  and,  by  the  law  then  in  force,  one  of  the  three 
district  judges  of  the  state.  Later,  by  a  change  in  |:he  constitution, 
the  courts  were  separated,  and  he  became  one  of  the  throp  judges  of 
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the  supreme  court,  the  service  of  those  judges  upon  the  district  bench 
having  been  by  that  instrument  dispensed  with  and  district  Judges 
provided  for  those  courts. 

In  all  the  long  career  of  Judge  I«akb,  as  both  district  and  supreme 
Judge,  there  was  never  at  any  time  a  single  charge  or  breath  of 
suspicion  against  his  personal  honor  and  integrity.  He  was  at  all 
times  recognized  by  the  bar  and  the  people  of  the  state  as  a  just,  con- 
scientious, painstaking,  and  able  judge.  He  .was  one  of  the  strong 
men  of  the  state.  He  has  left  an  indelible  mark  upon  its  jurispru- 
dence. He  sought  the  right  in  all  his  decisions,  and,  when  his  Judg- 
ment was  convinced  as  to  what  was  right,  he  was  inflexible,  ^Emd  no 
other  considerations  had  any  place  in  his  mind.  In  connection  with 
his  able  associates,  Judges  Gantt,  Maxwell,  and  Cobb,  he  succeeded 
in  laying  the  foundations  of  the  legal  policy  of  the  state  upon  the 
indestructible  rules  of  Justice  and  Law,  and  has  thius  erected  a  monu- 
ment to  his  memory  which  can  never  be  shaken  or  destroyed.  He  died 
at  a  ripe  old  age  in  the*  full  glory  of  a  life  well  spent  and  a  life  work 
well  performed.  We  revere  his  memory.  Many  will  profit  by  his 
example,  and  will  treasure  up  In  fond  recollection  the  name,  character, 
and  labors  of  Judge  George  B.  Lake. 

By  the  Goitbt: 

It  is  ordered  that  the  resolutions  reported  by  the  committee  be 

spread  upon  the  records  of  this  court,  and  that  they  be  published  in 

the  next  volume  of  the  reports.  ' 

M.  B.  Rekse, 

Chief  Juatice. 
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OscAB  L.  Stone,  appellant,  v.  Ida  Blanchard,  appellee. 

Filed  Mat  20,  1910.     No.  16,045. 

1.  Forcible  Entry  and  Detainer:  Jurisdiction.  A  justice  of  the  peace 
has  no  jurisdiction  to  try  actions  of  forcible  entry  and  detainer 
in  which  the  title  to  real  estate  Is  sought  to  be  recovered  or 
may  be  drawn  in  question,  and  in  such  case  the  district  court  on 
appeal  has  no  jurisdiction  to  try  such  issue,  and  should  dismiss 
the  action  for  that  reason. 

^'  •    •     I>EFExsEs.     An  equitable  title  to  real  estate  and 

possession  thereunder  may  be  shown  as  a  defense  in  an  action 
of  forcible  entry  and  detainer.  A  justice  of  the  peace  has  no 
jurisdiction  to  try  such  a  title. 

^'  ■  •     ^^  °^ere  claim  of  title  or  assertion  that  title  is 

drawn  in  question  will  deprive  a  justice  of  the  peace  of  jurisdic- 
tion to  try  the  cause.  He  must  ascertain  from  the  evidence 
whether  the  action  involves  or  draws  in  question  the  title  to  real 
estate.     ■ 

•  ^    Forcible  entry  and   detainer   is  an   action   to  de- 

termine the  right  of  possession  only.  Any  evidence  tending  to 
show  which  party  is  entitled  to  possession,  whether  it  be  title 
deeds  or  other  written  or  oral  testimony,  should  be  considen^d^ 
But  a  justice  of  the  peace  can  try  only  the  right  of  pos^^ession. 
If  that  right  depends  upon  some  right  of  the  defendant,  whether 
legal  or  equitable,  in  the  property  itself,  he  must  dismiss  the 
action  for  want  of  jurisdiction. 

'    •     I>KFf:xsEs:     Estoppel.     If  title   to   real   estate   is 

sought  to  be  recovered  or  drawn  in  question  in  an  action  of 
forcible  entry  and  detainer,  questions  of •  estoppel  affecting  the 
right  of  defendant  to  assert  such  title  cannot  be  decided  by  the 
Justice  of  the  peace. 

*  (1) 
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6. :    Evidence.    If  a  son  gives  to  bis  mother  money  with  which 

to  procure  a  home,  and  pursuant  thereto  the  money  is  deposited 
in  a  bank  to  the  mother's  credit,  and  real  estate  is  purchased 
with  a  part  of  said  money,  and  the  mother  builds  a  house  thereon 
with  the  remainder  and  occupies  the  same  as  her  home,  the  fact 
that  the  son  took  the  title  to  the  real  estate  in  his  own  name 
without  the  knowledge  of  his  mother  at  the  time  will  not  enable 
him  or  his  grantee,  who  took  a  deed  from  the  son  while  the 
mother  was  in  possession  of  the  property,  to  recover  the  pos- 
session of  the  property  in  an  action  of  forcible  entry  and  de- 
tainer. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Feost,  Judgh.     Affirmed. 

Burr  d  Mwrlay,  for  appellant. 

James  A.  Brown  and  J.  T.  Allensworth,  contra. 

Sedgwick,  J. 

This  is  an  action  in  forcible  entry  and  detainer,  tried 
in  justice  court  and  appealed  to  the  district  court  for 
Lancaster  county.  Upon  the  trial  in  that  court  without  a 
jury  the  court  found  that  the  title  to  real  estate  was 
drawn  in  question,  and  that,  therefore,  the  justice  being 
without  jurisdiction,  the  district  court  was  without  juris- 
diction upon  appeal,  and  dismissed  the  action.  The  plain- 
tiflF  has  appealed  to  this  court. 

The  only  question  presented  upon  the  record  is  as  to 
whether  the  title  to  real  estate  is  drawn  in  question  within 
the  meaning  of  section  907  of  the  code,  which  provides 
that  justices  shall  not  have  cognizance  "in  actions  in 
which  the  title  to  real  estate  is  sought  to  be  recovered,  or 
may  be  drawn  in  question,  except  actions  for  trespass  on 
real  estate,  which  are  provided  for  in  this  title."  The 
plaintiff  introduced  in  the  evidence  a  warranty  deed  ex- 
ecuted to  him  by  George  L.  Blanchard  and  wife,  and  based 
his  right  of  possession  thereon.  He  then  attempted  to 
show  that  the  defendant  knew  that  he  was  purchasing  the 
property  from  George  L.  Blanchard  and  encouraged  him  * 
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in  doing  so,  and  other  matters  tending  to  show  tliat  the 
defendant  ought  to  be  estopi>ed  to  deny  the  plaintiff's 
rights  under  the  deed.  This  question  of  estoppel  will  be 
again  referred  to.  The  defendant,  who  is  the  mother  of 
the  said  George  L.  Blanchard,  testified  that  she  and  her 

husband  had  separated  eight  or  nine  years  before,  and 
that  at  the  time  they  separated  and  were  divorced  they 
had  two  sons,  George  L.  Blanchard  and  another  son,  and 
that  they  gave  each  of  them  80  acres  of  land;  that  George 
sold  his  80  acres  of  land  and  gave  her  |500  out  of  the 
proceeds  with  which  to  procure  a  home;  that  the  money 
was  deposited  in  the  bank  in  her  name,  and  that  about 
six  years  before  the  trial  George  bought  the  lot  on  which 
the  house  in  question  was  built  out  of  this  |500,  and  that 
she,  the  defendant,  built  the  house  thereon  with  the  re- 
maining $400 ;  that  she  supposed  at  the  time  that  the  title 
to  the  lot  waB  taken  in  her  name,  and  that  after  she  had 
begun  building  the  house  she  learned  that  the  title  was 
taken  in  the  name  of  George,  and  that  thereupon  she  told 
George  that  she  "did  not  like  the  idea  of  putting  that 
money  on  the  lot  without  it  being  in  her  name,"  and  that 
he  promised  her  that  when  it  was  all  finished  "he  would 
make  me  a  deed  of  it  altogether";  that  she  went  into 
possession  of  the  house  and  lot  as  soon  as  th6  house  was 
completed,  and  had  occupied  it  as  her  own  home  ever 
since,  a  period  of  about  six  years,  without  paying  rent  to 
any  one  or  recognizing  any  one  else  as  the  owner.  Tlie 
defendant  was  cross-examined  at  length,  and  appears  to 
be  a  fair  witness,  without  making  any  attempt  to  disguise 
in  any  way  the  facts  connected  with  the  transaction.  Tlie 
evidence  of  her  son  George  was  taken,  and  he  testifies  in 
general  terms  that  the  house  was  built  with  his  money, 
and  that  it  was  his  house  and  his  property;  tliat  he  had 
allowed  his  mother  to  reside  there  because  slie  was  his 
mother,  and  that  he  had  paid  the  taxes  on  tlie  proi>ertY. 
There  is,  however,  no  denial  in  the  record  of  the  defend- 
ant's testimony  that,  when  she  and  her  husband  were 
divorced,  they  divided  their  property  between  their  two 
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sons,  and  that  George,  in  consideration  of  receiving  the 
80  acres  of  land,  agreed  to  furnish  her  with  a  home,  and 
did  actually  deposit  |500  to  her  credit  for  that  purpose, 
and  that  the  lot  was  bought  and  the  house  built  with  this 
fSOO. 

The  plaintiff  insists  that  in  an  action  of  forcible  en- 
try and  detainer  to  recover  possession  of  real  estate  an 
equitable  title  and  possession  pursuant  thereto  is  no  de- 
fense, and  that  to  assert  and  prove  such  a  title  is  not 
competent  in  sudi  an  action,  but  that  question  has  been 
more  than  once  determined  against  him  by  this  court. 
In  Lipp  V.  Hunt,  25  Neb.  91,  it  appears  from  the  opinion, 
which  was  written  by  the  present  chief  justice  of  this 
court,  that  the  plaintiff  had  the  legal  title  to  the  prop- 
erty in  question,  and  that  the  defendant  claimed  an  equi- 
table interest  in  the  land  under  an  oral  contract  of  sale 
made  with  one  who  himself  did  not  have  the  legal  title, 
but  claimed  through  mesne  transfer  of  a  contra<t  of  sale 
given  by  the  South  Omaha  Land  Syndicate  to  one  S.  S. 
Lewis.    The  evidence  showed  that  the  owner  of  this  con- 
tract sold  the  property  to  the  defendant  without  giving 
him  any  writing  w^hatever,  and  that  the  defendant  took 
possession  and  held  the  property  under  that  purchase. 
The  principal  question  discussed  was  wiietlier  the  defend- 
ant's control  and  possession  of  the  property  was  such  as 
to  give  an  innocent  purchaser  notice  tliat  he  had  posses- 
sion of  the  property,  and,  after  determining  this  ques- 
tion in  favor  of  the  defendant,  the  court  said :    ^'We  pre- 
sume the  law  is  w^ell  settled  in  this  state,  at  least,  that  if 
a  purchase  of  real  estate  is  made,  even  by  an  oral  con- 
tract, if  any  considerable  portion  of  the  purchase  money 
is  paid  and  possession  taken  by  the  vendee,  that  this  will 
be  sufficient  to  take  the  contract  out  of  the  statute  of 
frauds,  and  entitle  the  vendee  to  the  performance  of  his 
contract.    Also,  that  during  such  possession,  if  oi)en  and 
notorious,  any  purchase  of  the  property  by  a  tliird  party 
will  be  with  notice  of  the  first  vend(M^\s  rights,  and  will 
not  cut  off  his  equities.    These  questions  can  be  litigated 
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only  in  a  court  having  equity  powers."  All  of  the  impor- 
tant questions  presented  and  discussed  in  this  case  appear 
to  have  been  determined  in  that  decision. 

Justice  courts  cannot  try  actions  which  involve  title 
to  real  estate,  or  in  which  such  title  may  be  drawn  in 
question.  This  court  has  frequently  been  called  upon  to 
construe  this  statute.  No  mere  claim  of  title  or  claim  or 
assertion  that  title  is  drawn  in  question  will  deprive  the 
justice  of  power  to  try  and  determine  the  cause.  He  must 
ascertain  from  the  evidence  whether  the  action  involves 
or  draws  in  question  the  title  to  real  estate.  Forcible 
entry  and  detainer  is  an  action  to  determine  the  right  of 
possession,  and  any  competent  evirhmce,  whether  it  be 
title  deeds  or  other  written  or  oral  tc^stimony,  tending  to 
show  which  one  of  the  contending  parties  is  entitled  to 
possession  of  the  disputed  property  must  be  considered 
by  the  justice.  If  he  can  find  and  determine  the  right  of 
possession  without  at  the  same  time  determining  the 
rights  of  the  parties,  legal  or  eciuitable,  in  the  property 
itself,  it  cannot  be  said  that  the  title  is  drawn  in  question. 
If,  however,  possession  is  held  under  and  by  virtue  of 
some  right  in  the  property  so  that  tlie  right  of  possession 
cannot  be  determined  without  adjusting  the  right  in  the 
property  itself,  then  the  title  to  real  estate  is  drawn  in 
question,  within  the  meaning  of  the  statute.  The  justice 
must  find"  from  the  competent  evidence  whether  title  to 
real  estate  is  drawn  in  question,  and  not  from  the  plead- 
ings or  from  the  claims  or  pretentions  of  the  parties. 
There  must  be  competent  evidence  tending  to  show  that 
there  is  in  fact  a  title  to  real  estate  in  question  tendering  a 
genuine  issue  which  the  parties  are  entitled  to  have  ad- 
judicated. An  unfounded  assertion  of  right,  witliout  com- 
I)etent  evidence  to  support  it,  will  not  deprive  the  justice 
of  jurisdiction. 

The  evidence  in  this  case  is  amply  sufficient  to  bring  it 
within  the  law  as  announced  in  lApp  v.  Hunt,  supra, 
George  L.  Blanchard  had  good  reason  to-  give  to  his 
mother  a  part  of  the  proceeds  of  the  80  acres  of  land  which 
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he  received  as  a  free  gift  from  her  and  his  father.  When 
the  f  500  was  placed  to  her  credit  pursuant  to  his  promise, 
it  became  her  money,  and  if  this  lot  was  bought  and  the 
house  built  thereon  with  her  money,  as  the  uncontradicted 
evidence  shows,  she  is  in  equity  the  owner  of  the  property 
and  is  in  possession  by  virtue  of  that  ownership.  These 
are  questions  that  cannot  be  tried  by  a  justice  of  the 
peace. 

The  plaintiff  introduced  evidence  tending  to  show  that 
the  defendant  knew  that  he  was  about  to  purchase  the 
property  and  encouraged  him  to  do  so  without  asserting 
Her  interest,  and  it  is  urged  that  she  ought  now  to  be 
estopped  to  claim  any  right  in  the  property.  There  are 
several  very  sufficient  answers  to  this  suggestion.  The 
plaintiff  and  defendant  were  near  neighbors  for  several 
years  before  the  transaction  in  question,  and  the  plaintiff 
had  beyond  question  actual  notice  of  facts  that  would  lead 
any  man  to  suppose  that  the  defendant  had  some  rights 
in  the  property.  He  knew  that  the  defendant  was  ignorant 
of  her  legal  rights,  and  that  she  supposed  that  because 
she  failed  to  get  the  deed,  as  her  son  agreed,  she  had  been 
effectually  deprived  of  her  rights.  Her  statement  to  him 
was  that  if  the  property  had  to  be  sold  she  would  rather 
he  would  buy  it  than  any  one  else,  and  other  similar  state- 
ments. And,  again,  such  statements  would  not  affect  her 
right  to  continue  in  the  possession  of  the  proi)ei'ty  except 
so  far  as  they  affected  her  right  to  the  title  itself,  and 
the  court  plainly  had  no  jurisdiction  to  try  her  title  and 
no  occasion  therefore  to  weigh  evidence  that  would 
affect  her  title.  Such  matters  might  very  properly  be 
presented  to  a  court  of  equity  with  power  to  determine 
finally  the  interest  of  the  respective  parties  in  the  real 
estate  itself. 

We  think  the  judgment  of  the  district  court  is  clearly 

right,  and  it  is  therefore 

Affirmbd. 
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MiNNIB  PiLKINS   BT   AL./  APPELLEES,    V.    ErNEST    F.    HaNS 

BT  Ali.,  APPELLANTS. 

FnjED  Mat  20,  1910.    No.  16,054. 

1.  Intoxicating  Iilquors:  Action  fob  Damages:  Pleading.  In  an 
action  against  licensed  saloon-keepers  for  damages  arising  from 
tlie  sale  of  liquors  to  plaintiff's  husband  causing  his  death,  it  is 
proper  to  allege  and  prove  that  for  some  time  immediately  prior 
to  the  day  of  the  death  of  deceased  the  defendants  had  sold 
liquors  to  the  deceased  and  had  thereby  caused  him  to  become 
an  habitual  drunkard. 


2. :    :    BviDENOB.     In  such  action  it  is  not  erroneous  to 

allow  a  witness  to  testify  that  he  saw  the  deceased  drinking 
liquors  from  a  bottle  on  the  day  of  his  death  as  tending  to  prove 
the  allegation  that  deceased  became  intoxicated  on  that  day. 
Such  evidence  becomes  material  if  it  is  shown  by  the  same  or 
oUier  witnesses  that  the  defendants  contributed  to  his  intoxica- 
tion. 

3.  Evidence:    Rbcordb.     The  Tillage  records  of  the  bond  given  by  a 

licensed   saloon-keeper,   kept   by   the    clerk    of    the    village    and 
•  identified  by  him  as  such,  are  competent  prima  facie  evidence  of 
the  execution  and  delivery  of  the  bond. 

4.  :    RuviEfw.    When  a  witness  has  stated  all  of  the  facts  within 

his  knowledge  as  to  the  employment  and  habits  of  deceased,  it 
is  not  prejudicial  error  to  refuse  to  allow  the  witness  to  answer 
the  question  whether  he  was  or  was  not  an  industrious  man. 

5.  Intoxicating    Liquors:     Action    fob    Damages:      Liability.      If    a 

saloon-keeper  sells  liquor  knowing  or  having  good  reason  to 
believe  that  it  is  intended  for  deceased,  or  intended  that  the 
deceased  shall  participate  in  drinking  it  and  deceased  does  so 
participate,  he  is  liable  as  though  he  sold  to  the  deceased  direct. 

6.  Trial:    Instructions.     It  is  erroneous  to  recite  in  an  instruction 

certain  of  the  disputed  facts  in  the  case,  omitting  other  facts 
bearing  upon  the  same  point,  but  if  the  facts  so  recited  are 
admitted  in  the  pleadings  or  established  without  contradiction 
such  recital  of  facts  is  without  prejudice. 

7.  Intoxicating   Liquors:    Action    fob   Damages:     Measure   of   Dam- 

ages. In  an  action  against  licensed  saloon-keepers  for  damages 
resulting  from  the  sale  of  liquors,  the  plaintiff  may  recover  all 
damages  occasioned  by  the  sale.  The  provisions  of  section  IS  of 
the  act  were  not  intended  to  limit  the  measure  of  damages,  but 
to  simplify  the  proof  in  such  cases. 
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Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Juikje.    Affirmed. 

H.  F,  Harnhart  and  Mapes  &  Hazen^.  for  ai)pellants. 
Willimn^V.  Allen, *di\d  William  L.  Doicling,  contra. 

Sedgwick,  J. 

On  the  eveninp:  of  the  28tli  day  of  June,  1907,  Jones 
Pllkins,  in  attempting  to  cross  the  tracks  of  the  C'hicago 
&  Kortlnvestern  Railway  Company  at  Battle  Creek,  wa>s 
run  over  by  (lie  (^npne  and  cars  and  instantly  killed.  This 
plaintiff,  who  is  his  widow,  be<^an  this  action  in  her  own 
behalf  and  in  lu^half  of  her  four  minor  children  in  the  dis- 
trict court  for  ^ladison  county  to  recover  dama.ii'es  alleged 
to  have  been  sull\a*ed  because  of  his  death.  The  keepers  of 
three  saloons  in  the  village  of  Battle  Cnn^k  and  the  sureties 
upon  their  bonds  were  made  defendants.  Ui)on  the  trial 
the  jury,  under  the  instruction  of  the  court,  found  no 
cause  of  action  against  one  of  the  defendants,  and  found 
a  verdict  in  favor  of  ])laintit¥  against  the  remaining  de- 
fendants who  have  api)ealed  to  this  court.  The  petition 
upon  which  the  action  was  tried  alleged  in  the  usual  man- 
ner the  licenses  of  the  saloons  and  the  giving  of  the  bonds 
required  by  the  statute,  and  then  alleged  that  for  many 
months  prior  to  the  28th  day  of  June,  1907,  "the  said 
Jones  Pilkins  had  acciuired  the  habit  of  drinking  malt, 
spirituous  and  vinous  liquors  at  the  said  saloons  of  the 
said  defendants  to  excess,  and  of  becoming  intoxicated 
thereby";  that  slie  had  warned  the  defendants  not  to  sell 
liquors  to  her  husband,  but  they  disregarded  her  warning 
and  the  rights  of  the  plaintiff  and  her  said  minor  chil- 
dren, and  did  "on  tlie  28th  day  of  June,  1907,  sell  and 
give  to  the  said  Jon(\s  Pilkins  malt,  spirituous  and  vinous 
liquors  at  their  saloons,  which  he,  the  said  Jones  Pilkins, 
then  and  there  drank,  whereby  he  then  and  by  reason 
thereof  became  extremely  intoxicaied"  and  incapable  of 
caring  for  himself,  and  while  in  that  condition  "he,  the 
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said  Jones  Pilkins,  stepped  onto  the  track  of  the  Chicago 
&  Nortliwesteni  Railway  Company  in  front  of  a  rapidly 
running  train  of  cars,  and  was  then  and  there  and  thereby 
run  over  and  instantly  killed";  that  at  tlie  date  of  the 
death  of  the  deceased  he  was  a  youug  man  about  28 
years  old  and  a  laborer  by  occupation,  and  earned  and 
was  capable  of  earning  about  |700  a  year,  which  he  con- 
tributed to  the  support  of  his  family,  and  was  in  good 
health  and  industrious  when  not  intoxicated;  that  the 
plaintiff  and  her  minor  children  were  dependent  ui>on  him 
for  her  support,  and  "tliat  by  reason  of  said  intoxication 
of  the  said  Jones  Pilkins,  produced  by  the  said  defendants 
in  the  manner  aforesaid,  and  his  said  death,  the  plaintiflf 
and  her-  said  minor  children  are  entirely  destitute  and 
without  means  of  support,  and  have  sustained  damages 
in  the  sum  of  $10,000."  The  answer  appears  to  be  a  gen- 
eral denial  as  to  the  allegations  of  the  cause  of  the  death 
of  the  deceased  and  as  to  the  damages  sustained  by  the 
plaintiff,  and  it  was  so  treated  by  the  trial  court. 

1.  The  first  objection  raised  by  the  defendants  is  that 
the  court  erred  in  allowing  proof  of  sale  of  liquor  by  the 
defendants  to  the  deceased  on  occasions  prior  to  the  date 
of  his  death,  but  we  think  there  was  no  error  in  receiving 
this  evidence. 

2.  It  was  objected  that  the  court  erred  in  allowing  two 
witnesses  to  testify  to  having  seen  the  deceased  drinking 
out  of  a  bottle  on  one  of  tlie  back  streets  of  Battle  Creek 
on  the  evening  before  his  death.  The  ground  of  the  ob- 
jection is  that  there  was  no  evidence  showing  that  the 
contents  of  tlie  bottle  were  obtained  at  the  saloon  of 
either  of  the  defendants,  but  of  course  it  was  competent 
to  show  that  tlie  deceased  was  drinking  and  became  in- 
toxicated on  that  day,  and  jthen  to  show,  if  i>ossibIe,  that 
his  intoxication  was  the  cause  of  his  death,  and  that  the 
defendants  were  responsible  for  his  intoxication.  It  was 
not  to  be  snpx)()sed  that  all  of  this  could  be  proved  by  one 
and  the  same  witness,  and  this  evidence  was  properly  re- 
ceived. 
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3.  The  plaintiff  offered  in  evidence  the  bonds  filed  with 
the  village  clerk,  as  they  had  been  identified  by  the  clerk 
and  shown  to  be  the  original  bonds  filed  and  to  be  a  part 
of  the  records  in  his  case.  This  evidence  was  objected  to 
on  the  gronnd  that  there  was  no  evidence  of  the  execution 
and  delivery  of  the  bonds.  Thereupon  a  witness  was 
called  to  testify  that  he  was  acquainted  with  the  hand- 
writing of  the  president  of  the  surety  company  and  knew 
that  the  signature  on  the  bonds  was  executed  by  the  presi- 
dent of  the  company.  The  bonds  were  then  received  in 
evidence,  and  this  ruling  of  the  court  is  ^^omplained  of. 
In  Oran  v.  Houston,  45  Neb.  813,  it  appears  in  the  opin- 
ion^ at  page  833,  that  an  objection  was  made  to  the  ad- 
mission of  a  certified  copy  of  the  bond,  but  the  same  was 
admitted  over  the  objection,  and  it  was  held  that  this 
was  not  erroneous.  The  sections  of  the  statute  relating 
thereto  were  quoted,  and  it  was  said  that,  as  "the  objec- 
tion was  confined  to  the  admissibility  of  the  bond  ♦  ♦  • 
there  was  no  error,  if  any  committed,  which  is  of  any 
avail."  It  was  not  intended  to  hold  that  the  surety  com- 
pany could  not  defend  under  such  circumstances  upon  the 
ground  that  it  had  not  executed  the  bond,  but  that  the 
record  of  the  bond  was  sufficient  prima  facie  proof  to 
allow  its  admission  in  evidence,  and  if  no  other  evidence 
was  offered  it  would  be  sufficient  proof  of  its  execution 
by  the  defendants.  This  objection  therefore  was  properly 
overruled. 

4.  The  defendants  complained  that  their  witness  was 
not  allowed  to  answer  the  question,  "Now,  from  your  ac- 
quaintance with  Mr.  Pilkins,  you  may  state  whether  he 
was  or  was  not  an  industrious  man,"  and  other  similar 
questions.  The  witness  interrogated  testified  that  he  had 
known  the  deceased  for  several  years  and  saw  him  quite 
often,  and,  when  asked  whether  the  deceased  was  in  the 
habit  of  working,  answered,  "I  seen  him  work,"  and,  be- 
ing asked,  "Was  he  in  the  habit  of  being  generally  em- 
ployed or  just  occasionally?"  answered,  "I  have  seen  him 
work,  and  I  have  seen  him  standing  around  the  stores." 
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He  was  a^sked,  "And  you  may  stato  wlietlier  or  not  he 
was  habitually  employed,  or  was  he  habitually  staudin^^ 
around  the  stores?"  An  objection  to  this  (juestion  was 
sustained,  and  it  would  seem  from  the  many  (luestions 
of  this  class  that  had  been  asked  and  ans^^  ered  tliat  this 
question  might  be  considered  to  be  su.i::i2:estive,  and  its 
exclusion  not  such  an  error  as  would  reijuire  a  reversal 
of  the  judgment.  And  so  the  question  wliether  tlie  de- 
ceased was  or  was  not  an  industrious  man  was  also  prop- 
erly excluded.  The  witness  had  testified  to  tlie  facts 
within  his  knowledge  as  to  the  employment  of  the  de- 
ceased, and  the  jury  were  as  competent  as  the  witness  to 
say  whether  the  deceased  should  be  considered  an  in- 
dustrious man.  We  do  not  find  any  other  rulin<»:s  of  the 
court  of  this  nature  upon  the  page  of  the  record  referred 
to,  and  in  reading  the  evidence  of  the  various  witnesses 
we  have  not  (observed  any  prejudicial  error  in  ruling  upon 
such  offers  of  testimony. 

5.  The  court  instructed  the  jtiry:  "If  you  find  that 
other  persons  purchased  intoxicating  liquors  on  June  28, 
1907,  from  the  persons  then  in  charge  of  the  saloons  of 
any  defendant,  which  was  taken  out  of  doors  by  such 
purcha.^ers,  with  the  knowledge  or  consent  of  the  person 
in  charge  of  such  saloon,  or  under  such  circumstances 
that  he  had  good  reason  to  believe  at  tlie  time  of  sucli 
sale  that  Jones  Pilkins  was  among  the  persons  who  was 
U)  drink  the  same,  or  a  part  thereof,  and  tliat  said  Jones 
Pilkins  drank  the  same,  or  a  part  thereof,  and  by  means 
thereof  became  intoxicated,  or  his  intoxication  was 
thereby  contributed  to  in  any  degree,  then  such  sale 
or  giving  would  be  witliin  the  meaning  of  the  stat- 
ute, and  if  Jones  Pilkins  thereby  became  intoxi- 
cated, or  his  intoxication  was  in  any  manner  con- 
tributed to  tliereby,  and  while  he  was  in  such  con- 
dition, and  by  reason  thereof,  he  was  run  over  and 
killed  by  a  train  of  cars,  substantially  as  stated  in  the 
amended  petition,  if  you  find  the  other  elements  of  the 
plaintiflf^s  cause  of  action  exist,  such   principal  defend- 
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ant  or  defendants  as  thus  sold  or  gave  him  such  intoxica- 
ting liquors,  and  the  surety  on  his  bond,  would  be  liable 
in  this  action.''  It  is  shown  in  the  evidence  that  the  de- 
ceased, with  several  others,  was  engaged  during  the  day 
in  breaking  a  horse  or  horses  by  driving  through  the 
streets  of  the  village,  and  there  was  evidence  tending  to 
show  that  they  were  all  drinking  at  various  times  during 
the  day,  and  tending  also  to  show  that  they  were  procur- 
ing liquor  at  the  saloons  to  drink  elsewhere,  and  it  was 
in  view  of  this  condition  of  the  evidence  that  the  instruc- 
tion was  given.  If  the  defendants  sold  liquor  to  one  of 
these  parties  knowing  or  having  good  reason  to  know  at 
the  time  that  they  were  drinking  it  together,  and  that  the 
deceased  was  one  of  the  parties  and  drinking  with  them, 
sucli  sale  would  undoubtedly  be  equivalent  to  tlie  sale  to 
the  deceased  himself,  and  we  think  that  the  instruction 
fairly  submitted  the  question  to  the  jury. 

6.  Instruction  No.  5  of  the  requests  of  the  plaintiffs 
given  by  the  court  recites  quite  at  length  circumstances 
in  the  case  as  disclosed  by  the  evidence.  The  juiy  by  this 
instruction  were  told  that  there  was  evidence  tending  to 
prove  those  circumstances,  and  that  if  they  found  that 
the  circumstances  were  proved  by  the  evidence  then  they 
might  be  considered  by  the  jury  with  all  the  other  testi- 
mony in  the  case  in  determining  wliether  the  deceased 
purchased  and  drank  intoxicating  liquor  in  the  srfloon  of 
any  of  the  principal  defendants  on  that  day  and  before 
his  death.  We  think  that  tliis  instruction  ought  not  to 
have  been  given.  The  jury  should  of  course  consider  all 
of  the  circumstances  in  the  case  that  ai'e  proved  by  com- 
petent evidence,  and  to  specify  some  and  omit  others  gives 
those  circumstances  that  are  specified  such  prominence 
that  might  lead  the  jury  to  disregard  other  equally 
important  circumstances.  Under  ordinary  circumstances 
such  an  instruction  would  require  a  reversal  of  the  judg- 
ment. We  find,  however,  that  each  of  the  facts  recited  in 
this  instruction  is  proved  by  the  evidence  and  without 
any  conflicting  evidence.     That  being  the  case,  it  is  of 
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course  true  that  those  facts  being  undisputed  should  be 
considered  by  the  jury  in  connection  with  all  the  other 
facts  in  the  case  that  might  be  more  or  less  controverted. 
In  the  trial  of.  a  civil  case  before  a  jury  tlie  court  may 
properly  state  to  the  jury  the  material  facts  that  are  ad- 
mitted by  the  pleadings  or  are  fully  established  by  un- 
contradicted evidence;  only  those  material  facts  that  are 
in  dispute  should  be  submitted  to  the  jury.  So  far  as  we 
have  observed,  the  facts  recited  in  this  instiniction  are  so 
clearly  proved  that  it  cannot  be  said  that  there  was  any 
substantial  dispute  in  regard  to  any  of  them.  If  the  judge 
might  have  told  the  jury  that  these  facts  were  established 
by  the  pleadings  and  evidence,  it  cannot  of  course  be 
prejudicial  to  tlie  rights  of  defendants  to  recite  the  facts 
in  the  guarded  manner  of  the  instruction  complained  of. 
We  cannot  see  that  the  giving  of  the  instruction  was 
prejudicial  to  the  rights  of  the  defendants  so  as  to  require 
a  reversal. 

7.  The  jury  found  the  damages  of  the  plaintiff  to  be 
f4,500.  It  is  objected  that  these  damages  are  excessive, 
so  much  so  as  to  show  that  the  jury  were  influenced  by 
passion  and  prejudice.  Section  15  of  the  act  in  question 
(Comp.  St.  1909,  ch.  50)  provides:  "Tlie  person  so  li- 
censed shall  pay  all  damages  that  the  community  or  in- 
dividuals may  sustain  in  consequence  of  such  traffic."  In 
Young  v.  Beveridge,  81  Neb.  180,  it  is  said  in  the  syllabus: 
**The  measure  of  damages  is  the  present  value  of  the  sum 
the  deceased,  would  probably  have  contributed  to  the  sup- 
port of  his  wife  during  the  period  of  tlieir  joint  expectancy 
of  life  and  the  amount  he  probably  would  have  contributed 
to  the  support  of  the  minor  child  during  her  depend- 
ency, the  same  being  less  than  the  deceased's  expectancy." 
In  the  opinion  an  instruction  of  the  trial  court  is  con- 
sidered, in  wliich  instruction  the  court  attempted  to  tell 
the  jury  the  rule  for  determining  the  damages  that  are 
occasioned  by  loss  of  support,  and  while  criticising  that 
instruction  the  opinion  says :  "In  sucli  cases,  the  measure 
of  recovery  to  which  the  widow  is  entitled  is  the  present 
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value  of  the  husband's  support  during  their  joint  expect- 
ancy of  life;  and  minor  children  can  recover  only  for  loss 
of  support  during  their  minority,  except  in  cases  of  de- 
pendent adult  children."  It  appears  from  this  that  the 
court  had  in  mind  aJl  those  damages  that  result  from  loss 
of  support,  but  it  was  not  intended  in  that  case  to  hold 
that  no  otlier  damages  can  be  recovered  except  those 
which  result  from  that  cause.  In  the  same  volume  of 
reports  in  'Murphy  v.  Willow  Springs  Brewing  Co.,  81 
Neb.  219,  the  rule  is  stated  in  the  third  paragraph  of  the 
syllabus  as  follows:  "There  is  no  ground  for  restricting 
tlie  right  of  recovery  in  actions  brought  under  the  law 
governing  the  sale  of  intoxicating  liquors  where  death 
results  within  narrower  limits  than  actions  brought 
under  Lord  Cjniipbeirs  act;  and,  while  loss  of  means  of 
support  is  a  pecuniary  injury,  it  is  not  the  only  damage 
for  which  a  recovery  may  be  had  in  such  actions."  This 
is  undoubtedly  the  true  rule  of  the  measure  of  damages  in 
such  cases.  The  person  licensed  must  pay  all  darnages 
that  a  person  sustains  in  consequence  of  such  traffic,  and 
the  special  provisions  found  in  the  statute  subsequent  to 
this  general  provision  are  intended  to  extend  and  enlarge 
the  measure  of  damages  rather  than  restrict  it.  Section 
18  provides .  for  daiyages  caused  by  "the  acts  done  or  in- 
juries inflicted  by  a  person  under  the  influence  of  liquor," 
and  the  last  part  of  tliat  section  also  provides  that  "in  an 
action  for  damages  broujxlit  by  a  married  woman,  or  other 
pers(m  wliose  supp(H  t  h^gally  devolves  upon  a  person  dis- 
qualified by  intem]ierance  from  earning  the  same,  it  shall 
only  be  noc(^ssai';\^  to  prove  that  the  defendant  has  given 
or  sold  intoxicating  drinks  to  such  person  during  the 
period  of  sucli  dis(]ualification."  In  construing  this  latter 
part  of  the  s(Htion  in  several  cases  language  lias  been  used 
that  apjiareutly  has  led  some  to  think  that  an  action  by 
a  woman  for  damages  caused  by  the  intoxication  of  her 
husband  was  for  the  sole  purpose  of  recovering  for  a  loss 
of  means  of  support  and  that  other  damages  could  not  be 
included,  but  this  clearly  was  not  the  intention  of  this 
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provision  of  the  statute.  The  meaning  of  it  is  that,  so  far 
as  the  damages  caused  by  her  loss  of  means  of  support 
are  concerned,  all  those  shall  be  liable  who  have  furnished 
any  intoxicating  drinks  to  the  person  disqualified  by  in- 
toxication, at  the  time  while  he  was  so  disqualified,  thereby 
causing  a  liability  that  would  not  have  existed  by  the 
course  of  the  common  law.  In  Greenlee  v.  Schoenheit, 
23  Neb.  669,  it  was  held  that  "an  action  may  be  main- 
tained against  a  vendor  of  intoxicating  liquors  by  a  mar- 
ried woman  for  damages  sustained  by  her  by  reason  of  her 
money  being  si)ent  by  her  husband  for  intoxicating  liquors, 
or  squandered  by  him  while  intoxicated,  or  in  the  saloon 
of  the  liquor  seller,"  and  in  Keeling  v,  Pommer,  83  Neb. 
510,  it  IB  said  in  the  second  paragraph  of  tlie  syllabus 
that  ^*loss  of  means  of  support  is  not  the  only  damage  for 
which  a  recovery  may  be  had,"  and  it  is  lield  that  a  re- 
covery might  be  had  for  "medical  attendance  paid  by  her 
and  funeral  expenses  necessarily  incurred  by  her  in  pro- 
curing the  burial  of  her  husband,  when  such  items  of 
damage  are  alleged  and  proved." 

In  this  case  the  defendant  was  a  young  man  with  a 
wife  and  four  children  dependent  upon  him  for  support. 
If  his  death  had  been  caused  by  the  negligence  of  the  rail- 
road company  instead  of  his  own  drunkenness,  and  the 
action  had  been  against  the  company  for  damages,  it 
would  not  be  considered  that  the  amount  of  the  recovery 
in  this  case  was  excessive,  and  we  see  no  reason  for  adopt- 
ing a  different  rule  for  the  measure  of  damages  in  this 
case.  This  court  has  in  some  damage  suits  reduced  the 
amount  of  recovery  as  fixed  by  the  verdict  of  the  jury; 
but  such  questions  are  generally  for  the  jury,  and  the 
court  should  not  interfere  with  their  judgment  unless  the 
circumstances  are  such  that  all  reasonable  men,  when  not 
influenced  by  passion  or  prejudice,  must  agi'ee  that  the 
damages  are  excessive.  There  is  evidence  in  the  record 
tending  to  show  that  the  deceased  did  not  fully  realize  the 
responsibilities  that  rested  upon  him,  and  also  that  he 
<lid  not  economize  all  of  his  time  and  was  more  or  less 
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wasteful  of  his  energies  and  his  money.  There  is  also 
evidence  that  this  resulted  largely  from  drinking  habits 
which  these  defendants  helped  to  develop,  as  alleged  in 
the  petition.  There  is  also  evidence  that  he  was  a  strong, 
able-bodied  man,  capable  of  earning  a  good  living  for  \m 
family,  and  that  he  continued  to  earn  wages  by  which  his 
family  was  supported  up  to  the  time  of  iiis  death.  We  do 
not  feel  warranted  under  all  of  the  circumstances  in  the 
case  to  interfere  with  the  verdict  of  the  jury. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  district  court  is 

Affirmed. 


Ella  E.  Latson,  appellant,  v.  Olive  D.  Buck  et  al., 

APPELLEES. 
Filed  May  23,  1910.    No.  16,474. 

1.  Statute  of  Frauds:   Sale  of  Land:    Void  Contract:    Fraud:    Right 

OF  Action.  While  an  oral  contract  for  the  sale  of  lands,  between 
the  owner  and  a  real  estate  broker,  Is  void  under  the  statute  of 
frauds,  as  defined  by  section  74,  eh.  73,  Gomp.  St.  1909,  yet  if 
such  contract  is  fully  executed  by  the  parties  to  it,  and  either 
party  is  damaged  or  injured  by  the  fraud  of  the  other,  the  law 
gives  the  injured  party  the  same  rights  of  action  as  he  would 
have  had  had  the  contract  been  valid  in  its  inception. 

2.  Pleading:    Fbaud.     The  petition,  stated  at  length  in  the  opinion, 

held  to  state  a  cause  of  action. 

Appeal  from  the  district  court  for  Douglas  county: 
WILLLA.M  A.  Redick,  Judgb.    Reversed. 

John  C.  Wharton  and  Byron  O.  Burba nk^  for  appellant. 

Smyth,  Smith  &  Schall,  contra, 

Beese,  C.  J. 

This  cause  is  submitted  as  under  rule  2  of  this  court, 
which  is  to  the  effect  that  when  counsel  can  agi*ee  upon  a 
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printed  abstract  of  the  record  and  evidence,  and  file  tlieir 
briefs,  the  case  can  be  heard  in  advance  without  waitin<j; 
for  the  cause  to  be  reached  in  its  regular  order.  In  tlie 
preparation  of  the  case  counsel  have  misapprehended  tlie 
rule,  and  have  printed,  practically,  the  whole  record.  The 
"abstract"  presented  consists  of  a  full  copy  of  the  peti- 
tion, the  answer,  the  reply,  the  evidence,  the  objections 
thereto,  the  ruling  of  the  court  sustaining  the  objt^ctions, 
the  decree,  the  notice  of  api)eal,  the  supersedeas  bond,  the 
stipulation,  and  the  assignment  of  errors.  Tlie  history  of 
the  case,  in  so  far  aa  was  necessary  to  be  presented  here, 
is  that  plaintifiE  filed  her  petition,  and  when  she  offered 
hep  evidence  the  defendant  objected  on  the  ground  that 
the  petition  did  not  state  facts  sufiicient  to  constitute  a 
cause  of  action,  and  that  the  evidence  offered  was  incom- 
petent, irrelevant  and  immaterial.  The  objection  was 
sustained,  and  plaintiff  excepted.  It  will  appear  at  once 
that  all  that  was  necessary  to  be  sliown  by  the  abstract 
was  a  copy  of  the  petition,  or  the  substance  tliereof,  a 
statement  that  defendants  appeared  and  answered,  tliat 
the  case  came  on  for  trial,  and  when  plaintiff  olTered  lier 
evidence  the  objection  was  made,  stating  tlie  grounds,  the 
ruling  of  the  court  thereon,  and  the  final  dismissal  of  the 
case.  All  other  parts  of  the  record  are  shown  in  the 
transcript  filed  in  this  couil  and  need  not  be  contained 
in  the  abstract.  If  the  trial  had  proceeded,  and  the  evi- 
dence had  been  admitted,  resulting  in  a  finding  against 
the  appellant,  whether  plaintiff  or  defendant,  it  would 
then  have  been  necessary  to  have  abstracted  the  plead- 
ings and  the  evidence  sufficiently  to  present  the  point  or 
points  of  law  relied  upon  and  to  be  presented;  nothing 
more.  It  is  not  contemplated  that  the  whole  record  sliall 
be  printed  as  in  this  case.  This,  however,  does  not  dis- 
I)ense  with  the  filing  in  this  court  of  the  transcript  of  the 
record  and  bill  of  exceptions.  The  objection  to  the  in- 
troduction of  evidence  on  the  gi*ound  stat(3d  in  this  record 
is  in  effect  a  demurrer  to  the  piitition.  Curtis  v.  Cutler, 
7  Neb.  315.  The  presence  of  an  answer  can  have  no  bear- 
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ing  upon  what  the  decision  should  be.    The  petition  must 
stand  6r  fall  according  to  its  own  strength. 

It  is  alleged  in  the  petition  that  on  the  1st  day  of  Sep- 
tember, 1907,  the  plaintiff  was  the  owner  of  lots  2,  3  and 
4,  in  Tukey's  subdivision  of  block  7,  of  A.  S.  Patrick's 
addition  to  the  city  of  Omaha,  of  the  value  of  |4,500; 
that  plaintiff  verbally  employed  the  defendant  David  R. 
Buck  to  effect  a  sale  thereof  at  that  price  in  cash  or 
exchange  for  other  property;  that  he  entered  upon  said 
employment  as  her  agent,  and,  after  having  sought  to 
sell  or  exchange  said  real  estate,  submitted  to  plaintiff  a 
proposition  for  an  exchange  of  her  said  property  for  a 
certain  farm  in  Sarpy  county  (describing  the  same), 
owned  by  Thomas  B.  Holman,  the  terms  of  which  were 
that  she  should  convey  her  said  property  to  Holman  and 
pay  him  $1,500  in  cash,  and  Holman  convey  to  her  the 
farm  referred  to,  subject  to  a  school  land  contract  amount- 
ing to  ?568.62;  that  Buck  informed  her  that  Holman 
would  make  the  exchange  on  said  terms;  that  they  were 
the  best  terms  that  Holman  would  make  for  the  exchange 
of  their  properties;  that  Holman  did  not  want  the  lots 
owned  by  plaintiff,  and  would  take  them  only  on  condi- 
tion that  he  (Ruck)  would  exchange  some  land  he  had  in 
Colorado  therefor,  and  which  he  had  agreed  to  do,  and 
assuring  plaintiff  that  said  terms  were  the  best  that  Hol- 
man would  make,  and  that  he  advised  plaintiff  that  it 
would  be  for  her  best  interest  to  accept  said  proposition ; 
that  plaintiff  did  not  meet  Holman  during  said  negotia- 
tions; that  the  same  were  wholly  with  Buck,  upon  whom 
plaintiff  relied  and  whose  statements  she  believed,  having 
no  other  knowledge  or  information;  that  so  relying,  and 
by  reason  thereof,  she,  on  the  26th  day  of  October,  1907, 
entered  into  a  written  contract  for  said  exchange,  a  copy 
of  which  is  set  out  at  length  in  the  petition,  but  which  is 
too  long  to  be  here  repeated.  It  must  be  sufficient  to  say 
that  it  bears  date  October  26,  1907,  and  states  that  it  is 
an  agreement  "between  Thomas  B.  Holman  of  Stratton, 
Colorado,  pariy  of  the  first  part,  and  Ella  E.  Latson  of 
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Omaha,  Nebraska,  party  of  the  second  part."    After  the 
agreement  of  Holman  to  sell  and  convey  the  lands  in 
Sarpy  county  (describing  it  by  government  subdivisions) 
is  stated,  it  is  recited  that  "Ella  E.  Latson  agrees  to  pur- 
chase said  real  estate  from  said  Thomas  B.  Holman  at 
and  for  the  price  of  six  thousand  five  hundred  sixty-eight 
and  62-100  dollars  ($6,568.62)  to  be  paid  for  as  follows, 
viz.,  two  hundred  dollars  ($200)  cash  as  part  purchase 
price,  receipt  of  which  is  hereby  acknowledged;  thirteen 
hundred  dollars  ($1,300)  to  be  paid  when  deeds  are  ex- 
changed,  and  the   following  described  property   at  the 
agreed  price  of  four  thousand  five  hundred  dollars  ($4,- 
500) :  lots  two,  three  and  four,  block  seven,  in  Tukey's 
subdivision  of  A.   S.   Patrick's  addition  to  the  city  of 
Omaha,  Douglas  county,  Nebraska,  which  said  property 
the  said  Ella  E.  Latson  agrees  to  transfer  by  warranty 
deed  to  said  Thomas  B.  Holman,  his  heirs  and  assigns,  or 
whom  he  may  specify,  their  heirs  and  assigns,  as  part 
purchase  price,  as  aforesaid;  Ella  E.  Latson,  party  of  the 
second  part,  to  assume  a  balance  on  the  school  land  con- 
tract amounting  to  five  hundred  sixty  eight  and  62-100 
dollars  ($568.62).     Said  real  estate  so  transferred  to  be 
free  of  all  incumbrances."     The  contract  further  stipu- 
lates for  abstracts  of  titles,  each  party  to  pay  all  taxes 
due  on  the  proi)erty  to  be  transferred,  the  deal  to  be 
closed  and  finished  as  soon  as  abstracts  showing  perfect 
titles  and  deeds  are  made.    There  are  other  provisions  of 
an  unimpori:ant  character  which  we  need  not  notice.   The 
contract  closes  in  the  usual  form,  and  is  signed  "Thomas 
B.  Holman,  party  of  the  first  part,  by  D.  R.  Buck  &  Son, 
his  agent.    Ella  E,  Latson,  imrty  of  the  second  part." 

It  is  furi;her  alleged  in  the  petition  that  Holman  was 
willing  to  sell  his  farm  to  plaintiff  for  $2,500  in  cash, 
subject  to  a  balance  of  $568.62  unpaid  upon  a  school  land 
contract  of  which  Buck  had  knowledge  at  all  times  during 
said  negotiations,  at  the  time  of  the  signing  of  the  con- 
tract, the  exchange  of  the  properties,  and  the  payment  of 
the  (1,500  in  cash  paid  by  her,  but  he  purposely  and  in- 
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tentionally  concealed  the  same  from  plaintilf,  and  at  all 
times  intended  thereby  to  defraud  plaintiff;  that  lie  never 
afo'ced  with  Holman  to,  and  never  did,  exchange  any  Col- 
orado or  other  lands,  or  thing  of  value,  with  said  Holman 
for  the  lots  owned  by  plaintiff;  that  Holman  never  knew 
of  the  terms  of  the  contract  entered  into,  never  saw  it,  or 
knew  that  there  were  any  provisions  therein  relating  to 
the  lot«  owned  by  plaintiff,  never  made  nor  authorized  D. 
H.  Buck  &  Son,  or  the  said  David  R.  Buck,  to  make  it; 
that  he  never  purchased  said  lots  of  plaintiff  or  owned 
I  hem,  or  knew  of  them  prior  to  the  exchange  of  properties, 
Uut  that  the  same  and  all  its  terms  were  concealed  from 
liim  by  defendant  for  the  fraudulent  purpose  of  defraud- 
ing plaintitf;  that  on  the  14th  day  of  November,  1907, 
plaintiff,  at  the  request  of  David  li.  Buck,  did  cause  her 
said  lots  to  be  conveyed  to  the  defendant  Olive  D.  Buck, 
(he  wife  of  the  said  David  R.  liuck;  that  the  said  Buck 
told  plaintiff*  tliat  he  had  conveyed  his  Colorado  lands  to 
Holnuin;  that  Holman  was  to  ccmvey  the  plaintiff's  lots 
to  him,  but  that  to  save  the  making  and  recording  of  one 
deed  for  plaintiff  to  cause  the  conveyance  of  her  lots  to 
be  made  direct  to  his  said  wife,  Olive  D.  Buck,  which 
plaintiff  did,  and  in  so  doing  she  relied  wholly  upon  the 
statements  made  by  said  Buck,  believing  the  same  to  be 
true,  when,  in  fact,  they  were  false  and  fraudulent,  and 
made  for  the  puri)nse  of  defrauding  her  out  of  said  lots 
and  getting  them  for  his  own  exclusive  benetit  and  with- 
out paying  anything  then^for;  that  Holman  never  direnrted 
that  plaintiff  decMl  said  lots  to  the  said  Olive  D.  Buck,  nor 
did  he  ever  s])i*cify  her  as  the  person  to  whom  said  lots 
should  be  conveyiMl;  that  on  the  12th  day  of  November, 
1907,  the  said  Olive  D.  I5uck,  anticipating  the  convey- 
ance by  plaintiff"  of  said  lots  to  her,  together  with  her  hus- 
band, the  said  David  R.  Buck,  executed  a  mcu'tgage  to 
one  J.  C.  (^amberg  n])on  said  three  lots  to  setMire  the  pay- 
ment of  the  sum  of  |1,500;  that  the  said  David  R.  Buck 
received  the  said  |l,r)()()  named  in  said  mortgage,  and  paid 
$1,000  thereof  to  said  Holman,  which,  added  to  the  |1,500 
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ing  all  of  said  time  the  fiduciary  relation  existed  between 
plaintiff  and  defendant;  that  plaintiff  relied  upon  and 
believed  the  statements  made  by  defendant,  and,  so  rely- 
ing, she  made  the  exchange,  and  was  thereby  defrauded. 

The  answer  consists,  for  the  most  part,  of  specific  denials 
of  the  averments  of  the  petition,  but  contains  afftrmatiVe 
allegations  as  to  the  knowledge  of  plaintiff  of  certain  im- 
portant facts,,  forming  the  issues  of  fact,  but  as  the  ob- 
jection to  the  introduction*  of  evidence  was  made  and  de- 
cided upon  the  belief  that  the  petition  did  not  contain 
facts  sufftcient  to  constitute  a  cause  of  action,  we  will 
have  to  ignore  the  answer,  treat  it  as  never  filed,  and 
devote  our  whole  attention  to  the  matter  of  the  averments 
of  the  i)etition,  treating  them  all,  for  the  purpose  of  this 
decision,  as  true  and  admitted  so  to  be. 

One  of  the  contentions  on  the  part  of  defendants  is  that 
Buck  could  not  be  the  agent  of  plaintiff,  or,  at  least,  was 
not,  for  the  reason  that  plaintiff  knew  that  he  was  the 
agent  for  Holman,  and  was  therefore  bound  to  him  as  such 
agent,  and  could  not  represent  plaintiff  in  the  transaction 
referred  to.  We  find  nothing  in  the  petition  showing  just 
when  or  ho>y  Bu(*k  was  created  the  agent  for  Holman,  but 
it  alleged  that  the  creation  of  that  relation  between  plain- 
tiff and  Buck  dated  from  the  1st  day  of  September,  1907, 
nearly  two  months  prior  to  the  date  of  the  written  con- 
tract. It  is  not  alleged,  nor  does  it  appear,  that  the 
agency  of  Buck  for  plaintiff  was  sought  to  be  created  for 
the  exchange  of  properties  with  Holman,  but  that  the 
possibilities  of  that  deal  may  have  arisen  after  Buck  had 
both  properties  for  sale.  In  that  event  we  know  of  no 
rule  of  law  that  would  have  required  Buck  to  terminate 
his  agency  for  either  party,  but  may,  with  the  knowledge 
of  both  parties  to  the  transaction,  have  so  continued. 
Campbell  v.  Baxter,  41  Neb.  729 ;  Andrew  v.  WhitweTy  3 
Neb.  (Unof.)  55;  Strawhridge  v.  Swan,  43  Neb.  781.  In 
so  far  as  this  question  may  become  important,  if  at  all, 
in  this  case,  it  would  have  to  depend  upon  the  evidence. 

The  principal  contention  is  over  the  effect  of  the  pro- 
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visions  of  section  74,  ch.  73,  Comp.  St.  1909,  upon  the 
issnes  in  this  ^ase.  That  section  is  as  follows :  "Every 
contract  for  the  sale  of  lands,  between  the  owner  thereof, 
and  any  broker  or  agent  employed  to  sell  the  same,  shall 
be  void,  unless  the  contract  is  in  writing  and  subscribed 
by  the  owner  of  the  land  and  the  broker  or  agent,  and 
such  contract  shall  describe  the  land  to  be  sold,  and  set 
forth  the  compensation  to  be  allowed  by  the  owner  in 
case  of  sale  by  the  broker  or  agenf 

In  Baker  v.  CHllan^  68  Neb.  368,  we  held,  in  substance, 
that  the  enactment  of  the  above  section  was  an  extension 
or  enlargement  of  the  statute  of  frauds  and  became  a 
part  thereof,  and  we  therefore  conclude  that  it  must  be 
governed  by  the  same  principles  as  are  applied  to  those 
statutes  generally. 

We  think  it  is  well  settled  that,  while  a  contract,  void 
by  statute,  will  not  be  enforced  as  between  the  parties  to 
it,  yet  if  the  contract  has  been  executed  by  one  or  both 
parties  to  it,  the  bar  of  the  statute  is  removed,  and  the 
contract  may,  under  certain  circumstances,  be  proved. 
Kendall  v.  Garneau,  55  Neb.  403;  Platte  County  Inde- 
pendent Telephone  Go.  v.  Leigh  Independent  Telephone 
Co.,  80  Neb.  46 ;  Bihh  v.  Allen,  149  U.  S.  481,  497 ;  Milner 
V.  Harris,  1  Neb.  (Unof.)  584;  Bailey  v.  Bishop,  67  8.  E. 
(N.  Car.)  968. 

In  Browne,  Statute  of  Frauds  (5th  ed.)  sec.  116,  it  is 
said:  "Wliere  the  contract  has  been  in  fact  completely 
executed  on  both  sides,  the  rights,  duties,  and  obligations 
of  the  parties  resulting  from  such  perfonnance  stand  un- 
affected by  the  statute,"  citing  a  number  of  cases  which 
need  not  be  referred  to.  At  the  close  of  the  section  he 
says:  "So  with  all  cases  of  contracts  embraced  by  the 
statute.  When  fully  executed  on  both  sides,  the  positions 
of  the  parties  are  fixed,  subject,  of  course,  to  the  power  of 
a  court  of  equity  to  afford  relief  in  cases  of  fraud  and 
mistake." 

As  we  have  seen,  the  petition  alleges  the  establishment 
of  a  fiduciary  relation  between  Buck  and  plaintiff.    If  the 
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creation  of  that  relation  grew  out  of  a  void  contract  under 
the  statute  of  frauds,  but  that  contract  has  been  fully 
executed  and  carried  out  by  both  parties,  as  alleged  in 
the  petition,  the  subject  of  the  fraudulent  ^cts  of  either 
party  by  which  the  other  is  damaged,  or  his  property 
rights  injured,  is  as  fully  open  to  investigation  by  the 
courts  of  equity  as  if  the  contract  had  been  legal  and 
binding  in  the  first  instanca  We  are  not  unmindful  of 
the  cases  cited  in  appellees*  brief  decided  by  this  court 
upon  the  question  of  the  right  of  a  broker,  under  a  verbal 
contract,  to  recover  compensation  for  services  rendered 
in  making  a  sale,  and  we  fully  indorse  and  approve  all 
that  is  said  in  the  decisions  referred  to,  but  cannot  see 
that  they  can  exert  any  controlling  influence  over  this 
case* 

What  we  have  said  here  applies  alone  to  the  averments 
of  the  petition,  and  can  have  no  bearing  upon  the  truth 
or  untruth  of  the  facts  alleged  should  the  cause  be  finally 
tried  upon  issues  joined.  We  think  the  averments  of  the 
petition,  taken  as  true  for  the  purposes  of  this  decision, 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  ruling  of  the  district  court  in  excluding  all  evi- 
dence in  its  support  was  erroneous. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

Bkversed. 
Letton,  J.,  concurring. 

I  concur  in  the  conclusion  reached,  but  am  inclined  to 
think  that  the  reasoning  of  the  opinion  is  at  variance  with 
the  cases  in  this  court  in  which  we  have  held  that  a 
broker  is  not  entitled  to  recover  upon  a  quantum  meruit 
for  services  rendered  in  disposing  of  real  estate  under  a 
parol  contract  for  commissions.  I  am  satisfied  that  the 
conclusion  is  correct,  and  that  the  petition  states  a  cause 
of  action.  To  hold  otherwise  would  permit  a  person  to 
procure  the  confidence  of  another  by  inducing  his  victim 
to  believe  he  was  his  agent  and  acting  in  his  behalf,  and, 
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after  procuring  an  undne  and  improper  advantage  by 
means  of  such  reliance  upon  the  relations  of  trust  and 
confidence  so  created,  to  set  up  the  statute  as  a  bar  to 
being  called  upon  to  account.  This  was  not  the  purpose 
of  the  law.  It  was  enacted  to  prevent  fraud,  and  not  to 
foster  it.  The  action  is  not  upon  a  contract  of  agency. 
It  is  for  fraud  committed  under  the  cloak  of  agency,  and 
whetlier  compensation  for  services  rendered  by  the  al- 
leged agent  can  or  cannot  be  recovered  on  account  of  the 
statutory  bar  is  not  material.  If  the  plaintiff  was  in- 
duced to  confide  in  the  defendant  by  reason  of  her  belief 
that  he  was  her  agent,  and  he  so  represented,  or  wilfully 
act^d  in  such  a  manner  as  to  deceive  her,  and  took  ad- 
vantage of  this  belief  to  defraud  her,  she  is  entitled  to  re- 
cover. Cases  based  upon  this  principle,  though  differing 
in  the  facts,, are:  Gorder  v.  O^Neill,  176  Mo.  401;  Busick 
V,  Van  Ness,  44  N.  J.  Eq.  82;  Tate  v.  Watts,  42  111.  App. 
103;  McNaughton  v.  Smith,  136  Mich.  368;  Haycraft  v. 
Creasy,  2  East  (Eng.)  92. 

Root  and  «edgwiok,  J  J.,  concur  in  these  viewa 


Pennington  County  Bank,  appellant,  v.  Anton  Bau- 

MAN,  Jr.,  Sheriff,  appellee. 

Dodge  County  Bank,  appellee,  v.  Frances  McGiverin, 
appellee;  Pennington  County  Bank,  Intervener, 
.    appellant. 

Filed  Mat  23,  1910.    No.  16,237. 

1.  Beplevin:  Fajxure  to  Prosecute:  Remedy  of  Defendant.  In  a 
replevin  action  in  the  district  court,  where  the  plaintiff  has 
obtained  possession  of  the  property,  and  fails  to  prosecute  or 
maintain  his  action,  not  through  lack  of  Jurisdiction,  but  be- 
cause of  a  defect  in  his  petition  which  he  declines  or  fails  to 
remedy  by  amendment,  the  defendant  is  entitled  to  judgment. 
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and  to  a  trial  of  his  right  of  property  or  possession,  for  the 
purpose  of  establishing  his  damages.  Code,  sec.  190.  Cfarher  v. 
Palmer,  Blanchard  d  Co.,  47  Neb.  699. 

2.  Judgment:  Res  Judicata.    In  a  suit  on  the  bond  given  by  plaintiff 

in  such  a  case,  and  where  there  has  been  no  material  change  of 
conditions,  the  judgment  in  the  replevin  action  is  res  judicata  of 
all  matters  which  were  or  might  have  been  litigated  in  that  ac- 
tion. 

3.  Chattel  Mortgages:    Liens:    Priobitibs.     A  chattel  mortgage  duly 

recorded  in  one  state  will  not,  under  the  doctrine  of  comity,  be 
given  priority  by  the  courts  of  another  state,  to  which  the  chat- 
tels are  removed  by  the  consent  of  the  mortgagee^  over  local 
attaching  creditors. 

Ebhbaeing  of  case  reported  in  85  Neb.  226.  Former 
judgment  of  reversal  vacated  and  judgment  of  district 
court  affirmed. 

Babnes,  J. 

This  case  has  been  reacrgued  and  submitted  on  a  motion 
for  a  rehearing,  and  will  be  treated  as  though  a  rehearing 
had  been  granted.  For  a  statement  of  the  facts,  about 
which  there  is  no  dispute,  reference  may  be  had  to  our 
former  opinion  (85  Neb.  226),  by  which  we  reversed  the 
judgment  of  the  district  court  and  remanded  the  cause 
for  further  proceedings. 

Plaintiff  contends  that  our  former  decision  was  wrong 
and  that  the  judgment  of  the  district  court  should  have 
been  aflfirnied.  It  is  argued  that  the  judgment  in  the  re- 
plevin suit,  in  which  the  bond  sued  on  in  this  action  was 
given,  is  a  bar  to  the  defenses  interposed  herein.  This 
seems  to  have  been  the  holding  of  the  district  court,  which 
resulted  in  the  judgment  assailed  by  this  appeal.  By  our 
former  opinion  it  is  held  that  the  judgment  in  the  replevin 
case  was  not  a  bar  to  the  defenses  interposed  in  this  suit, 
on  authority  of  Campbell  v.  Crone,  10  Neb.  571,  Rodgers 
V.  Levy,  36  Neb.  601,  State  v.  Letton,  56  Neb.  158,  and 
Reidy  Murdoch  d  Co.  v.  Panska,  56  Neb.  195.  Campbell 
V.  Crone,  supra,  was  a  case  commenced  in  the  county 
court,  and  was  there  dismissed  for  want  of  jurisdiction. 
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On  error  to  the  district  court  the  judgment  was  reversed, 
and  the  case  was  brought  to  this  court  by  a  petition  in 
error.  The  judgment  of  the  district  court  was  affirmed, 
and  it  was  held  that,  where  a  defendant  caused  the  action 
to  be  dismissed  for  want  of  jurisdiction,  he  could  not 
complain  if  the  court  afterwards  refused  to  hear  him  in 
that  action  as  to  his  right  to  the  property  replevied,  or  on 
the  question  of  his  damages.  In  Rodgers  v.  Levy,  supra, 
it  apeared  that  A  brought  an  actioi>  in  replevin  against  B 
which  was  dismissed  because  A  did  not  have  the  legal 
capacity  to  sue,  and  it  was  held  that  the  judgment  of  dis- 
missal for  that  cause  did  not  bar  a  future  action  for  the 
same  property.  In  State  v.  Letton,  supra,  defendant  pro- 
cured the  dismissal  of  an  action  of  replevin  for  want  of 
jurisdiction,  and,  following  Campbell  v.  Crone,  supra,  it 
was  properly  held  that  he  could  not  thereafter  require  the 
court  to  impanel  a  jury  to  inquire  as  to  his  rights  of  prop- 
erty and  possession.  Reid,  Murdoch  d  Co,  v.  Payiska, 
supra,  was  also  dismissed  for  want  of  jurisdiction,  and 
the  decision  followed  the  rule  announced  in  the  foregoing 
cases. 

We  are  therefore  of  opinion  that  those  decisions  are  not 
in  point,  and  that  this  case  should  be  ruled  by  Garber  v. 
Palmer,  Blam,cha/rd  &  Co.,  47  Neb.  699,  and  Ahlman  v. 
Meyer  &  Schurman,  19  Neb.  63.  In  Oarber  v.  Palmer, 
Blanchard  &  Co.,  supra,  construing  section  190  of  the 
code,  which  governs  the  procedure  in  actions  of  replevin 
originally  commenced  in  the  district  court,  we  said: 
*When  a  plaintiff  in  replevin  who  has  obtained  the  prop- 
erty fails  in  his  proof  or  fails  to  prosecute  the  action,  the 
defendant  is  entitled  to  judgment,  and  to  a  trial  of  his 
right  of  property  or  possession,  for  the  purpose  of  estab- 
lishing his  damages."  It  must  be  conceded  that  the  dis- 
trict court  had  jurisdiction  of  tlie  replevin  action  in  which 
the  bond  in  question  was  given.  The  plaintiff  therein 
failed,  not  for  lack  of  jurisdiction,  but  because  his  peti- 
tion, which  he  failed  to  amend,  altliough  given  leave  to  do 
so,  was  demurrable  as  not  stating  facts  which  would  en- 
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title  him  to  a  judgment  for  the  possession  of  the  property 
in  controversy.  Plaintiff  might  have  rendered  its  petition 
sufficient  by  amendment,  which  it  failed  to  do,  and  there- 
fore, under  the  general  rule  that  a  judgment  is  res  judi- 
cata of  every  question  which  was  or  might  have  been  de^ 
termined  in  the  action  in  which  it  is  rendered,  we  are  con- 
strained to  hold  that  the  judgment  in  the  replevin  action 
was  a  bar  to  the  defenses  interposed  in  this  suit. 

Defendant  now  contfends  that,  between  the  time  of  the 
commencement  of  the  replevin  action  and  the  institution 
of  the  present  suit  on  the  replevin  bond,  there  was  such 
a  change  of  conditions  as  would  enable  it  to  assert  the 
lien  of  its  mortgage  as  a  defense  to,  or  counterclaim,  the 
value  of  its  right  of  possession  of  tiie  property  described 
therein  against  any  judgment  obtained  in  this  action.  It 
appears,  however,  that  the  change  of  conditions  relied  on 
arises  from  the  fact  that  at  the  time  the  replevin  action 
was  commenced  defendant's  mortgage  was  not  yet  due, 
and  that  prior  to  the  institution  of  the  present  suit  it  had 
become  due.  We  do  not  think  that  this  was  such  a  ma- 
terial Change  of  conditions  as  would  entitle  the  defendant 
to  the  relief  which  it  now  claima  Defendant  could  have 
amended  its  petition  in  the  replevin  action  so  as  to  set 
forth  facts  which  would,  at  that  time,  have  entitled  it  to 
the  possession  of  the  property  described  in  its  mortgage. 
The  right  of  possession  was  the  gist  of  that  action,  and 
that  right  could  have  been  maintained  under  the  facts 
of  that  case  as  well  before  the  mortgage  became  due  as 
afterwards.  So  it  is  apparent  that  there  has  been  no 
material  change  of  conditions  such  as  would  avoid  the 
legal  effect  of  the  judgment  in  that  action. 

There  is  another  reason  why  the  judgment  of  the  dis- 
trict court  should  be  affirmed.  The  plaintiff  now  insists 
that  its  lien  as  an  attaching  creditor  upon  the  property 
in  question  in  the  replevin  action  was  superior  and  para- 
mount to  that  of  the  mortgage.  This  point  was  not 
brought  to  our  attention  on  the  former  hearing,  but  is 
now  urged  with  much  forca 
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In  Snyder  v.  Yates,  112  Tenn.  309,  64  L.  R.  A.  353,  it 
wa«  held  that  a  chattel  mortgage  duly  recorded  in  one 
state  will  not,  under  the  doctrine  of  comity,  be  given 
priority  by  the  courts  of  another  state,  to  which  the  chat- 
tels are  removed,  over  local  attaching  creditors  who  had 
no  actual  notice  of  it.  This  rule  seems  to  be  supported  by 
the  great  weight  of  authority  in  many  of  our  sister  states, 
and  we  are  of  opinion  that  where  a  mortgagee,  residing  in 
another  state  where  his  mortgage  is  recorded,  permits  the 
mortgagor  to  bring  the  property  into  this  state,  a  bona 
fide  attaching  creditor  of  the  mortgagor,  without  notice, 
will  acquire  a  lien  thereon  by  virtue  of  his  attachment 
sued  out  in  this  jurisdiction  superior  to  that  of  the  mort- 
gagee. 

For  the  foregoing  reasons,  our  former  jud^ijment  of  re- 
versal is  set  aside,  and  the  judgment  of  the  district  court 
is  affirmed. 

Judgment  accordingly. 


State  op  Nebraska  v.  Union  Pacific  Railroad  Company. 

Piled  May  23,  1910.    No.  15.988. 

1.  Statutes:    Construction.     The   acts    of   the    legislature    popularly 

known  as  the  "Railway  Commission  Act"  (laws  1907,  ch.  90), 
the  "Anti-PasB  Act"  (laws  1907,  ch.  93),  and  the  "Two-Cent  Fare 
Act"  (laws  1907,  ch.  92),  follow  the  mandate  to  the  legislature 
contained  in  section  7,  art.  XI  of  the  constitution,  are  in  pari 
materia,  and  must  be  construed  together. 

2.  Carriers:   Rates:    Uniformity.    Under  the  law  in  this  state,  a  rail- 

road company  or  other  common  carrier  may  not  exchange  trans- 
portation for  services  or  property  by  way  of  barter,  uniformity 
of  charge  being  required. 

3. :    :    .    To  procure   uniformity  there  must   be  a 

standard  measurement.  The  only  standard  measure  possible  in 
order  to  insure  absolute  uniformity  in  the  charge  is  money. 

4.  :    :    .     A  contract  which  provides  for  transpor- 
tation to  be  issued  In  exchange  for  newspaper  advertising  or  for 
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services  the  value  of  which  is  indeterminate,  and  which  permits 
the  amount  to  be  paid  for  such  service  to  be  fixed  by  agreement 
of  the  parties,  leaves  the  rate  charged  for  the  transportation  a 
variable  quantity. 

6. :  -J  .  A  contract  by  a  railroad  company  to  fur- 
nish to  the  proprietors  of  a  newspaper,  as  requested,  transporta- 
-  tion  at  the  statutory  rate  (under  certain  limitations  and  restric- 
tions not  required  in  ordinary  tickets)  in  payment  for  advertis- 
ing to  be  furnished  "at  agreed  rates/'  which  agreed  rates  are  not 
specified  in  the  contract,  but  which  are  to  be  settled  by  the 
parties  themselves  by  another  agreement,  is  in  violation  of  sec- 
tion 14  of  the  "Railway  Commission  Act"  (laws  1907,  ch.  90,  Ann. 
St.  1909,  sec.  10662),  which  prohibits  common  carriers  from 
charging  one  person  a  greater  or  less  compensation  than  another, 
and  which  prohibits  charging  "other  than  the  rates  fixed  and 
established." 

6. :    :    .    If  the  proprietor  of  one  newspaper  may 

be  selected  by  the  defendant  to  receive  transportation  in  return 
for  such  services,  while  the  proprietor  of  another  cannot  avail 
himself,  at  his  own  option,  of  the  privileges  of  such  a  contract, 
then  equality  and  uniformity  of  charge  do  not  exist. 

7. :    :    .     Such  a  contract  contravenes  the  intent 

and  purpose  of  the  statutes  which  prohibit  unjust  discrimina- 
tions, and  which  seek  to  preserve  to  every  individual  an  equal 
right  to  the  transportation  service  of  every  common  carrier 
within  the  state  upon  equal  terms  with  every  other  individual. 

Original  action  by  the  state  to  enjoin  defendant  from 
carrying  out  certain  contracts.     Injunction  allowed, 

William  T,  Thompson^  Attorney  General^  for  plaintiff. 

Nelso7i  E.  Loomis,  Edson  Rich  and  E,  H.  Crocker, 
contra. 

Lbtton,  J. 

This  is  an  original  action  in  this  court  brought  by  the 
attorney  general  in  the  name  of  the  state  and  by  the 
authority  of  the  Nebraska  State  Railway  Commission  to 
enjoin  the  defendant  railroad  company  and  its  officers, 
.igents,  and  servants  from  candying  out  certain  contracts 
made  with  the  owners  of  certain  newspapers  :  i  the  state 
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of  Nebraska  providing  for  the  issuance  of  railroad  tickets 
BJid  the  furnishing  of  transportation  to  certain  classes  of 
persons  named  in  the  contract,  for  advertising  to  be  fur- 
nished the  railroad  company  in  the  newspapers  belonging 
to  the  other  contracting  parties.  A  temporary  restrain- 
ing order  was  prayed  for  and  granted  at  the  time  of  the 
filing  of  the  petition.  It  is  shown  by  the  evidence  that 
the  command  of  the  restraining  oMer  was  obeyed  and 
that  since  its  issuance  no  other  contracts  of  the  kind  have 
been  entered  into,  the  contracts  in  existence  have  been 
abrogated,  and  the  transportation  issued  recalled.  The 
defendant  railroad  company,  however,  still  insists  that 
the  execution  of  such  contracts  and  the  furnishing  of 
transportation  in  accordance  therewith  is  not  a  violation 
of  law,  and,  while  obeying  the  restraining  order,  insists 
upon  its  right  to  have  this  question  determined. 

Before  considering  the  legal  proposition  involved,  it 
will  be  necessary  to  summarily  state  the  evidence.  A  copy 
of  a  contract  entered  into  with  the  owner  of  tlie  "New 
Era"  of  Kearney  is  set  forth  in  the  petition,  and  it  is  con- 
ceded that  contracts  entered  into  with  a  number  of  other 
publishers  in  the  state  are  substantially  the  same.  The 
contract  referred  to  is  as  follows: 

"Whereas,  W.  L.  Hand,  of  Kearney,  Nebr.,  is  tlie  Presi- 
dent of  the  New  Era  Standard,  a  daily,  semi-weekly, 
weekly,  monthly  newspaper,  published  at  Kearney,  in  the 
county  of  Buffalo,  and  state  of  Nebraska,  a  general  weekly 
newspaper,  established  1880,  having  a  circulation  of  1,000 
copies  per  issue,  desires  to  enter  into  a  contract  with  the 
Union  Pacific  Railroad  Co.  for  advertising  in  said  news- 
paper as  hereinafter  provided:  Now,  therefore,  this 
agreement  made  and  entered  into  upon  the  second  day  of 
January,  1908,  by  and  between  the  said  W.  L.  Hand,  as 
party  of  the  first  part,  and  said  Union  Pacific  Railroad 
Co.,  as  party  of  the  second  part,  witnesseth:  That  the 
party  of  the  first  part  agrees  to  publish  in  the  issue  of 
said  paper,  at  agreed  rates,  from  January  second,  1908, 
to  Dec.  31,  1908,  as  follows :  . 
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"1st. — Such  display  advertisements,  or  lines  of  local 
notices  in  tlie  regular  local  news  columns  of  said  paper 
from  time  to  time  during  the  life  of  this  contract,  as  shall 
be  furnished  in  manuscript  or  printed  copy  by  the  party 
of  the  second  part. 

"2d. — It  is  agreed  that  in  full  payment  for  the  said 
advertising,  the  said  second  party  shall  pay,  and  the  first 
party  shall  accept  nontransferable  advertising  transpor- 
tation over  the  lines  of  Union  Pacific  Railroad  Co.  in  the 
state  of  Nebraska  only,  to  the  value  of  one  hundred 
(JIOO.OO),  the  transportation  not  to  be  limited  beyond  the 
time  the  contract  expires,  and  not  extended  under  any 
circumstances.  The  Union  Pacific  Railroad  Co.  reserves 
to  itself  the  right  to  limit  such  transportation  to  any 
train  or  class  of  trains,  and  to  refuse  to  honor  said  trans- 
portation upon  any  special,  limited  or  fast  mail  train. 

"3d. — It  is  understood  that  no  ticket  issued  under  this 
contract  shall  under  any  circumstances  be  used  by  the 
holder  for  any  part  of  an  interstate  journey,  and  iif  pre- 
sented for  passage  in  connection  with  an  interstate  joiir- 
uey,  shall  be  A'oid  and  conductor  will  lift  tictket  or  tickets 
and  collect  full  fare. 

"4th. — It  is  also  further  agreed  that  the  trausi)ortation 
above  referred  to  must  be  requested  and  used  during  the 
calendar  year,  and  that  no  claim  for  failure  so  to  do  will 
be  considered.  The  transportation  referred  to  above  is  to 
be  granted  for  W.  L.  Hand,  who  occupies  the  position  of 
Editor  and  jNIanager,  family  of  W.  L.  Hand,  John  A. 
Rhone,  who  occupies  the  position  of  Secretary  and 
Foreman,  and  family  of  A.  Rhone  on  the  newspaper  above 
mentioned,  or  in  the  name  of  the  Wife,  Son  or  Daughter  of 
the  Proprietor,  Business  Manager  or  Editor  of  the  paper 
above  mentioned. 

"5th. — It  is  understood  and  agreed  that,  should  said 
transportation  be  sold,  loaned  or  traded  off,  or  presenteii 
for  passage  by  any  person  other  than  the  one  whose  name 
is  written  thereon,  it  shall  then  be  taken  u\)  by  the  con- 
ductor and  not  again  made  good  by  the  party  of  the  sec- 
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ond  part  to  the  said  first  i>arty.  The  misuse  of  trans- 
portation may  be  considered  as  sufficient  cause  for  the 
cancelation  of  this  contract. 

"6th. — It  is  also  understood  and  agi*eed  that  no  addi- 
tional transportation  is  to  be  gi'anted  on  account  of  said 
advertisement,  and  that  the  conditions  specitied  on  each 
ticket  are  hereby  made  a  part  of  this  contract. 

"7th. — The  party  of  the  second  part  will  not  pay  for 
the  publication  of  its  time  tables  unless  such  publication 
be  specially  authorized  in  writing  by  the  General  Pas- 
senger Agent  of  Union  Pacific  Railroad  Co. 

"8th. — The  party  of  the  second  part  reserves  the  right 
to  revoke  this  contract  at  will,  discontinue  the  advertise- 
ment, and  call  in  the  transportation  issued. 

"9th. — If  the  ownership  of  said  publication  be  trans- 
ferred, it  is  agreed  that  the  assumption  of  this  contract  is 
to  be  made  a  part  of  the  consideration  for  said  transfer. 
Otherwise  this  contract  shall  thereby  be  canceled  and  all 
transportation  thereunder  shall  thereby  become  void. 

"10th. — Should  the  person  or  persons  to  whom  trans- 
portation is  issued  on  account  of  this  contract  sever  his 
or  her  connection  with  said  paper  from  any  cause  what- 
ever, then  the  transportation  held  by  such  person  or  per- 
sons shall  be  surrendered  to  the  party  of  the  second  part 
at  once  and  no  transportation  issued  for  any  otlior  i)erson 
or  persons  on  account  of  said  paper  until  after  the  said 
trans})oii:ation  has  been  returned.  It  is  also  a.G:roe(l  tliat 
a  copy  of  each  issue  of  said  paper  shall  be  mailed  free  to 
agent  of  said  Co.  at  Kearney,  Nebr.,  and  Clias.  Ware, 
Sui)erintendent  at  Omaha,  Nebr.,  and  also  one  to  E.  L. 
Lomax,  General  Passenger  Agent,  at  Onialia,  IS^ebr.  All 
requests  for  transportation  must  be  made  through  the 
agent  above. 

"11th.— Tliis  contract  expires  Dec.  31,  1908. 

"In  witness  whereof,  the  said  first  party  has  hereunto 

set  his  hand  and  seal,  and  the  said  party  of  tlie  second 

part  has  caused  this  contract  to  be  executiHl  by  its  GcMieral 

Passenger  Agent  upon  the  second  day  of  Jannaiv,  1!)()8. 

6 
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(Signed)  New  Era  Pub.  Oo,  by  W.  L.  Hand,  Pres.  Union 
Pacific  Railroad  Co.  By  (Signed)  E.  L.  Lomax,  General 
Passenger  Agent.    Darlow." 

The  testimony  of  the  employee  in  charge  of  the  adver- 
tising department  of  the  defendant  in  regard  to  the  cus- 
tomary dealings  with  newspaper  owners  under  the  con- 
tract is  to  the  effect  tliat  the  advertisements  placed  in  all 
such  newspapers  are  to  be  charged  at  the  regular  rate 
charged  by  the  newsp<iper  in  each  case  to  the  public  gen- 
erally for  the  same  service,  which  would  vary  in  different 
localities;  that  a  statement  or  bill  would  be  rendered  by 
the  publisher  for  the  advertising  done,  and  that  the  trans- 
portation issued  did  not  exceed  the  value  of  tlie  advertis- 
ing when  the  transportation  was  measured  at  the  rate  of 
two  cents  per  mile;  that  it  was  not  issued  when  the  ad- 
vertising was  placed,  but  after  the  advertising  had  been 
run,  and  the  statement  of  the  amount  due  followed;  that 
the  transi)ortation  issued  did  not  exceed  the  amount  of 
the  bills  rendered,  and  that  si)ecial  forms  of  trip,  500-mile, 
and  1,000-mile  tickets  were  issued  under  these  contracts. 
It  is  also  shown  that  the  railroad  company  had  no  per- 
mission or  authority  fi'om  the  railway  commission  to  enter 
into  the  contracts,  either  before  or  after  their  execution. 

The  attorney  general  contends  that  the  contracts  and 
the  tickets  issued  in  conformity  therewith  constitute  a 
violation  of  the  acts  popularly  known  as  the  "Railway 
Commission  Act"  (laws  1907,  ch.  90,  Ann.  St.  1909,  sec-s. 
10649-10663),  the  "Anti-Pa^  Act"  (laws  1907,  ch.  93, 
Ann.  St.  1909,  sees.  10664,  10665),  and  the  "Two-Cent 
Fare  Act"  (laws  1907,  ch.  92,  Ann.  St.  1909,  sees.  1061S, 
10619),  and  that  the  transportation  issued  under  the 
contract  constituted  a  special  rate,  an  unjust  discrimina- 
tion, and  an  unreasonable  preference,  as  defined  by  said 
acts.  He  takes  the  broad  ground  that  transportation 
furnished  by  a  railroad  company  for  any  consideration 
other  than  a  money  consideration,  to  an  adult,  and  at  a 
rate  other  than  two  cents  per  mile,  constitutes  an  unjust 
discrimination  prohibited  by  law. 
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The  defendant  contends  that,  under  the  contract,  tlie 
railroad  company  paid  for  the  advertising  furnished  at 
the  regular  published  and  current  rates  by  credits  upon 
.  its  books  for  tlie  amount  furnislied,  and  that  the  trans- 
portation was  paid  for  at  the  full  legal  rate  of  two  cents 
per  mile  by  such  credits;  that  the  Nebraska  law  is  de- 
signedly different  fi'om  the  interstate  commerce  acts,  in 
that  it  does  not  prohibit  ^^different"  compensation  for 
transportation,  and  does  not  limit  payment  to  cash  only; 
that  if  the  act  had  regulated  the  medium  of  payment  it 
would  have  been  unconstitutional;  tliat  there  was  no  at- 
tempt to  discriminate,  or  to  violate  the  two-cent  fare  law, 
and  that  what  was  done  had  no  such  effect. 

The  sections  of  the  statutes  (Ann.  St.,  1909)  controlling 
the  case  are  as  follows : 

Section  10618.  "It  shall  be  unlawful  for  any  railroad 
corporation  operating,  or  wliich  shall  hereafter  operate,  a 
railroad  in  this  state  to  charge,  collect,  demand,  or  re- 
ceive for  the  transportation  of  any  passenger  over  twelve 
years  of  age,  with  baggage,  not  exceeding  two  hundred 
pounds  in  weight,  on  any  ti'ain  over  its  line  of  road  in  the 
state  of  Nebraska,  a  sum  exceeding  two  cents  per  mile, 
provided,  tliat  no  railroad  company  shall  be  required  to 
sell  any  ticket  for  less  than  five  cents." 

Section  10662,  so  far  as  applicable,  is  as  follows:  "If 
any  railway  company  or  common  carrier  subject  to  the 
provisions  of  this  act,  directly  or  indirectly,  througli  or 
by  its  agents,  officers  or  employees,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  sliall  charge,  demand, 
collect  or  receive  from  any  person,  firm  or  corporation,  a 
greater  or  less  compensation  for  any  service  rendered,  or 
'  to  be  rendered  by  it  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person,  firm,  or  corporation  for 
doing  a  like  and  contemporaneous  service,  the  same  shall 
constitute  an  unjust  discrimination,  which  is  hereby  for- 
bidden and  declared  to  be  unlawful,  (a)  If  any  railway 
company  or  common  carrier  subject  to  the  provisions  of 
this  act,  through  or  by  its  officers,  agents,  or  employees, 
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makes* or  gives  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  company,  firm,  cor- 
poration or  locality,  *  *  ♦  the  same  shall  constitute 
an  unjust  discrimination,  which  is  hereby  prohibited. 
•**(/)  Any  officer,  agent  or  employee  of  any  rail- 
way company  or  common  carrier  subject  to  the  provisions 
of  this  act,  who,  by  means  of  false  billing,  false  classifica- 
tion, false  weight,  or  by  any  other  device,  shall  suffer  or 
permit  any  person  or  persons  to  obtain  transportation  for 
property  at  less  than  the  regular  rates  tlien  in  force  on 
said  line  of  said  railway  company  or  common  carrier,  or 
any  part  thereof,  or  who,  by  means  of  false  billing,  false 
classification,  false  weighing,  or  by  any  device  whatso- 
ever, shall  charge  any  person,  firm  or  corporation  for  the 
transportation  of  property  other  than  the  rates  fixed  and 
established,  upon  the  line  of  said  railway  company  or 
common    carrier,    shall    be    guilty    of    a   misdemeanor." 

Section  10664,  prohibiting  free  transportation,  should 
also  be  considered  as  bearing  upon  legislative  policy  in 
this  regard.  These  provisions  of  the  statutes,  though 
forming  parts  of  separate  acts,  enacted  at  different  times, 
treat  of  the  same  subject  matter.  They  form  stages  in  the 
progressive  development  of  legislation  seeking  to  correct 
abuses  which  formerly  existed.  They  carry  out  specif- 
ically the  mandate  to  the  legislature  given  by  section  7, 
art.  X^I  of  the  constitution,  that  "The  legislature  shall 
pjiss  laws  to  correirt  abuses  and  prevent  unjust  discrimi- 
nation and  extortion  in  all  charges  of  express,  telegrajjli 
and  railroad  companies  in  this  state  and  enforce  such 
laws  by  adeciuate  penalties  to  the  (^xtent,  if  ne(*essary  for 
that  purpose,  of  forfeiture  of  their  property  and  fran- 
chises." They  are,  therefore,  in  pari  materia  and  must  be 
construed  together.  State  v.  Omaha  Elevator  Co.^  75  Neb. 
637;  State  v,  Martyn,  82  Neb.  225. 

The  statute  provides  that  the  carrier  shall  not  collect 
or  receive  "a  greater  or  less  compensation"  from  one  per- 
son than  from  another.  The  railway  commission  act  com- 
manded all  railway  companies  in  Nebraska  to  file  with 
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the  railway  commission  scheduled  rates  and  charges  in 
eflfect  on  their  lines  in  the  state  of  Nebraska  on  January 
1,  1907,  which  rates  should  be  the  rates  and  charges  in 
force  and  eflfect  unless  changed  by  the  railway  commis- 
sion in  conformity  with  procedure  provided  for  in  the 
act  The  rate  of  charge  for  passenger  transportation  was 
also  fixed  by  statute.  These  rates  and  charges  are  ex- 
pressed and  measured  by  dollars  and  cents.  If  a  railway 
comi>any  can  adopt  the  principle  of  barter  and  receive  in 
return  for  its  service  specific  articles  the  value  of  which 
may  vary  from  day  to  day,  and  often  may  be  uncertain, 
the  magnitude  of  the  task  of  ascertainment  of  the  value 
of  each  article  alone  would  render  the  regulation  of  rates, 
so  as  to  prevent  discrimination,  absolutely  impossible. 
To  procure  uniformity  there  must  be  a  standard  measure- 
ment. The  only  measure  possible  in  order  to  insure  ab- 
solute uniformity  in  the  charge  is  the  standard  medium 
of  exchange  and  measure  of  value — money. 

But,  it  is  contended,  although  the  rate  charged  for  ad- 
vertising varies  in  different  localities,  yet  the  amount 
charged  in  each  instance  is  the  regular  current  rate 
charged  to  the  public  generally  in  that  locality,  and  that, 
since  the  railway  company  would  be  required  to  pay  this 
rate  in  money  for  the  a  ^vertising  furnished,  it  is  not  dis- 
crimination to  pay  for  it  in  transportation  at  the  statu- 
tory rata 

This  argument  loses  sight  of  two  considerations :  First, 
that  no  price  or  rate  of  charges  for  the  advertising  is  fixed 
in  the  contract  The  publication  is  to  be  "at  agreed  rates," 
leaving  the  parties  free  to  fix  for  themselves  by  agreement 
the  value  of  the  service  rendered  and  the  price  to  be  paid. 
It  is  true  that  the  witness  testifies  that  the  agreement  has 
always  been  the  same  as  the  current  rate  for  advertising 
in  the  locality,  but  there  is  nothing  in  the  contract  whieli 
requires  the  price  agreed  ui)on  to  be  the  cun»ent  rate  to 
the  public  generally.  A  contract  wlucli  permits  trans- 
portation to  be  issued  in  exchange  for  a  product  or  for 
services,  the  value  of  which  is  indeterminate,  and  wliioli 


N. 
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leaves  the  charge  to  be  fixed  by  agreement  of  tlie  parties, 
plainly  leaves  the  price  of  the  transportation  a  variable 
quantity.  The  price  of  the  ticket  would  vary  exactly  as 
the  price  of  the  advertising  varied.  If  the  parties  agree 
upon  a  high  rate  of  advertising,  they  agree  to  a  low  rate 
for  transportation,  and  vice  versa.  It  could  never  have 
been  the  intention  of  the  legislature  to  permit  such  an 
opportunity  to  evade  the  terms  of  the  law.  Giving  the 
defendant  credit  for  acting  in  good  faith,  as  its  witness 
testifies,  in  making  the  contracts  complained  of,  and  in 
making  agreements  thereafter  to  pay  for  advertising  at 
current  prices,  still  to  uphold  such  contracts  would  open 
a  door  which  in  the  hands  of  designing  persons  might 
operate  to  nullify  the  most  essential  and  beneficial  pro- 
visions of  this  legislation.  Union  P,  R.  Co.  v.  Goodridcje, 
149  U.  S.  680 ;  United  States  v.  Atchison,  T.  &  S.  F.  R, 
Co.,  163  Fed.  111. 

Furthermore,  there  is  no  proof  that  any  persons  or 
corporations,  other  than  the  favored  persons  with  whom 
the  railroad  company  is  willing  to  enter  into  such  con- 
tracts, may  avail  themselves  of  the  privilege  of  pnying  for 
transportation  for  themselves  or  for  their  employees  or 
members  of  their  respective  families  by  the  use  of  their 
advertising  pages.  If  the  proprietor  of  one  newspaper 
may  be  selected  by  the  defendant  to  receive  trinisportation 
in  return  for  such  services,  while  the  propric^tor  of  an- 
other cannot  avail  himself,  at  his  own  ox)tion,  of  tlie  priv- 
ileges of  such  a  contract,  then  certainly  equnlily  and  uni- 
formity of  charge,  which  is  required  by  both  common  law 
and  statute,  do  not  exist  {McDiiffee  v.  Portland  cC-  R.  R, 
Co.,  52  N.  H.  430;  Sandford  v,  Catawissa,  W.  d  E.  R,  Go,. 
24  Pa.  St.  378),  while  if  money  were  the  only  considera- 
tion and  the  same  rate  were  charged,  each  would  stand 
exactly  upon  the  same  footing. 

The  defendant  insists  that  the  only  advantage  tlmt  it 
derives  from  these  contracts  is  that  it  therel>y  sells  ti'ans- 
portation  to  persons  who  otherwise  might  not  pureliasc*  it; 
but,  if  persons  belonging  to  a  certain  class  are  induced 
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matter  of  price  open  to  future  agreement.  The  court  say  : 
"Indeed,  if  it  is  taken  at  its  cash  value,  why  should  the 
transportation  be  limited  as  specified  in  the  contract?  If 
the  magazine  is  paying  $500  to  the  defendant,  why  does  it 
accept  transi>ortation  both  of  less  and  different  value  than 
it  would  accept  if  it  bought  its  tickets  with  money?  Why 
embarrass  itself  with  menacing  pains  and  penalties  for 
failure  to  observe  all  the  conditions  of  the  special  con- 
tract, when  by  the  use  of  cash  it  may  travel  and  give  no 
concern  to  technical  limitations?  It  seems  fair  to  con- 
clude that  either  the  advertising  is  of  less  than  cash  value, 
or  the  advertisers  are  grossly  imposed  upon  by  the  rail- 
road." The  court  further  point  out  that  in  that  contract, 
as  in  this,  there  is  no  provision  requiring  that  the  adver- 
tising must  have  been  furnished  before  the  transportation 
is  given,  and  shows  that  the  publisher  could  under  the 
contract  demand  the  tickets  at  once  if  he  chose  and  at  the 
beginning  of  the  term,  and  therefore  in  the  mere  matter 
of  interest  the  rate  would  be  less  and  different  from  that 
which  is  published. 

The  principal  point  urged  in  the  oral  argument  by 
counsel  for  defendant  was  that,  since  the  statute  does  not 
prohibit  receiving  a  "different"  compensation,  the  con- 
tract is  not  in  violation  of  the  statute.  Counsel  urges  that 
the  case  of  United  States  v.  Chicago,  I.  &  L.  R.  Co.,  supra, 
is  based  upon  the  peculiar  language  of  the  Hepburn  act 
(34  U.  S.  St.  at  Large,  pt.  1,  ch.  3591,  p.  584),  whereby  the 
word  "different"  was  added  to  the  words  "greater  or  les.^ 
compensation"  in  the  Elkins  act,  but  we  do  not  so  undc»r 
stand  tlie  decision  in  this  case.  While  the  w^'iter  of  X\\v 
opinion  discusses  the  change  in  the  statute,  and  liolds  thi* 
facts  bring  tlie  case  within  the  terms  of  the  Hepburn  act, 
he  does  not  say  that  the  contract  does  not  violate  the  Elk- 
ins  act.  But,  regardless  of  what  the  decisions  of  the 
federal  courts  have  been  ui)on  the  Elkins  act,  under  the 
provisions  of  section  10G62  of  the  Nebraska  statute,  it  is 
an  infraction  of  law  "by  any  device  whatsoever"  to  "charge 
any  person,  firm  or  corporation  for  the  transportation  of 
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property  other  than  the  rates  fixed  and  eBtablisbed."  The 
difiference  between  the  meaning  of  a  statute  which  pro- 
hibits a  "different"  compensation  and  one  which  prohibits 
a  charge  ^^other  than  the  fixed  and  established  rates"  is  to 
the  writer  imperceptible,  and  the  reasoning  applicable  to 
one  statute  seems  to  apply  with  equal  force  to  the  pro- 
visions of  the  other.  Moreover,  in  Armou7^  Packing  Co.  v. 
United  States,  209  U.  S.  56,  72,  the  Elkins  act  (32  U.  S. 
St.  at  Large,  pt.  1,  ch.  708,  p.  847)  is  construed,  and  it  is 
said:  "The  Elkins  act  procecnled  upon  broad  lines  and 
was  evidently  intended  to  effectuate  the  purpose  of  con- 
gress to  require  that  all  shippers  should  be  treated  alike, 
and  that  the  only  rate  charged  to  any  shipper  for  the  same 
service  under  the  same  conditions  should  be  the  one  es- 
tablished, published  and  posted  as  required  by  law."  We 
think  the  purpose  of  the  acts  identical,  and  construe  the 
Nebraska  statute  to  have  the  same  intent,  and  to  make 
the  same  requirements  in  this  behalf. 

To  sum  up,  when  it  is  considered  that,  although  the 
transix)rtation  is  said  to  be  sold  at  the  rate  of  two  cents 
per  mile,  it  is,  in  fact,  hedged  about  by  many  restrictions 
and  limitations  not  contained  in  the  tickets  offered  for 
sale  to  the  general  public  for  the  same  price  in  cash ;  con- 
sidering, also,  that  the  privileges,  if  any,  and  whatever 
they  may  be,  under  the  contract,  are  not  open  upon  the 
same  terms  to  all  persons  engaged  in  the  publication  of 
newspapers  within  the  state;  considering,  also,  the  fact 
that  the  amount  to  be  paid  for  the  advertising,  and  there- 
fore necessarily  the  amount  to  be  paid  for  transportation 
under  the  terms  of  the  contract,  may  be  fixed  at  what- 
ever rate  the  parties  subsequently  agree  upon,  it  seems 
obvious  that  the  contract  runs  counter  to  the  intent  and 
purpose  of  the  constitution  and  statutes  quoted.  These 
seek  to  prohibit  unjust  discriminations,  either  direct  or 
indirect;  they  are  designed  to  take  away  from  a  public 
carrier  the  power  of  arbitrary  selection  of  persons  or  cor- 
porations as  the  objects  of  its  favor  or  disfavor;  they  seek 
to  preserve  to  every  individual  an  equal  right  to  the  trans- 


42  NEBRASKA  REPORTS.  [Vol.  87 


state  V.  Union  P.  R,  Co. 


portation  service  of  every  coiunion  (Carrier  within  the  state 
upon  equal  terms  with  every  other  individual.  As  was 
said  of  the  interstate  commerce  act  (32  U.  S.  St.  at  Large, 
pt  1,  ch.  708,  p.  847)  of  1903  by  Mr.  Justice  White,' in 
New  York,  N.  H.  &  H,  R.  Co.  i?.  Interstate  Commerce  Com- 
mission^  200  U.  S.  361,  391 :  "It  cannot  be  challenged  that 
the  great  purpose  of  the  act  to  regulate  commerce,  whilst 
seeking  to  prevent  unjust  and  unreasonable  rates,  was  to 
secure  equality  of  rates  as  to  all  and  to  destroy  favorit- 
ism; these  last  being  accomplished  by  requiring' the  pub- 
lication of  tariffs  and  by  prohibiting  secret  departures 
from  such  tariffs,  and  forbidding  rebates,  preferences  and 
all  other  forms  of  undue  discrimination.  To  this  extent 
and  for  these  purposes  the  statute  was  remedial  and  is, 
therefore,  entitled  to  receive  that  interpretation  which 
reasonably  accomplishes  the  great  public  purpose  which 
it  was  enacted  to  subserve." 

We  are  convinced  that  (to  adopt  the  language  of  Mr. 
Justice  Day  in  American  Express  Co.  v.  United  States, 
212  U.  S.  522,  532,  decided  February  23,  1909) :  "In  the 
absence  of  express  exceptions,  we  think  it  was  the  inten- 
tion of  congress  (the  legislature)  to  prevent  a  departure 
from  the  published  rates  and  schedules  in  any  manner 
whatsoever.  If  this  be  not  so,  a  wide  door  is  opened  to 
favoritism  in  the  carriage  of  property."  The  fundamental 
principles  covering  the  duties  of  common  carriers  to  the 
public  in  respect  to  equal  privileges  have  been  clearly 
elucidated  in  the  following  cases,  and  are  so  well  settled 
as  to  make  quotation  needless,  but  the  opinions  are  worthy 
of  careful  consideration:  Messenger  v.  Penfisylvam^ia  R. 
Go.y  36  N.  J.  Law,  407;  M'Neill  v.  Durhajn  &  C.  R.  Co., 
132  N.  Car.  510 ;  New  York,  N.  H.  &  U.  R.  Co.  v.  Inter- 
state Commerce  Commission,  supra;  United  States  v. 
WellS'Fargo  Express  Co.,  161  Fed.  606. 

Even  though,  as  it  pleads,  the  defendant  may  have  en- 
tered into  these  contracts  vnth  no  intention  of  violating 
the  law,  and  has  obeyed  the  restraining  order  of  the  court, 
yet  the  practice  was  pernicious  and  was  an  unlawful  dis- 
crimination under  the  statute. 
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The  prayer  of  the  petition  for  a  permanent  injunction 
against  defendants  must  be  allowed. 

Injunction  allowed. 
Rose,  J.,  not  sitting. 


Hitchcock  County  v.  John  W.  Cole  et  al.,  appellants; 

Conrad  Wagneu,  appellee. 

Filed  Mat  23,  1910.    No.  15,992- 

Judgment:  Vacating.  A  district  court  has  no  jurisdiction  to  vacate 
its  own  judgment  in  a  cause  after  the  term  at  which  such  judg- 
ment was  rendered,  except  by  petition  in  equity,  or  in  accord- 
ance with  the  provisions  of  section  602  of  the  code. 

Appeal  from  the  district  court  for  Hitclioock  county : 
Robert  C.  Orr,  Judge.    Reversed  with  directions, 

G.  H.  Boyle  and  G.  E.  Eldred,  for  appellants. 

John  W,  Gole  and  Morlan,  Ritchie  &  Wolff,  contra. 

Leiton,  J. 

At  the  April,  1906,  term  of  the  district  court  for  Hitch- 
cock countv  a  decree  was  entered  in  this  action  allowin^: 
cei-tain  real  estate  to  be  redeemed  from  a  tax  fortn^losiu'e  | 

sale,  upon  the  appellants,  the  executrices  of  the  estate  of 
William  Keeler,  deceased,  paying  to  Conrad  Wagner,  the 
purchaser  at  the  sale,  vrho  had  purchased  the  premises  for 
the  sum  of  $451  the  sum  of  |225,  being  the  amount  of  the 
tax  lien  and  costs,  and  giving  Wagner  judgment  against 
Hitchcock  county  for  |226,  being  the  amount  of  purchase 
money  paid  by  him  in  excess  of  the  amount  of  the  tax 
lien  and  costs. 
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On  an  appeal  from  this  judgment  by  Hitchcock  county, 
it  was  decided  by  this  court  {Hitchcock  County  v.  Cole, 
80  Neb.  375)  that  t'  e  judgment  against  Hitclicock  county 
was  erroneous,  tliat  Wagner  sliould  have  been  reimbursed 
for  the  full  amount  of  the  purchase  money,  but  that  the 
order  should  have  been  against  the  persons  seeking  to  re- 
deem, and  not  against  the  county.  The  judgment  of  the 
district  court  was  reversed  and  tlie  cause  remanded.  On 
March  12,  1908,  after  the  cause  had  been  remanded,  a  mo- 
tion was  filed  in  the  district  court  by  Wagner,  moving  the 
court  to  set  aside  and  vacate  the  order  made  in  April, 
1906,  allowing  the  executrices  to  redeem  for  |225  upon 
the  payment  into  court  by  Wagner  for  their  use  the  sum  of 
|225  and  costs,  or  that  the  balance  of  $407.24  still  due  him 
under  the  laws  of  the  state  be  declared  a  first  lien  on  the 
premises,  and  execution  awarded.  Objections  to  the  juris- 
diction of  the  court  were  tiled  by  the  executrices  on  the 
ground  that  the  decree  sought  to  be  set  aside  was  entered 
April  19,  1906,  the  motion  was  not  filed  until  April  12, 
1908,  and  at  a  subsequent  term,  and  that  the  court  had  no 
power  to  vacate,  set  aside  or  modify  the  former  decree  at 
this  time.  These  objections  were  overruled,  and  the  mo- 
tion was  sustained.  The  order  allowing  redemption  on 
payment  of  $225,  made  at  the  April,  1906,  term^  was  set 
aside,  and  it  was  ordered  that  unless  the  defendants  seek- 
ing to  redeem  shall  pay  to  Wagner  within  40  days  the  sum 
of  1407.24,  balance  due  on  purdiase  price,  and  costs,  the 
same  is  declared  a  first  lien  on  the  premises,  and  if  not 
paid  witliin  40  days  that  the  order  vacating  the  order  of 
redemption  sliall  be  deemed  final.  p]x(*epti()ns  were  duly 
taken  to  the  several  rulings,  and  the  executrices  have  ap- 
pealed from  til  is  order. 

The  order  is  clearly  erroneous.  The  decree  rendered  at 
the  April,  1906,  term,  fixing  the  amount  to  be  paid  to 
Wagner  in  order  to  redeem  from  the  siile,  was  not  ap- 
pealed from.  The  only  appeal  taken  was  by  Hitchcock 
county  from  the  judgment  against  it  and  in  favor  of 
Wagner.    The  decree  rendered  upon  the  issues  raised  be- 
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tween  Wagner  and  the  defendants  seeking  to  redeem  was 
not  affected  by  this  api)eal.  Polk  v,  Govell,  43  Neb.  884. 
The  matters  in  controversy  between  Wagner  and  such  de- 
fendants were  adjudicated  by  this  decree,  and,  no  appeal 
having  been  taken  by  either  of  these  parties  therefrom,  the 
decree,  after  the  expiration  of  the  term  at  which  it  was 
rendered,  could  not  be  opened  up  or  set  aside  except  for 
one  of  the  grounds  mentioned  in  section  602  of  the  code, 
or  by  an  original  action  in  equity  founded  upon  some  rec- 
ognized ground  for  equitable  relief.  Sherman  County  v. 
mchoU,  65  Neb.  250 ;  McOrew  v.  State  Bank,  60  Neb.  716 ; 
Dillon  V.  Chicago,  K.  d  N.  R.  Co,,  58  Neb.  472. 

So  far  as  it  determined  the  amount  necessary  to  be  paid 
into  court  for  Wagner's  benefit  in  order  to  redeem,  this 
decree  was  erroneous.  Smith  v.  Carn<ihan,  83  Neb.  667; 
Butler  V,  Libe,  81  Neb.  740,  744;  Clarence  v.  Cunningham, 
86  Neb.  434.  But  the  court  had  jurisdiction  to  render  it. 
It  might  have  been  reversed  or  modified  upon  an  api)eal 
by  Wagner,  but  it  was  not  appealed  from  by  liim.  The 
appeal  taken  by  Hitchcock  county  did  not  affect  tlie  issues 
between  these  parties,  nor  the  order  allowing  rcnhMuptiim; 
hence,  it  had  no  effect  upon  this  order.  Ncbra^ska  Hard- 
ware Co.  V,  Humphrey  Hardware  Co.,  81  Neb.  693.  The 
result  is  unfortunate  to  Mr.  Wagner,  but  the  mistake  was 
made  in  the  former  decree,  which  he  was  apparently  siitis- 
fied  i^ith  at  the  time.  If  doubtful  of  the  result,  he  might- 
have  brought  lip  the  validity  of  the  former  order  or  decree, 
and  had  it  determined  at  the  same  time  that  the  appeal 
of  the  county  from  the  judgment  against  it  was  deter- 
mined, but  this  he  failed  to  do. 

The  district  court  had  no  authority  at  the  time  it  acted 
to  set  aside  the  former  decree.  Its  j\i(lgiiieut,  therefore,  is 
reversed  and  the  cause  remanded,  with  directions  to  set 
aside  and  vacate  the  order  of  October  12,  11)08,  and  to  re- 
instate the  decree  rendered  April  19,  1906. 

Reversed. 


46  NEBRASKA  REPORTS.  [Vol.  87 


In  re  Estate  of  Schnck. 


In  bb.Estath  of  Gharlbs  Sohuok. 
Lizzie  Jones,  appellant,  v.  Estate  of  Charles  Sohuok 

ET  AL.,  APPELLEES. 

Filed  Hat  28,  1910.    No.  15,997. 

Wills:  CoNSTBUCTiON.  A  widow  who  served  as  executrix  under  tbe 
will  of  her  deceased  husband  held  not  answerable  to  his  children 
in  her  final  account  for  the  income  arising  after  his  death  from 
the  estate  of  which  he  died  seized,  where  he  disposed  of  his 
property  as  follows:  "I  hereby  bequeath  and  grant  to  my  be- 
loved wife,  Augusta  Johanna  Schuck,  all  my  personal  and  real 
estate  of  which  I  shall  die  possessed,  to  be  used  by  her  for  her 
support  and  her  dependent  children,  but  not  to  be  sold  or 
wasted,  but  to  -use  the  income  of  it  as  heretofore  directed,"  and 
"after  the  death  of  my  wife  it  is  my  will  that  the  said  personal 
and  real  estate  shall  be  divided  equally  between  my  eleven 
children." 


Appeal  from  the  district  court  for  Clay  county :  Leslie 
G.  HuRD,  Judge.    Affirmed. 

John  G.  Stevens^  for  appellant. 

fif.  W.  Christy  and  L.  E.  Cottle,  contra. 

Rose,  J. 

This  appeal  requires  an  examination  of  the  foUowinji: 
provisions  of  the  duly  probated  will  of  Charles  Schuck, 
deceased: 

"First,  I  hereby  constitute  and  appoint  my  beloved 
wife,  Augusta  Johanna  Schuck,  executrix  of  this  my  last 
will  and  testament,  directing  her  to  pay  all  my  lawful 
debts  and  funeral  expenses  and  to  dispose  of  the  balance 
of  my  estate  as  hereinafter  directed. 

"Second,  I  hereby  bequeath  and  grant  to  my  beloved 
wife,  Augusta  Johanna  Schuck,  all  my  i)ersonal  and  real 
estate  of  which  I  shall  die  possessed,  to  be  used  by  her  for 
her  support  and  her  dependent  children,  but  not  to  be  sold 
or  wasted,  but  to  use  the  income  of  it  as  heretofore  di- 
rected. 
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*'Third,  after  the  deatli  of  my  wife  it  is  my  will  that  the 
said  personal  and  real  estate  shall  be  divided  ecjually  be- 
tween my  eleven  children,  to  wit:  Mrs.  Lizzie  Jones,  In- 
land, ]Neb. ;  Mrs.  Anna  Bertha  Scherwitz,  Inland,  Neb.; 
Mrs.  Ida  Guthrie,  Denver,  Colo.;  Sirs.  Louisa  Sehlick, 
Clay  Center,  Neb.;  John  Schuck,  Inland,  Neb.;  Mrs.  Mary 
Schmidt,  Spring  Ranche,  Neb.;  Eddie  Schurk,  Inland, 
Neb.;  Charles  Schuck,  Inland,  Neb. ;  Clara  Schuck,  Inland, 
Neb.;  Herman  Schuck,  Inland,  Neb.;  Claude  Schuck,  In- 
land, Neb." 

Testator's  widow  qualified  as  executrix,  and  the  mean- 
ing of  the  will  was  first  called  in  question  in  the  county 
court  of  Clay  county  by  objections  to  her  final  account 
and  to  her  being  discharged.  Her  final  account  showed 
there  remained  in  her  hands  as  unexpended  proceeds  of 
testator's  personalty,  after  payment  of  debts  and  expenses 
of  administration,  the  sum  of  $1,153.  Executrix  did  not 
account  for  the  interest  on  that  sum  nor  for  the  rents  and 
profits  of  the  real  estate  of  which  testator  died  seized. 
The  objections  were  founded  on  these  propositions:  The 
executrix,  under  the  terms  of  the  will,  is  responsible  as 
trustee  to  testator's  children  for  all  of  tlie  estate  not 
necessary  for  the  support  of  hei'self  and  d(^i)endent  chil- 
dren, including  the  income  from  both  personal  x>i*<>perty 
and  real  estate.  Out  of  the  income  not  necessarv  for  such 
support  she  cannot  create  for  her  individual  bcviiefit  a  sep- 
arate estate  which,  at  her  death,  may  not  be  distributed 
according  to  the  terms  of  the  will.  For  the  purpose  of 
executing  her  trust  she  should  be  continued  in  her  office 
of  executrix  until  a  trustee  is  api)ointed  to  administer 
the  trust  or  until  her  life  estate  is  tenuinated  by  her  death. 
These  propositions  were  all  rejin^ted  by  the  county  court 
in  passing  on  the  objections  to  tlie  final  rej)()rt  of  tlie  ex- 
ecutrix. The  result  was  that  lier  account  was  confirmed 
and  she  was  dischar«»ed  witli  the  balance  of  the  proceeds 
of  the  personalty  in  her  hands,  and  as  a  life  tenant  she 
was  left  in  control. of  all  of  tlie  realty  of  whi(-h  testator 
died  seized.    Testator  was  twice  married.    Executrix  was 
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hiB  second  wife.  Lizzie  Jones  was  the  issue  of  the  first 
marriage,  and  the  other  children  named  in  his  will  were 
the  issue  of  the  second.  It  was  Lizzie  Jones  who  filed  the 
objections  in  the  county  court.  When  they  were  over- 
ruled, she  appealed  to  the  district  court  for  Clay  county. 
The  ruling  there  was  likewise  adverse  to  her,  and  as  ap- 
pellant she  is  now  in  this  court  urging  the  same  objections 
and  asking  for  the  reversal  of  the  judgment  of  the  district 
court,  where  the  decision  was  practically  the  same  as  in 
the  county  court,  except  that  executrix  was  required  to 
give  a  bond  to  account  to  testator's  children  for  the  un- 
expended balance  of  the  proceeds  of  testator's  personal 
property.  Of  this  requirement,  however,  the  executrix 
makes  no  complaint. 

The  following  facts  are  established  by  stipulation :  The 
rental  value  of  the  real  estate  of  which  testator  died 
seized  is  |800  a  year.  The  amount  of  money  on  Iiand  as 
shown  by  the  report  of  the  executrix  is  f  1,153,  and  is  all 
of  the  personal  estate  left  by  testator  at  the  time  of  his 
death,  except  what  was  applied  by  executrix  to  the  pay- 
ment of  his  debts  and  expenses  of  administration.  Testa- 
tator  left  eleven  children,  four  of  whom  are  minors.  One 
of  them  is  feeble-minded  and  will  require  constant  care 
during  life.  In  this  situation  the  will  of  the  husband  and 
father  is:  "I  hereby  bequeath  and  grant  to  my  beloved 
wife,  Augusta  Johanna  Schuck,  all  my  personal  and  real 
estate  of  which  I  shall  die  possessed,  to  be  used  by  her 
for  her  support  and  her  dependent  children,  but  not  to 
be  sold  or  wasted,  but  to  use  the  income  of  it  as  hereto- 
fore directed";  and  "after  the  death  of  my  wife  it  is  my 
will  that  the  said  personal  and  real  estate  shall  be  divided 
equally  between  my  eleven  children."  It  seems  clear  that 
what  testator  willed  was  the  personal  and  real  estate  pos- 
sessed by  him  at  the  time  of  his  death.  The  language  used 
does  not  evince  an  intention  to  will  the  children  any  of  the 
income  arising  after  his  death  from  either  the  personalty 
or  realty.  What  he  gave  his  wife  for  the  support  of  her- 
self and  dependent  children  was  described  in  his  own 
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words  as  "my  personal  and  real  estate  of  Tviiieli  I  shall 
die  possessed,  to  be  used  by  her  for  her  support  and  lier 
dependent  children,  but  not  to  be  sold  or  wasted,  but  to 
use  the  income  of  it  as  heretofore  directed."  \A'liat  he 
gave  to  his  children,  after  the  deatli  of  his  wife,  was  "said 
personal  and  real  estate,"  referrinji:  to  the  words  pre- 
viously used,  namely:  "My  i)er8onaI  and  real  estate  of 
which  I  shall  die  possessed."  An  intention  to  will  the 
children  that  part  of  the  income,  if  any,  not  necessary  for 
the  support  of  the  widow  and  dependent  children,  is 
nowhere  expressed;  but  the  entire  will,  when  considered 
in  connection  with  the  facts  disclosed,  indicates  a  purpose 
on  part  of  the  testator  to  give  to  his  children,  subject  to 
the  life  estate  of  the  widow,  the  estate,  both  real  and  per- 
sonal, of  which  he  died  seized,  after  payment  of  tlie  debts 
and  expenses  of  administration.  Under  tliis  interpreta- 
tion of  the  will  the  executrix  is  not  required  to  account 
to  any  of  the  children  for  any  pail:  of  the  income  arising* 
after  the  death  of  testator  from  the  estate  of  which  he 
died  seized.  This  conclusion  requires  an  affirmance  of  tlie 
judgment  of  the  district  court. 

Affirmed. 


Swan  Olson,  appellee,  v.  Florence  C.  IIanika,  Admin- 
istratrix, ET  AL.,  API^ELIiANTS. 

Fma)  JUNB  10,  1910.    No.  16,041. 

1.  SpedfLc  Performance:  Evidence.  In  an  action  against  the  widow, 
who  was  the  administratrix  of  the  estate  of  her  deceased  hus- 
band, and  his  heirs  at  law,  for  the  specific  performance  of  a 
contract  by  which  it  was  alleged  that  plaintiff  borrowed  of  the 
deceased  the  money  to  purchase  the  land  in  question,  which  was 
paid  for  the  land  by  the  deceased,  and  the  title  taken  by  him  as 
security  for  the  payment  of  the  money  loaned,  the  evidence  Is 
examined  and  found  to  be  sufficient  to  sustain  a  finding  and  de- 
cree in  favor  of  plaintiff. 
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2.  Appeal:  Amendment  Afibb  Jttbomsnt.  The  action  was  proeecuted 
by  plaintiff  in  his  own  name  and  on  his  own  behalf,  but  there 
was  some  evidence  tending  to  show  that  the  purchase  was  in- 
tended for  his  minor  daughter.  Instead  of  ordering  the  deed 
made  to  plaintiff,  the  court  directed  that  it  be  made  to  his  said 
minor  daughter.  Whereupon  plaintiff  by  leave  of  court  amended 
his  petition  to  correspond  with  the  decree.  Held,  That  the  ir- 
regularity, if  there  were  such,  not  being  to  the  prejudice  of 
defendants,  they  could  not  be  heard  to  complain. 

Appeal  from  the  district  conrt  for  Thurston  county: 
(tuy  T.  Graves,  Judge.    Affirmed. 

Thomas  L.  Sloan  and  W.  8.  Summers,  for  appellants. 

Houxird  Saxton  and  Harry  L.  Keefe,  contra. 

Reese,  0.  J. 

This  action  was  originally  commenced  against  the 
widow  and  heirs  of  Adolph  J.  Hanika,  deceased,  by  plain- 
tiff in  his  own  behalf,  whereby  he  sought  the  specific  i)er- 
formance  of  an  alleged  contract  with  said  Adolph  J. 
Hanika,  deceased,  for  the  purchase  of  the  southeast  quar- 
ter of  the  northeast  quarter  of  section  31,  township  25, 
range  7,  in  Thurston  county.  It  was  alleged  in  the  peti- 
tion, in  substance,  that  on  or  about  the  1st  day  of  August, 
1903,  they  mutually  entered  into  an  oral  agreement 
whereby  the  said  Adolph  J.  Hanika  was  to  and  ,did  loan 
to  plaintiff  the  sum  of  f  1,332  for  the  purchase  of  the  land 
from  the  then  owner;  that  the  rate  of  interest  agi*eed  to 
be  paid  was  10  per  cent.  p(  r  annum,  and  that  to  secure 
the  same  the  title  to  said  property  was  to  be  taken  in  the 
name  of  said  Hanika  to  be  held  in  trust  until  said  prin- 
cipal sum  and  interest  were  paid,  when  said  Hanika  was 
to  convey  the  property  to  plaintiff;  that  tlie  land  was  pur- 
chased, the  money  being  furnished  by  Hanika,  and  upon 
the  completion  of  said  purchase  plaintiff  entered  into  the 
possession  of  the  same  under  said  contract,  and  had  paid 
the  interest  due  from  time  to  time,  and  offered  to  pay  the 
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principal  in  full,  but  that  the  defendant  Florence  C. 
Hanika,  the  widow  of  said  Adolpli  'j.  Hanika,  deceased, 
and  administratrix  of  his  estate,  refused  to  accept  the  same 
and  refused  to  make  the  conveyance.  After  due  service  of 
summons  upon  all  defendants  a  guardian  ad  litem  was 
api)ointed  for  the  minor  defendants,  when  he  and  the 
otlier  defendants  answered  by  general  denials.  The  full 
amount  of  the  alleged  purchase  price,  with  interest  then 
due,  together  with  certain  items  of  expense  paid  by 
Hanika  in  completing  the  purchase,  was  tendered  and 
paid  into  court.  A  trial  was  had  in  the  district  court, 
which  resulted  in  a  finding  and  decree  against  defendants, 
but  that  the  purchase  was  made  by  plaintiff  for  his  minor 
daughter,  Blanche  Olson,  and  it  was  ordered  tliat  the  land 
be  conveyed  to  her,  instead  of  to  plaintiff.  After  the  ren- 
dition of  tlie  decree  plaintiff  asked  and  obtained  leave  to 
amend  his  petition  to  conform  to  the  decree  and  facts 
proved,  by  alleging  that  the  purchase  was  made  for  the 
benefit  of  Blanche  Olson,  plaintiff's  minor  daughter,  and 
the  amended  x>^tition  was  filed.     Defendants  api)eal. 

Owing  to  the  decease  of  Adolph  J.  Hanika,  the  testi- 
mony of  plaintiff  as  to  the  transaction  between  tliem  was 
excluded,  and  the  oral  evidence  in  support  of  plaintiff's 
claim  is  quite  meager.  There  is,  however,  evidence  in  its 
support  which  is  probably  sufficient  to  sustain  the  decree. 
The  fact  of  plaintiff's  possession  of  the  land,  as  well  as 
the  payment  by  him  of  certain  sums  claimed  to  have  been 
paid  as  interest,  is  well  establislied,  but  it  is  contended  by 
the  defense  that  the  possession  was  that  of  a  tenant  and 
the  payments  were  cash  rental.  The  evidence  support- 
ing this  contention  by  the  defense  is  very  slight.  In  fact 
there  is  no  proof  that  plaintiff  ever  agi'eed  that  the  pay- 
ments were  for  rent.  A  son  of  the  deceased  was  called  as 
a  witness  by  the  defense,  and  he  testified  to  a  conversa- 
tion between  plaintiff  and  his  father  in  August,  1905, 
which  would  seem  to  indicate  that  there  was  something 
between  the  parties  of  the  nature  of  a  contract  of  the  kind 
claimed  by  plaintiff.    The  witness  was  asked  to  state  the 
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conversation,  when  he  answered:  "Well,  Mr.  Olson  came 
over  there  (to  Hanika's  home)  to  |ii:ot  some  money  one 
day;  it  was  in  August,  and  him  and  father  were  down  to 
the  barn,  and  they  were  talking  over  tliis  hind  deal,  and 
my  father  said  he  thought  this  laud  would  be  a  good  in- 
terest on  his  money.  Mr.  Olson  mnl  he  would  like  to  have 
tlie  land  if  he  was  able  to  buy  it."  He  was  then  asked: 
"State  what  your  fatlier  then  said?"  Answer:  "He  said 
if  Mr.  ()ls(m  could  pay  him  in  reasonable  time  for  the 
land  he  could  have  it."  This  couverwition  was  not  in- 
(juired  into  witli  any  degi*ee  of  particularity,  and  for  some 
reason  plaintiff  was  not  permitted  to  testify  concerning 
it.  It  is  probable  that  as  persuasive  evidence  as  any  in- 
troduced were  certain  entries  in  the  account  book  of  the 
deceas<Ml,  shoAving  his  account  with  plaintiff.  These  en- 
tries al'e  as  follows :  "Aug.  7,  money  loaned  on  land  bid, 
1833.00;  Sept.  19,  money  loaned  cm  land  (Preston), 
?;9»9.00;  Sept.  19,  uumey  paid  for  making  denl,  12.50; 
(without  date),  filing  dcH^d,  45  ct."  The  laud  in  question 
was  sliowu  to  be  what  is  known  as  the  **Preston"  land. 
It  is  adjoining  the  farm  of  plaiiititT,  and  remote  fi'om  that 
owned  by  (huc^ased  at  the  time- 
As  we  have  seen,  there  was  some  evidence  tending  to 
show  that  tlie  pvn*i*hase  was  made  for,  or  rather  that  plain- 
tiff intended  the  bind  for,  his  <laughter,  Blanche  Olscm. 
Out  of  abundant  caution,  perhaps,  the  court  ordei'ed  the 
conveyance  to  be  made  to  her.  Tlu»  reason  for  this  part 
of  the  decree,  as'de  fr(mi  that  evidence,  is  not  shown  by 
the  record.  Plaintiff  sought  to  correct  the  irregularity 
by  anu^nding  his  i)etition  so  as  to  make  it  conform  to  tin 
facts  and  decre(».  Witbcmt  in(]uiring  into  the  regularity 
of  this  pr(K(»e(ling,  it  must  be  enough  to  say  that  plaintitT 
is  content  with  the  decree,  and  we  al'e  unable  to  discover 
how  it  can  be  prejudicial  to  defendants,  and  we  can  dis- 
cover no  reascm  for  molesting  it. 
The  decree  of  th(»  district  court  is 

Affirm  Kn. 
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Nicholas  F.  Thorman,  appellant,  v.  Andrew  BRYNGEr^ 

SON,  APPELLEE. 

Filed  June  10,  1910.    No.  16,083. 

1.  Libel  and  Slander:  Province  of  Court  and  Jury.  In  an  action  for 
Blander  it  is  for  tbe  court  to  decide  in  the  first  Instance  whether 
the  alleged  defamatory  language  used  was  slanderous  per  se  if  it 
were  susceptible  of  the  meaning  attributed  to  it  by  the  plaintifE 
in  his  petition,  but  for  the  jury  to  say  whether  the  defendant  by 
the  use  of  the  language  intended  to  convey  the  idea  to  those  who 
heard  him  that  plaintiff  was  guilty  of  the  crime  alleged  to  have 
been  committed  and  to  so  charge  him. 

2. :    Question  for  Jury.    It  was  alleged  in  the  petition,  with 

proper  innuendo,  that  defendant  asked  plaintiff  in  the  presence 
and  hearing  of  other  persons  if  he  stole  corn,  stating  that  his 
(defendant's)  corn  had  been  stolen,  whereupon  plaintiff  asked 
defendant  if  his  meaning  was  to  charge  him  with  the  crime  of 
stealing  the  corn,  when  defendant  answered,  "I  mean  just  what 
I  say,*'  and  plaintiff  again  inquired  if  defendant  meant  to  accuse 
him  of  stealing  the  corn,  when  defendant  answered,  "There  is 
very  strong  evidence  that  you  did."  Language  charging  one,  in 
the  presence  of  others,  with  stealing  corn  is  actionable  per  se  as 
matter  of  law.  As  to  whether,  by  the  language  used  (if  so  used), 
defendant  Intended  to  charge  plaintiff  with  the  crime  of  stealing 
corn  is  a  question  of  fact  to  be  decided  by  the  jury. 

3. :    Petition.     A  petition,  the  charging  part  of  which  is  set 

out  in  the  opinion.  Is  held  to  state  a  cause  of  action,  and  that 
a  general  demurrer  thereto  was  improperly  sustained. 

Appeal  from  the  district  court  for  Cuming  couniy: 
Guy  T.  Graves,  Judge.    Reversed. 

A.  R,  OlesoYij  for  appellant 

Hunker  &  Krake,  contra. 

Beese,  C.  J. 

This  is  an  action  for  slander,  instituted  in  the  district 
court  for  Cuming  county.  The  body  or  charging  part  of 
the  petition  is  as  follows : 

"(1)  Your  said  plaintiff  is  a  resident  and  inhabitant 
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of  the  county  of  Cuming,  in  the  state  of  Nebraska,  living 
near  Wisner,  in  said  county,  where  he  has  resided  for  a 
number  of  years  last  past ;  that  he  is  a  farmer  by  occupa- 
tion, but  is  not  the  owner  of  land  but  is  a  renter  of  land. 
"(2)  That  on  the  16th  day  of  December,  1908,  the  said 
defendant,  wickedly  intending  to  injure  the  plaintiff  in 
his  good  name  and  reputation,  accosted  the  said  plaintiff 
in  the  village  of  Wisner,  Nebraska,  in  the  presence  of 
divers  and  numerous  persons  and  in  their  hearing,  falsely 
and  maliciously  did  speak  and  publish  of  and  concerning 
the  said  plaintiff  false  and  defamatory  words  as  follows : 
^Say,  Nick  (meaning  this  plaintiff),  do  you  (meaning  this 
plaintiff)  steal  com?'    That  when  said  defendant  accosted 
your  said  plaintiff  in  that  manner,  your  said  plaintiff, 
considered  that  the  said  defendant  was  joking,  and  that 
he  thereupon  jokingly  replied  that,   *Yes,   I  steal  com 
every  day  if  I  can.'    That  the  defendant  thereupon  con- 
tinued and  your  said  plaintiff  then  observed  that  the  said 
defendant  was  angry  and  was  not  joking  nor  jesting  in 
the  manner  as  plaintiff  first  supposed;  that  said  defend- 
ant  thereupon   said,    ^Well,   we   had  some   corn   stolen' 
(meaning  thereby  that  he  and  his  brother  had  had  some 
of  their  corn  stolen) ;  that  your  said  plaintiff  replied,  say- 
ing, ^Well,  you  (meaning  defendant)   don't  mean  to  say 
that  I  stole  your  corn,  do  you?'    That  defendant  then  re- 
plied to  said  plaintiff,  saying,  'I  mean  just  what  I  say,' 
to  which  your  said  plaintiff  replied,  saying  to  said  defend- 
ant, ^Andrew  (meaning  defendant),  you  (meaning  defend- 
ant) don't  accuse  me  of  tliat,  do  you?'     That  thereupon 
the  said  defendant  replied,  saying,  ^There  is  very  strong 
evidence  that  you  (meaning  plaintiff)  did.'     That  all  of 
his  conversation  and  false  and  defamatory  charges  were 
made  by  said  defendant  of  and  concerning  plaintiff  in  a 
public  and  angry  and  insolent  manner  in  the  presence  and 
hearing  of  divers  persons  who  understood  the  same,  and 
that  by  the  words  aforesaid  the  said  defendant  then  and 
thereby  publicly  charged  the  said  plaintiff  with  stealing 
com  from  their  premises;  that  said  charge  was  wholly 
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false  and  unfounded  and  was  so  spoken  and  publislied  by 
the  said  defendant  to  the  great  and  lasting  injury  of  your 
said  plaintiff.'' 

To  this  petition  defendant  filed  a  general  demurrer, 
which  was  sustained  by  the  court,  and,  plaintiff  electing 
to  stand  upon  his  petition  as  filed,  the  action  was  dis- 
missed at  his  costs,  and  from  which  he  appeals,  contend- 
ing that  the  court  erred  in  holding  that  the  avennents  of 
the  petition  do  not  state  a  cause  of  action.  It  is  to  be  re- 
gretted that  the  law  of  the  case  has  not  been  as  well 
briefed  as  the  importance  of  the  question  would  seem  to 
demand,  not  a  single  authority  being  cited  by  the  appel- 
lee in  support  of  the  ruling  of  the  district  court.  Stripped 
of  all  verbiage  and  innuendo,  the  conversation  between 
the  parties  was  as  follows:  Defendant:  "Say,  Nick,  do 
you  steal  corn?"  Plaintiff:  "Yes,  I  steal  corn  every  day 
if  I  can."  Defendant:  "Well,  we  had  some  corn  stolen." 
Plaintiff:  "Well,  you  don't  mean  to  say  that  I  stole  your 
corn,  do  you?"  Defendant:  "I  mean  just  what  I  say." 
Plaintiff:  "Andrew,  you  don't  accuse  me  of  that,  do  you?" 
Defendant:  "There  is  very  strong  evidence  that  you  did." 

The  question  arises:  What  would  the  bystanders,  al- 
leged to  have  been  present  and  in  hearing,  understand 
from  the  language  used,  giving  it  its  common  and  ordi- 
nary meaning,  that  defendant  meant  by  the  words  uttered? 
Did  he  intend  in  this  way  to  charge  plaintiff  ^dth  the 
stealing  of  his  com?  If  he  did,  the  language  would  prob- 
ably be  actionable  per  se.  If  not,  if  the  language  was  not 
susceptible  of  that  meaning,  when  considered  as  above 
indicated,  it  would  not.  It  is  alleged  that  defendant 
stated  he  had  had  corn  stolen,  and  there  was  very  strong 
evidence  that  plaintiff  was  guilty  of  the  theft.  Was  this 
equivalent  to  a  direct  charge  that  plaintiff  was  the  guilty 
party?  The  rule  seems  to  be  that  it  must  appear:  "(1) 
That  some  act  was  imputed  by  the  defendant;  (2)  that 
such  act  is  of  a  criminal  or  indictable  nature;  and  (3) 
that  it  was  meant  to  be  imputed  to  the  plaintiff.  The  im- 
putation of  an  act  may  be  inferred,  although  the  terms  of 
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the  comtiiunication  be  indirect,  and  although  the  act  im- 
puted be,  in  legal  strictness,  impossible."  Starkie  (Folk- 
ard),  Slander  and  Libel  (4th  Eng.  ed.)  sec.  56.  In  the 
succeeding  section  the  author,  in  discussing  tlie  subject, 
"From  what  words  a  criminal  act  is  to  be  inferred,"  says : 
"Wherever  words  are  used  calculated  to  impress  upon 
the  minds  of  the  hearers  a  suspicion  of  the  plaintiflPB  hav- 
ing committed  a  criminal  act,  such  an  inference  may  and 
ought  to  be  drawn,  whatever  form  of  expression  may  liave 
been  adopted.  ♦  ♦  ♦  Where  the  terms  of  a  communica- 
tion are  indirect,  the  imputation  of  an  act  committed  may 
be  inferred  where  the  defendant  expresses  a  suspicion,  or 
opinion^  or  institutes  a  compaHson,  or  delivers  the  words 
as  matter  of  hearsay,  or  by  way  of  interrogation  or  an- 
sweVf  or  exclamation,  or  uses  disjunctive  or  adjective 
words,  or  speaks  ironically,  orj  in  genial,  where  the 
statement  virtually  includes  or  assumes  the  commission 
of  the  principal  act,  or  a  strong  suspicion  of  it."  (The 
italics  are  the  author's.)  And  in  all  such  cases  the  ques- 
tion wlietlier  the  words  were  used  maliciously  and  with 
intent  to  defame  is  for  the  determination  of  the  jury. 

In  25  Cyc.  294,  it  is  said  in  the  text :  "As  a  general  rule 
to  charge  one  orally  with  the  crime  of  larceny  is  action- 
able per  se.  In  order  to  be  actionable  per  se,  however,  it 
is  not  necessary  that  the  words  spoken  should  by  them- 
selves constitute  a  technical  charge  of  crime  or  that  there 
should  be  a  directly  aflftrmative  charge;  it  is  sufficient  if 
the  words  would  naturally  and  presumably  be  understood 
by  the  hearers  as  charging  the  crime  of  larceny" — citing 
a  number  of  cases.  By  the  same  authority,  on  page  542, 
it  is  said :  "It  is  the  province  of  the  court  to  determine 
what  constitutes  libel  or  slander  abstractly.  Hence,  if 
the  language  is  plain  and  unambiguous,  it  is  a  question  of 
law  whetlier  or  not  it  is  libelous  or  slanderous.  But  if 
the  language  is  ambiguous  and  susceptible  of  two  mean- 
ings, one  defamatory  and  the  other  not,  it  is  for  the  jury 
to  decide  in  what  sense  it  was  used.  However,  it  is  for 
tlie  court  to  determine  whether  or  not  the  language  on  its 
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face  is  capable  of  a  double  meanitg  and  should  be  sub- 
mitted to  the  jury  for  construction.  It  is  the  duty  of  the 
court  to  say  whether  a  publication  is  capable  of  the  mean- 
ing ascribed  to  it  by  the  innuendo.  But  when  the  court 
is  satisfied  of  that,  it  must  be  left  to  the  jury  to  say 
w^hether  the  publication  has  the  meaning  so  ascribed  to 
it" — citing  cases. 

There  can  be  no  question  but  that  "defendant  stated 
that  his  corn  had  been  stolen;  in  short,  that  a  crime  had 
been  committed.  This,  the  court  must  hold,  would  be 
slanderous,  if  the  defendant  intended  to  charge  that  plain- 
tiff was  the  guilty  party  and  so  intended  for  the  bystand- 
ers to  understand.  As  to  whether  he  did  so  intend,  the 
charge  not  being  made  in  direct  terms,  is  a  question  of 
fact  for  the  decision  of  the  jury.  Townshend,  Slander  and 
Libel  (4th  ed.)  sec.  281.  See,  also,  Alcorn  v.  Bass,  17 
Ind.  App.  500.  It  is  not  deemed  necessary  to  multiply 
<*itations  upon  this  part  of  the  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Kbversbd. 


Carrie  E.  Bayard,  appellant,  v.  City  op  Franklin, 

appellee. 

Filed  Junk  10,  1910.    No.  16,586. 

1.  Municipal    CorporationB:     Presentation    of    Claims.      The    word 

"claims"  in  section  80,  art.  I,  ch.  14,  Comp.  St.  1909,  relating  to 
cities  and  villages,  applies  alone  to  those  arising  upon  contract, 
and  not  upon  tort,  as  for  a  personal  injury  caused  by  the  negli- 
gence of  the  city.  Butterfield  v.  City  of  Beaver  City,  84  Neb.  417, 
and  'Nance  i>.  Falls  City,  16  Neb.  85,  followed  and  approved. 

2.  :   .    Said  section  80,  art.  I,  ch.  14,  Comp.  St.  1909,  is  in 

force,  and  was  not  modified  or  repealed  by  chapters  15  and  16, 
laws  1885. 

3.  Judgment  for  costs,  rendered  against  plaintiff,  who  was  successful 

in  her  suit  against  the  city,  reversed  and  costs  ordered  to  be 
taxed  to  the  city. 
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Appeal  from  the  district  court  for  Franklin  county: 
Ed  L.  Abams,  Judge.    Reversed  with  directions. 

W.  JBT.  Miller  and  George  A.  Adams,  for  appellant. 

H,  W.  Shorty  contra. 

Beese,  O.  J. 

This  case  is  here  tlie  second  time.  Plaintiff  recovered 
a  judgment  against  defendant  for  personal  injui'ies,  and, 
the  cause  having  been  appealed  to  this  court,  the  judg- 
ment was  affirmed.  84  Neb.  150.  Upon  the  cause  being 
remanded  to  the  district  court,  for  the  purpose  of  enforc- 
ing the  judgment,  defendant  filed  its  motion  to  tax  the 
costs  made  in  the  district  court  to  plaintiff,  stating  as  the 
grounds  thereof  that  the  claim  for  damages  was  never 
filed  or  presented  to  the  city  council  of  defendant  prior  to 
the  commencement  of  the  action  in  the  district  court. 
The  motion  was  sustained,  and  the  costs  taxed  to  plaintiff. 
From  the  order  retaxing  the  costs  plaintiff  appeals. 

It  will  be  seen  from  this  statement  that  the  only  ques- 
tion presented  is  as  to  whether,  as  a  prerequisite  to  the 
commencement  of  the  suit,  plaintiff's  claim  for  damages 
should  have  been  presented  to  the  city  council  of  defend- 
ant for  allowance,  or,  failing  to  do  so,  be  subject  to  the 
payment  of  all  the  costs  in  the  district  court  without 
reference  to  whether  she  was  successful  or  not.  It  is  con- 
ceded that  plaintiff's  claim  was  riot  so  filed.  Ordinarily 
we  should  be  content  by  referring  to  the  case  of  Biittcr- 
field  V.  City  of  Beaver  City,  84  Neb.  417,  and  our  decisions 
citM  therein,  where  it  was  held  that  such  filing  and  pres- 
entation were  not  necessary  to  the  recovery  of  costs.  But 
it  is  contended  by  defendant  that  that  case  and  those  cited 
therein  should  not  be  followed,  but  that  the  decision  in 
City  of  Crete  v.  Ghilds,  11  Neb.  252,  should  be  adhered  to. 
This  contention  is  based  on  chapters  15  and  16,  laws 
1885,  by  which  it  is  claimed  that  cities  of  more  than  1,000 
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and  less  than  25,000  inhabitants  are  by  chapter  16  brought 
under  the  provisions  of  chapter  15,  which  is  for  the  gov- 
ernment of  cities  having  more  than  10,000  inhal)itants, 
and  that  section  34  of  the  last  named  act,  which  provides 
that  claims  against  the  city  for  personal  injuries  must  be 
presented  to  the  city  council  for  allowance  before  suit,  or, 
in  case  of  failure,  no  costs  can  be  allowed.  We  have 
sought  to  follow  the  changes  in  the  acts  of  the  legislature 
governing  cities  and  villages,  but,  for  want  of  uniform 
references  to  statutes  amended,  changed  or  repealed,  it 
has  been  impossible  to  do  so  to  our  satisfaction  in  the 
limited  time  at  our  command.  The  classification  of  cities 
has  been  the  subject  of  continual  changes  since  1885,  and 
it  could  serve  no  good  purpose,  had  we  the  time,  to  follow 
up  and  specify  the  changes  made.  Chapter  15,  laws  1885, 
is  an  amendment  of  the  law  providing  for  the  government 
of  cities  of  the  second  class  having  more  than  10,000  in- 
habitants. In  1889  a  new  act  was  passed  (laws  1889,  ch. 
15)  providing  for  the  government  of  cities  having  a  popu- 
lation of  less  than  25,000  and  more  than  8,000  inhabit- 
ants, which  was  to  all  intents  and  purposes  a  substitute 
for  the  act  of  which  chapter  15,  laws  1885,  is  an  amend- 
ment, and  in  which  the  section  providing  for  the  allow- 
ance of  unliquidated  claims  against  cities  was  again 
amended,  but  practically  unchanged  in  so  far  as  the  re- 
quirement for  filing  of  the  claim  with  the  council  was 
concerned.  The  section  was  again  amended  in  1895  (laws 
1895,  ch.  13),  but  the  portion  under  consideration  was 
not  changed  in  any  important  feature  as  to  claims.  In 
1901  the  section,  practically  unchanged,  was  carried  into 
chapter  18,  laws  1901,  which  was  declai-ed  to  be  for  the 
government  of  cities  having  more  than  5,000  and  less  than 
25,000  inhabitants.  Similar  action  was  taken  in  1903 
(laws  1903,  ch.  19)  with  like  results.  This  legislation 
seems  to  have  effe<!tually  removed  the  section  from  its  ap- 
plication to  cities  of  the  class  to  which  defendant  belongs. 
In  1879  a  complete  and  independent  act  was  passed  pro- 
dding **fop  the  organization,  government,  and  powers  of 


60  NEBEASKA  REPOETS.  [Vol,  87 


Glantz  Y.  Chicago,  B.  ft  Q.  ft.  Co. 


cities  and  villages"  (laws  1879,  p.  191,  sees.  1-118),  in 
which  the  section  under  consideration  and  which  forms 
the  basis  of  the  decision  in  Butterfield  v.  City  of  Beaver 
Gityy  supra^  occurs.  That  act  was  originally  limited  to 
cities,  towns  and  villages  having  more  than  1,500  and  less 
than  15,000,  but  the  compiler  of  the  statutes  has  substi- 
tuted section  1,  ch.  16,  laws  1885,  for  section  1  of  the  act 
of  1879,  which  is  article  I,  ch.  14  of  the  present  Compiled 
Statutes;  and  this  was  correctly  done,  as  the  act  of  1885 
specifically  refers  to  and  amends  that  section.  By  that 
amendment  the  number,  of  population  was  changed  to 
"more  than  l',000  and  less  than  25,000,"  and  which  classi- 
fication includes  cities  of  the  class  to  which  defendant 
belongs.  We  are  not  aware  of  any  amendment  or  repeal 
of  the  act,  or  section  80  thereof,  construed  in  Butterfield 
V.  City  of  Beaver  City,  supra,  and  the  decisions  therein 
cited,  and  tliose  decisions  will  be  followed  in  this  case. 
We  conclude,  therefore,  that  defendant  is  liable  for  the 
costs  in  this  case,  and  that  the  district  court  erred  in  tax- 
ing them  to  plaintiff. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  vacate 
its  order  taxing  the  costs  to  plaintiff,  and  restore  the  orig- 
inal judgment  taxing  them  to  defendant. 

BSVBRSED. 


Hbnbt  Glantz,  Administeatob,  APPBOJiBB,  v.  Chicago, 

BUBUNGTON    &    QUINOY    EAILWAY    COMPANY,    APPHL 

LANT. 

Piled  June  10,  1910.    No.  16,00L 

1.  ICaster  and  Servant:  Assumption  of  Risks:  Burden  of  Pboof.  A 
servant  assumes  the  ordinary  risks  arising  from  the  manner  of 
conducting  the  master's  business,  In  which  he  is  to  take  part, 
and  from  the  appliances  used  therefor,  when  such  risks  are 
known  to  him,  or  are  apparent  and  obvious  to  persons  of  his 
experience  and  understanding,  if  he  voluntarily  enters  into  the 
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emplojinent,  or  continues  in  It  without  complaint  or  objections 
to  the  hazards;  the  presumption  in  such  case  is  that  such  risks 
have  been  assumed  by  him,  and  In  order  to  recover  for  injuries 
caused  thereby  the  burden  is  upon  the  plaintiff  to  establish  an 
exception  to  the  rule.  Unless  he  has  done  so,  it  Is  error  to  in- 
struct the  jury  that  "the  burden  Is  on  the  defendant  to  show 
that  the  plaintiff  has  assumed  the  risk  of  the  accident  com- 
plained of." 

:    :    INSTBUCTIONB.    In  an  action  by  the  administrator 


of  the  estate  of  one  who  was  struck  and  killed  by  a  passing 
switch  engine  while  employed  and  working  as  a  section  hand  or 
trackman,  who  it  appears  knew  the  dangers  and  assumed  the 
risks  of  such  employment,  it  is  error  to  instruct  the  jury  that 
"It  is  the  duty  of  the  master  to  exercise  reasonable  care  to  pro- 
vide a  safe  place  for  the  servant  to  work." 


Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Fbost,  Judge.    Reversed, 

James  E.  Kelhy  and  Byron  Clark,  for  appellant. 
Wilmer  B,  Co^nstock,  contra. 

Barnes,  J. 

Action  for  damages  for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  the  wrongful  act  of  the 
defendant.  Plaintiff  had  the  verdict  and  judgment,  and 
the  defendant  has  appealed. 

It  appears  that  the  plaintiff's  intestate,  Philip  Feuer- 
stein,  was,  on  the  22d  day  of  Dec(Muber,  190f>,  and  thereto- 
fore had  been,  employed  by  the  defendant  as  a  sectionman, 
and  was  working  on  that  section  of  the  defenditnt's  rail- 
road track  extending  from  Lincoln  to  Havelock;  that 
while  repairing  one  of  defendant's  switch  tracks,  at  or 
near  Havelock,  on  that  day,  he  was  run  over  and  kflled 
by  one  of  defendant's  switch  engines. 

The  plaintiff,  as  grounds  for  a  recovery,  alleged,  in  sub- 
stance, that  the  switch  engine  which  ran  over  Feuersteiii 
was  improperly  and  negligently  constructed,  in  that  it 
was  equipped  with  a  high  square  tank  Avliich  obstructed 
the  view  of  the  engineer  and  fireman  so  that  they  were 
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unable  to  see  the  deceased  and  warn  him  of  his  danger; 
that  it  was  the  custom  of  the  defendant  in  the  Havelock 
yards  to  have  a  switchman  stationed  on  the  footboard  of 
its  switch  engines  in  order  to  warn  persons  on  its  tracks 
of  its  approach,  and  that  at  the  time  of  the  accident  this 
custom  was  not  observed;  that  the  escaping  steam  from 
a  passing  freight  train  rendered  it  impossible  for  the  de- 
ceased to  hear  or  see  the  approaching  engine  which  ran 
him  down,  or  to  hear  the  ringing  of  the  bell  thereof,  if  it 
was  ringing.  The  defendant  denied  the  allegations  of  neg- 
ligence, alleged  assumption  of  risk,  and  pleaded  the  con- 
tributory negligence  of  the  deceased  as  a  defense  to  the 
action.    The  reply  was  a  general  denial. 

To  maintain  the  action  on  his  part,  i>hiintiflf  called  as 
a  witness  one  Henry  Seder,  who  was  working  with  the 
deceased  at  the  time  he  was  killed,  and  who  testified,  in 
substance,  that  they  were  working  at  a  switch  near  Have- 
lock; that  a  freight  train  came  along  on  the  main  line 
about  40  feet  from  them;  that  at  that  time  a  switch  engine 
was  backing  toward,  the  switch  on  which  they  were  at 
work;  that  steam  escaped  from  the  freight  engine  and 
made  a  noise — a  loud  noise;  that  then  the  switch  engine 
backed  up  and  ran  over  Feuerstein,  who  was  standing 
with  one  foot  inside  and  the  other  foot  outside  of  the  rail; 
that  F(Mierstein  was  using  a  pick,  and  was  on  the  north 
side,  while  he  waK  on  the  south  side;  that  he  got  off  the 
track  when  he  heard  the  switch  engine  bell,  and  that  he 
was  watching  the  engine;  that  when  he  got  off  the  track  he 
called  to  Feuerstein  once  before  he  was  struck  by  the 
engine.    AVlien  called  later  by  the  defendant  the  witness 
further  t(»stified  that  he  heard  the  bell  ringing  and  got 
off  from  the  track;  that  he  called  to  Feuerstein,  and  said, ' 
"Look  out";  that  at  that  time  the  section  foreman  was 
absent,  having  been  gone  about  15  or  20  minutes;  that 
when  he  went  away  he  warned  them  both  to  look  out  for 
the  switch  engine;  that  the  engine,  while  switching,  had 
passed  them  about  20  times  during  that  day;  that  they 
were  always  warned  by  the  foreman  to  look  out  for  switch 
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the  evidence  that  some  of  defendant's  tracks  were  con- 
structed throuj?!!  its  shops  at  that  place;  that  when  pass- 
ing througli  them  a  guard  is  stationed  on  the  footboard 
to  warn  the  shopmen  to  keep  off  from  the  tracks,  but  no 
such  lookout  is  or  ever  has  been  stationed  on  the  foot- 
boards of  engines  while  switching  in  defendant's  yards, 
and  it  is  the  duty  of  the  sectionmen  or  trackmen  to  them- 
selves look  out  for  approaching  eiigines  and  trains,  this 
being  one  of  tlie  ordinary  hazards  arising  from  the  nature 
of  their  employment,  and  thus  provide  for  their  own 
safety,  and  the  deceased  was  fully  aware  of  that  fact. 

Defendant  contends  that  the  eighth  paragraph  of  the 
court's  instructions  is  erroneous.  Therein  the  jury  were 
told,  among  other  things,  that  "the  burden  is  also  upon 
the  defendant  to  show  that  the  plaintiff  assumed  the  risk 
of  the  accident  which  resulted  in  his  death."  This  is  one 
of  the  princii)al  circrs  complained  of.  In  support  of  this 
contention  defendant  has  called  our  attention  to  tlie  case  of 
Mahn  r.  ThvUu,  47  Neb.  686,  wliere  it  is  said:  "A  servant 
assumes  risks  arising  from  defective  appliances  used  or 
t^  be  used  bv  liim,  or  from  the  manner  in  which  the  busi- 
ness  in  which  lie  is  to  take  part  is  conducted,  when  such 
risks  are  known  to  him,  or  apparent  and  obvious  to  per- 
sons of  his  experience  and  understanding,  if  he  volun- 
tarily enters  into  the  employment,  or  continues  in  it  with- 
out complaint  or  objection  as  to  the  hazards.  ♦  ♦  ♦ 
The  presumptiim  is  tliat  such  risk  has  been  assumed  by 
the  servant,  and,  in  order  to  recover,  the  burden  is  upon 
the  plaintiff  to  establish  one  of  the  exceptions  to  the  rule." 
This  case  was  foUowed  and  approved  in  Evatus  Laundry 
Go,  V,  Crawford,  67  Neb.  153.  See,  also,  Chicago,  B.  & 
Q,  R.  Co.  r.  Curtis,  51  Neb.  442,  and  Missouri  P.  R,  Go. 
V.  Baj'fer,  42  Neb.  793. 

It  is  the  universiil  rule  that  in  operating  railroads  em- 
ployees in  that  business  assume  the  risks  which  are  pe- 
culiar thereto,  and  sectionmen  or  trackmen  must  neces- 
sarily assume  the  liazards  incident  to  switching  cars  and 
the  movement  <»f  passing  engines  and  trains.    Little  Rock 
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do  M.  R.  Co.  V.  Barry y  84  Fed.  944.  We  have  not  over- 
looked the  cafie  of  Grimm  v.  Oviaha  Electric  L.  d  P.  Co., 
79  Neb.  387,  where  in  general  terms  a  contrary  rule  is 
stated.  But  in  that  case  the  servant  was  sent  to  perform 
an  extra  hazardous  duty,  without  any  warninji;  as  to  the 
then  unusually  dangerous  condition  of  defendant's  wires, 
and  of  which  >he  had  no  knowledge.  Therefore,  that  de- 
cision is  clearly  right,  because  that  case  was  witliin  the 
exception  to  the  general  rul6  so  often  announced  by  our 
former  decisions.  We  are  therefore  of  opinion  that  tiie 
district  court,  in  view  of  the  testimony  in  this  ease,  which 
fails  to  bring  it  within  any  of  the  exceptions  to  the  gen- 
eral rule,  erred  in  giving  the  instruction  comi)lained  of. 

Complaint  is  also  made  of  the  tenth  paragi'aph  of  the 
instructions  in  which  the  jury  were  told  that  it  is  the 
duty  of  the  master  to  exercise  reasonable  care  to  provide 
a  safe  place  for  the  servant  to  work.  It  is  contended  that 
by  this  instruction  the  jury  must  have  been  led  to  believe 
that  there  was  some  evidence  in  the  case  that  the  place 
where  Feuerstein  was  required  to  work- was  unusually 
dangerous  and  unsafe,  and  that  by  reason  tliereof  he  lost 
his  life.  Defendant  insists  that  this  instruction  should 
not  have  been  given  because  the  question  of  safe  place  was 
not  involved  in  this  action.  It  is  a  matter  of  common 
knowledge  that  a  railroad  track  is  a  place  of  danger,  and 
sectionnien  or  trackmen  must  be  aware  of  that  fact;  that 
it  is  impracticable  and  impossible  for  a  railroad  company 
to  keep  a  constant  watch  or  lookout  for  the  protection  of 
sectionmen  while  engaged  in  construction  or  repair  work 
upon  its  tracks;  that  therefore  they  are  re(]uired  to  exer- 
cise their  faculties  of  sight  and  hearing  and  thus  avoid 
injuries  from  passing  engines  and  trains.  In  this  ca^e,  it 
appears,  as  above  stated,  that  the  deceased  was  familiar 
with  the  work;  that  he  Avas  acquainted  with  the  yards, 
tracks  and  switches  of  the  defendant  company;  that  lu^ 
knew  of  the  construction  of  its  switch  engine,  and  there- 
fore must  have  been  fully  aware  of  the  daiiucrs  incident 
to  his  employment.  With  this  knowledge  he  sought  and 
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obtained  work  from  the  defendant  company,  and  remained 
in  its  service  without  complaint  until  he  was  killed.  In 
view  of  these  facts,  we  are  of  opinion  that  the  court  should 
not  have  included  the  question  of  safe  place  in  its  in- 
structions to  the  jury.  . 

It  is  also  contended,  among  other  things,  that  the  evi- 
dence is  insufficient  to  sustain  tlie  verdict.  Upon  this 
question  we  express  no  opinion,  for  it  is  possible  that  the 
case  may  be  tried  again,  and  that  the  evidence  ujwn  such 
trial  may  not  be  the  same  as  that  contained  in  the  record 
now  before  us. 

For  tlie  foregoing  reasons,  we  are  of  opinion  that  the 
errors  above  mentioned  entitle  the  defendant  to  a  new 
trial,  and  the  judgment  of  the  district  court  is  therefore 
reversed  and  the  cause  is  remanded  for  further  proceed- 
ings. 

Reversed. 

Fawceit,  J.,  not  sitting. 

Letton,  J.,  concurring  in  conclusion. 

I  concur  in  the  reversal  of  this  case,  but  not  for  the  rea- 
sons stated  in  the  foregoing  opinion.  I  think  the  proper 
rule  as  to  pleading  in  case  of  assumption  of  risk  is  laid 
down  in  the  syllabus  in  Evans  Lanndnj  Go.  v.  Crawford, 
67  Neb.  153,  as  follows:  "It  is  not  required  that  the  mas- 
ter who  is  sued  by  a  servant  for  an  injury  received  while 
engaged  in  the  line  of  his  employment  shall  plead  in  his 
answer  that  the  servant  assumed  the  usual  and  ordinary 
risks  and  hazards  incident  to  the  service,  in  order  to  be 
entitled  to  an  instruction  to  the  jury  as  to  the  rule  of  law 
regarding  such  assumed  risks.  Where  tlie  assumption  of 
a  risk  not  usually  and  ordinarily  incident  to  the  employ- 
ment is  relied  on  as  a  defense  in  an  action  against  the 
master  for  negligence,  such  assumption  of  risk  must  be 
specially  pleaded." 

I  am  also  of  opinion  that,  while  the  instructions  are 
more  extended  than  necessary  under  the  simple  issues 
presented  in  this  case,  yet  there  is  nothing  seriously  preju- 
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dicial  to  defendant  therein  when  the  whole  cliarge  is  con- 
sidered. Tlie  judgment  should  be  reverKsed  for  the  reasons 
that  the  evidence  fails  to  sustain  the  verdict,  and  that  if 
the  jury  had  obeyed  the  instructions  of  the  court  it  must 
liave  found  for  the  defendant.  The  court  instructed  the 
jury  that  ^^if  tlie  defendant  company  was  operating  its 
switch  engine  at  that  time,  with  tlie  ordinary  and  usual 
tender  such  as  Philip  Feuerstein  had  been  accustomed  to 
^see  it  operate  when  engaged  in  his  work,  or  if  the  defend- 
ant company  was  maintaining  the  kiud  of  a  lookout  such 
as  said  Feuerstein  had  been  accustomed  to  see  it  main- 
tain, then  said  Feuerstein  assumed  the  risks  incident 
thereto."  The  evidence  shows  without  dispute  that  the 
deceased  had  worked  in  the  Havelock  yards  for  two  or 
three  months  before  he  was  killed;  that  this  particular* 
engine  was  the  Only  switch  engine  used  in  these  yards; 
that  it  had  been  running  there  for  two  months  or  more 
l>efore  the  day  of  the  accident,  and  that  on  that  day  it  had 
been  running  backward  and  forward  on  these  tracks 
about  15  or  20  times.  It  is  also  clearly  proved  that  it  was 
not  the  ciistoia  to  keep  men  upon  tlie  running  boards  of 
the  engine,  except  when  entering  the  shops  in  which  tracks 
were  laid  and  many  men  emjjloyed.  The  defendant  "was 
operating  its  switch  engine,  at  that  time,  with  the  ordi- 
nary and  usual  tender  such  as  Philip  Feuerstein  had 
been  accustomed  to  see  it  operate  when  engaged  in  his 
work,"  and  was  also  "maintaining  the  kind  of  a  lookout 
such  as  said  Feuerstein  had  been  accustomed  to  see  it 
maintain."  There  being  no  evidence  to  the  contrary  upon 
these  propositions,  and  the  deceased  having  assumed  the 
ordinary  risks  of  his  employment,  the  verdict  is  not  sup- 
ported by  the  evidence  and  is  contrary  to  the  instructions 
of  the  court. 

For  these  reasons,  the  judgment  of  the  district  court 
should  be  reversed. 

Reese,  O.  J.,  dissenting. 

I  think  the  foregoing  opinion  may  be  fairly  construed 
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to  mean  that,  by  reason  of  the  fact  that  defendant  made 
common  use  of  the  square  tank  engine  for  switching  pur- 
poses, it  thereby  escapes  liability  for  injuries  to  its  em- 
ployees by  reason  of  the  more  dangerous  character  of  the 
engine.  If  I  am  correct  in  this  conclusion  I  cannot  agree 
to  the  doctrine  announced.  It  is  the  duty  of  an  employer 
to  provide  for  his  servants  such  ai>pliances  and  to  make 
use  of  such  machinery  as  will  tend  to  reduce  the  dangers 
of  the  employment  as  much  as  can  be  reasonably  done.^ 
If  a  square  tank  is  more  dangerous  in  a  switch  or  track 
yard  than  the  engine  with  a  K^)ping  tank,  it  is  the  duty 
to  use  that  which  creates  the  least  danger,  if  accessible. 
It  is  unimjwrtant  as  to  how  much,  or  how  generally,  the 
more  dangerous  appliance  is  used.  It  ought  not  to  be 
used  at  all.  Human  life  is  too  sacred  to  be  weighed  in  the 
balance  with  tlie  matter  of  the  employer's  convenience  or 
economy.  The  common  knowledge  of  mankind  is  that  the 
square  tank  engine  is  a  more  dangerous  implement,  run- 
ning back  and  forth  in  the  switching  yards,  than  the  slop- 
ing tank.  As  to  whether  the  quality  of  the  tank  used  in 
this  case  served  to  increase  the  danger  or  contributed  to 
the  death  of  the  deceased  is  a  question  for  the  jury,  under 
proper  instructions,  to  whom  these  questions  should  be 
submitted. 

It  may  be  true  that  the  construction  of  a  footboard 
upon  the  rear  of  an  engine  tank  was  not  intended  in  the 
first  instance  as  a  place  of  lookout  from  which  to  warn 
people  who  are  in  danger  of  being  killed  or  injured  by  the 
engines,  yet  our  common  knowledge,  experience  and  ob- 
servation tell  us  that  that  footboard  affords  a  most  ex- 
cellent point  of  observation  from  which  to  warn  people 
of  their  danger,  and,  in  switching  yards  especially,  where 
employees  are  continually  moving  about,  the  safety  of 
persons  could  be  greatly  enhanced  by  placing  an  employee 
upon  such  advantageous  point.  This  is  especially  true 
when  a  square  tank  which  cuts  off  the  view  of  the  engineer 
and  fireman  is  used.  Questions  of  this  kind  should  be  left 
to  the  jury. 
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Sedgwigk,  J.J  dissenting. 

1.  It  appears  from  the  majority  opinion  that  the  judg- 
ment of  the  district  court  is  reversed  because  of  the  giving 
of  two  instructions  which  are  deemed  erroneous.  In  one 
of  the  instructions  given  the  court  used  the  following  lan- 
guage :  "The  burden  is  also  upon  the  defendant  to  show 
that  the  plaintiff  assumed  the  risk  of  the  accident  which 
resulted  in  his  death."  This  is  held  to  be  erroneous  upon 
the  authority  of  Malm  v.  Thelm,  47  Neb.  686,  from  which 
case  the  following  language  is  quoted  in  the  majority  opin- 
ion: "The  presumption  is  that  such  risk  has  been  as- 
sumed by  the  servant,  and,  in  order  to  recover,  the  burden 
is  upon  the  plaintiff  to  establish  one  of  the  exceptions  to 
the  rule."  I  do  not  think  that  this  language  is  applicable 
to  the  case  at  bar.  In  Malm  t?,  Thelin,  there  was  evidence 
tending  to  show  that  defective  machinery  was  used  under 
a  promise  by  the  master  to  remove  the  defect,  and  it  was 
held  that  such  evidence  was  inadmissible  "where  such 
promise  had  not  been  pleaded."  The  holding  is  that,  when 
some  special  fact  is  relied  upon  as  avoiding  the  general 
rule  of  assumption  of '  risk,  such  special  fact  must  be 
pleaded  and  proved  by  the  plaintiff.  If  plaintiff  relies 
upon  the  fact  that  the  machinery  was  dangerous  by  rea- 
son of  defects  therein,  and  cannot  deny  that  he  knew  of 
the  defective  condition  of  the  machinery,  and  voluntarily 
continued  to  use  it  with  full  knowledge  of  the  danger  con- 
nected therewith,  he  may  still  deny  that  he  assumed  the 
risk  if  the  master  induced  him  to  continue  such  use  by 
promising  to  remove  the  defect,  but  the  burden  is  upon 
the  plaintiff  to  prove  such  promise  upon  the  part  of  the 
master,  and  no  such  proof  is  competent  unless  that  issue 
is  tendered  by  plaintiff  in  his  pleadings.  This  is  the 
technical  rule  advanced  in  Malm  v.  Thelin.  No  such  con- 
dition as  this  arises  in  the  case  at  bar.  The  answer  al- 
leged that  "the  risk  and  danger  in  moving  of  engines  and 
trains  on  the  tracks  on  which  he  was  to  work  was  a  risk 
and  danger  assumed  by  him  in  such  work,"  and  tlie  reply 
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was  a  general  denial.  There  was  no  plea  in  the  reply  to 
avoid  the  assumption  of  risk  on  the  purt  of  the  plaintiff. 
He  simply  denied  that  the  risks  were  of  such  a  nature  and 
the  circumstances  were  of  such  a  character  as  to  require 
him  to  assume  the  risk,  and  upon  this  issue,  that  is,  the 
issue  as  to  whether  the  plaintiff  did  in  fact  assume  the 
risk,  the  burden  of  proof  is  upon  the  party  alleging  it, 
which  in  this  case  was  the  defendant.  Grimm  v.  Omaha 
Electric  L.  &  P.  Go,,  79  Neb.  395,  and  cases  cited. 

Under  the  authority  of  Malm  v.  Thelin  no  evidence  as 
to  assumption  of  risk  was  competent  in  this  case  except 
upon  the  general  issue  as  to  whether  or  not  the  plaintiff 
did  assume  all  the  risks  to  which  he  was  subjected.  There 
was  no  evidence  offered  of  any  special  promise  on  the  part 
of  the  defendant,  or  of  any  special  circumstances  that 
would  change  or  affect  the  general  rule  that  the  assump- 
tion of  risk  is  an  affirmative  matter  to  be  presented  and 
proved  by  the  defendant,  and  the  instruction  of  the  court 
properly  stated  the  issue  as  it  was  presented.  The  whole 
charge  to  the  jury  must  be  construed  together;  and  the 
court  correctly  instructed  the  jury  on  the  assumption  of 
risk  in  other  instructions.  Instruction  No.  11  is  as  fol- 
lows: "By  acceptance  of  an  employment,  a  servant  as- 
sumes all  risks  of  injury  caused  (a)  by  the  negligence  of 
a  comi)etent  fellow  servant;  (b)  by  the  dangers  incidental 
to  the  business;  (c)  by  the  dangers  arising  from  the  ex- 
isting conditions  of  the  premises,  machinery,  etc.,  wliich 
are  known  or  ought  to  be  known  to  the  servant  at  the  time, 
therefore  no  duty  is  imposed  upon  the  master  to  ]>r()tect 
a  servant  against  these  risks,  and  he  cons<H]uently  cannot 
be  guilty  of  negligence  in  connection  therewitli.  The  risk 
that  a" master  will  himself  be  negligent  is  not  assumed  by 
the  servant,  and  where  the  master  owes  any  duty  to  the 
servant,  he  cannot  escape  liability  by  (lelc\oating  its  per- 
formance to  an  agent.  A  servant  by  accepting  the  (em- 
ployment impliedly  agrees  to  assume  all  risks  of  injury 
arising  from  an  existing  condition  of  affairs,  liow(*ver 
dangerous  that  condition  may  be,  provided  that   (a)   he 
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stated.  If  these  instructions  were  erroneous  it  was  be- 
cause of  the  condition  of  the  evidence  that  was  before  the 
jury,  and  the  holding  of  the  majority  opinion  is  in  effect 
that  the  evidence  was  such  that  the  court  should  have  told 
the  jury  that  tlie  plaintiff  assumed  all  of  the  risks  of  the 
employment  in  which  he  Was  engaged.  It  seisms  to  me 
tliat  the  court  should  either  have  instructed  the  jury  to 
find  a  verdict  for  the  defendant  or  else  should  liave  given 
the  instructions  substantially  as  they  were  given.  In 
other  words,  I  think  that  the  case  was  carefully  and 
properly  tried,  and  tliat  there  is  no  escape  for  the  defend- 
ant unless  it  is  lield  that  the  evidence  was  not  sufficient  to 
support  the  verdict. 


Barbara  Kuhlman,  appellee,  v.  William  J.  Lemp 
Brewing  Company,  appellant. 

Filed  June  10,  1910.    No.  16,069. 

1.  Landlord  and  Tenant:  Holding  Over  the  Term.  Where  a  tenant 
under  a  written  lease  for  one  year,  with  the  option  of  again 
leasing  the  premises  tor  one  or  more  years,  holds  over  without 
exercising  his  option,  his  landlord  may,  if  he  so  elects,  consider 
him  his  tenant  for  another  year,  and  thus  render  him  liable  for 
the  payment  of  rent  for  that  period  at  the  rental  fixed  by  the 
terms  of  the  lease. 

2. :    :    Termination  of  Tenanot.    Where,  in  such  a  case, 

and  while  holding  over,  the  tenant  claims  the  right  to  terminate 
fl  StsjL^^  tenancy  at  any  time,  under  conditions  expressed  in  the  l.ease, 
-^  .,,  ^^r-^ge  and  prove  the  existence  of  the  conditions  and  his 
"^  o^  '^^Mll^^jgwith,  in  order  to  escape  the  legal  consequences  of 
that  &,  VSig  overate  term. 

the 

serv/^^'-^i^    from    tlio    district    court    for    Otoe    connty : 

for^vEY  D.  Travis,  Judge.    Affirmed, 

fS.  C.  Brome  and  Clinton  Brome,  for  appellant. 

D.  W.  lAringston  and  George  U.  Heinke^  contra^ 
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Barnes,  J. 

Action  in  the  district  court  for  Otoe  county  to  recover 
rent  alloi^ed  to  be  due  for  the  use  of  certain  premises  sit- 
uated in  the  city  of  Auburn  in  said  county.  The  plaintiff 
liad  the  verdict  and  judgment,  and  the  defendant  has  ap- 
pealed. 

It  appears  that  there  was  a  written  lease  between  the 
parties  by  which  the  defendant  rented  from  the  plaintifiE 
the  premises  in  question  from  the  1st  day  of  May,  19D6,  to 
the  1st  day  of  May,  1907,  at  $50  a  month,  playable  monthly 
in  advance.  The  lease  in  question  also  contained  the  fol- 
lowing provision :  "It  is  further  hereby  expressly  agreed 
by  and  between  the  parties  hereto  that  the  said  William 
J.  Lemp  Brewing  Company  is  to  have  the  option  of  leas- 
ing said  premises  upon  the  same  terms  as  embodied  in 
this  lease  after  the  expiration  of  the  term  herein  granted 
for  the  further  period  of  three  years,  making  a  total  term 
of  four  years,  provided,  liowever,  that  in  case  the  city  of 
Auburn  shall  prohibit  the  sale  of  intoxicating  liquors 
within  its  borders,  or  pass  obnoxious  laws  or  ordinances 
forcing  the  keei)ers  of  saloons  for  the  sale  of  intoxicating 
liquors  to  close  their  places  of  business,  or  render  such 
business  so  unprofitable  aB  to  compel  them  to  quit  busi- 
ness, then  the  said  William  J,  Lemp  Brewing  Company 
may  upon  reasonable  notice  terminate  the  tenancy  under 
this  contract,  and  cancel  and  annul  this  lease." 

It  further  appears  that  the  defendant  took  possession 
of  the  building  situated  on  the  premises  described  in  the 
lease,  and  from  the  4th  day  of  May,  1906,  until  the  4th  day 
of  May,  1907,  conducted  a  saloon,  either  by  itself  or  others, 
for  the  sale  of  intoxicating  liquors  therein ;  that  some  time 
in  April,  1907,  it  informed  the  plairitiflf  that  if  a  license  to 
sell  intoxicating  liquors  could  not  be  procured  it  would  not 
exercise  its  option  to  again  lease  the  premises  as  provided 
by  the  terms  of  its  existing  lease,  and  there  is  no  claim 
that  it  exercised  such  option.  It  also  appears  that  two 
attempts  were  made  to  procure  a  license,  which  were  not 
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successful,  on  account  of  personal  objections  to  the  ap- 
plicant; and  that,  pending  the  proceeding  therefor,  the 
defendant  occupied  the  premises  with  its  stock  and  fix- 
tures until  about  the  middle  of  June,  1907;  that  on  the 
29th  day  of  that  month  defendant  delivered  the  key  to 
the  building  to  one  Butts,  an  employee  of  the  plaintiff's 
husband*  There  is  no  evidence  in  the  record  showing  or 
tending  to  show  that  the  city  of  Auburn  prohibited  the 
sale  of  intoxicating  liquors  witliin  its  borders,  or  passed 
obnoxious  laws  or  ordinances  forcing  the  keepers  of  sa- 
loons for  the  sale  of  intoxicating  liquors  to  close  their 
places  of  business,  or  render  such  business  so  unprofitable 
as  to  compel  them  to  quit  the  business,  and  that  defend- 
ant gave  no  notice  to  the  plaintiflf  of  its  intention  to  ter- 
minate the  lease  other  than  that  above  mentioned. 

At  the  close  of  the  evidence  the  court  instructed  the 
jury,  among  other  things,  as  follows :  Instruction  No.  5. 
"You  are  instructed  that  where  a  tenant  with  the  consent 
of  his  landlord,  express  or  implied,  holds  over  his  term, 
the.  law  presumes  a  continuation  of  the  original  tenancy 
for  a  like  term  and  upon  the  same  conditions,  and  you 
are  instructed  that  the  first  term  mentioned  in  the  lease 
was  one  year,  and  if  you  find  from  the  evidence  that  the 
defendant  held  over  his  term,  that  is,  stayed  in  possession 
until  May  5,  1907,  or  the  29th  day  of  June,  1907,  either 
with  the  express  consent  of  the  plaintiff  Barbara  Kuhl- 
man  or  by  her  implied  consent,  then  you  are  instructed 
that  the  defendant  would  be  liable  for  rent  at  the  rate 
of  f 50  a  month  for  the  year  ending  May  1,  1908.  You  are 
instructed  in  this  case  that  there  is  no  evidence  in  this 
case  that  the  city  of  Auburn  prohibited  the  sale  of  intoxi- 
cating liquors  in  said  city,  or  passed  laws  forcing  saloons 
to  close  their  places  of  business,  or  to  render  their  busi- 
ness unprofitable." 

Defendant  strenuously  contends  that  the  giving  of  this 
instruction  was  reversible  error,  and  argues  that  by  hold- 
ing over  from  May  4,  1907,  to  about  the  middle  of  June 
of  that  year,  it  became  at  most  only  a  tenant  at  will^  and 
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could  tliereafter  terminate  the  lease  at  any  time  it  desired 
to  do  so.  To  this  contention  we  cannot  give  our  ass(mt. 
It  may  be  said  that  upon  this  question  there  is  a  division 
of  the  authorities,  but  this  court  is  fairly  committed  to 
the  rule  that  where  a  tenant  under  a  written  lease  for  one 
year,  with  the  option  of  renewal,  or  of  again  leasing  the 
premises  for  one  or  more  years,  holds  over  without  exer- 
cising his  option,  the  landlord  may,  if  he  so  desires,  con- 
sider him  a  tenant  for  another  year,  and  liable  for  the 
rent  for  that  period  at  the  rate  fixed  by  the  terms  of  the 
lease.  Bradley  v.  Slater^  50  Neb.  682;  Critchfickl  v.  Rema- 
ley,  21  Neb.  178;  Yates  v,  Kinney,  19  Neb.  27e");  Thiehaud 
i\  First  Nat.  Bank,  42  Ind.  212. 

In  Eaynes  v.  Aldrich,  28  Am.  St.  Rep.  636  (133  N.  Y. 
287)  it  was  said:  "From  tenant's  holding  over  after  the 
(^xpiration  of  his  term,  the  law  implies  an  aji^rcement  to 
hold  for  a  year  upon  the  terms  of  tiie  prior  lease.  The 
option  to  so  regard  it  is  with  the  landlord,  and  not  with 
the  tenant,  and  the  latter  holds  over  at  his  peril."  In  that 
case  the  holding  over  was  for  the  period  of  two  days, 
which  occurred  by  reason  of  difficulty  on  the  part  of  the.* 
lessee  to  procure  trucks  with  which  to  move,  and  also 
from  the  illness  of  a  boarder;  and  it  was  held  that  this 
would  not  prevent  the  holding  over  from  operating  as  a 
renewal  of  the  lease  for  another  year  if  the  landlord  so 
elected  to  treat  it,  and  it  w^as  said:  "Lessor's  election  to 
treat  a  holding  over  as  a  renewal  of  the  lease  for  another 
year,  having  been  manifested  in  direct  and  unequivocal 
language,  is  not  avoided  by  evidence  that  he  subsequently 
visited  the  premises,  and,  finding  them  deserted  by  his 
tenant,  had  some  repairs  attended  to,  and  tried  in  vain  to 
rent  them  to  another  tenant."  Indeed,  without  citing 
further  authorities,  we  may  safely  say  that  the  rule 
adopted  by  this  court  is  sustained  by  the  great  weight  of 
authority  in  this  country. 

Defendant  has  cited  some  cases  to  the  contrary,  among 
which  are  Andrews  v,  Marshall  Creamery  Co.,  118  la.  595, 
and  Spangler  v.  Rogers,  123  la.  724.  It  appears,  however, 
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that  those  eimes  were  governed  by  section  2991  of  the  Iowa 
code,  which  provides  that  a  tenant  holding  over  a  specified 
term  becomes  a  tenant  at  will,  and  that  the  tenancy  may 
be  terminated  up()n  giving  thirty  days'  notice,  and  there- 
fore do  not  sustain  the  defendant's  contention. 

Finally,  defendant  contends  that  the  provision  con- 
tained in  tlie  lease  whicli  is  quoted  above  gave  it  the  op- 
tion of  terminating  the  t^^nancy  at  any  time  upon  the  hap- 
pening of  certain  events  and  the  giving  of  reasonable  no- 
tice, and  tlierefore  it  could  not  be  held  for  the  payment  of 
rent  after  ^lay  1, 1907.  It  must  be  observed,  however,  that 
there  is  no  evidence  in  the  record  that  the  events  upon 
which  the  right  to  cancel  the  lease  depended  ever  occurred, 
or  that  reasonable  notice  was  given  to  the  plaintiflP  of  the 
defendant's  intention  to  terminate  its  tenancy,  and  there- 
fore the  district  court  did  not  err  in  giving  the  instruction 
complained  of. 

Finding  no  error  in  the  record,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 


I 


J.  C.  Robinson  Seed  Company,  appellee,  v.  John  Hamil- 
ton BT  AL.,  appellants. 

Piled  June  10,  1910.    No.  16,077. 

1.  Crops:    Contract:     Construction.    One  who  grows  for  and  atrees 

to  deliver  a  certain  crop  to  the  owner  or  possessor  of  real  estate 
for  an  agreed  price  per  hundred  pounds,  under  a  written  contract 
by  which  it  is  expressly  provided  "that  nothing  herein  contained 
shall  be  construed  to  make  the  instrument  a  lease  of  the  premises 
between  the  parties  hereto,  or  divest  the  owner  of  his  title  to  th  • 
crop,"  is  a  mere  cropper,  and  acquires  no  title  to  any  portion  of 
the  crop,  and  cannot  sell  or  mortgage  the  same  or  any  part  of  it. 
without  the  consent  of  the  owner. 

2.  ' — :     Right  to  Sell:    Burden  of  Proof,    If  the  cropper  claims 

the  right  to  sell  a  portion  of  the  crop  by  reason  of  a  division 
thereof,  or  an  oral  agreement  varying  the  terms  of  his  written 
contract,  the  burden  is  upon  him  to  establish  such  right  by  com- 
petent evidence. 
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3.  :    :    BviDENCB.     Evidence  examined,  and  found  insuffl- 

cient  to  require  tUe  Bubmiseion  of  the  question  of  a  division  of 
the  crop  or  an  oral  modification  of  the  written  contract  to  the 
jury. 

4. :    RKPLEvm:    Demand  and  Tender.     Where  the  cropper  has 

wrongfully  delivered  a  part  of  the  crop  to  another  than  the 
owner  thereof,  such  owner  may  maintain  replevin  therefor  with- 
out demand,  or  tender  of  the  cropper's  agreed  compensation. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

John  C,  Wharton  and  Byron  O.  Burbank,  for  appellants. 
BQ<pter  &  Van  Dusen,  contra. 

BARNES;  J. 

Action  of  replevin  in  the  district  court  for  Douglas 
county  to  recover  the  possession  of  30,000  pounds  of 
Stowell's  evergreen  sweet  corn.  The  ])laintiflf  had  the 
verdict  and  judgment,  and  tJie  defendants  have  appealed.    ^ 

It  appears  that  at  all  times  liereinafter  mentioned  Mary 
T.  Robinson  was  the  owner  of  a  farm  situated  near  Water- 
loo, in  Douglas  county,  Nebraska,  known  as  the  "River- 
side farm";  that  for  the  year  1907  she  leased  this  land  to 
the  plaintiff,  the  J.  C  Robinson  Seed  Company,  which 
was  engaged  in  raising  and  selling  com  and  other  seeds 
at  wholesale;  that  the  plaintiff,  in  conducting  its  busi- 
ness, contracted  with  various  retail  dealers  throughout 
the  United  States  certain  quantities  of  seeds  of  many 
kinds  at  stipulated  prices;  that,  in  order  to  supply  such 
seeds  and  make  sure  of  filling  its  orders,  it  entered  into 
contracts  with  divers  persons  to  grow  for  it  different 
varieties  of  corn  and  vine  seeds  for  certain  agreed  com- 
pensations, and  to  that  end  in  the  year  1907  it  entered 
into  a  written  contract  with  the  defendant  Hamilton  to 
raise  50  acres,  more  or  less,  of  Sto well's  evergreen  sweet 
<-orn  for  it  on  its  Riverside  farm  above  mentioned,  for 
which  the  seed  company  was  to  pay  him  |1.20  per  hun- 
dred ponnds  when  delivered  to  it  at  its  seed  house,  or 
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f.  o.  b.  the  cars  at  Waterloo,  Nebraska.  As  an  additional 
compensation  Hamilton  was  to  have  the  use  of  the  house 
and  buildings  situated  on  the  farm,  and  was  to  take  good 
care  of  the  same,  cut  the  weeds  on  the  roadside,  and  gen- 
erally care  for  the  premises  in  a  careful  and.  up-to-date 
manner.  It  was  also  provided  that  in  case  the  com,  when 
ready  for  delivery,  should  not  have  a  germinating  quality 
of  85  per  cent.,  then  the  plaintiff  had  the  option  to  reject 
it  and  give  three-fifths  of  it  to  Hamilton  as  his  compen- 
sation, retainiQg  the  remaining  two-fifths  for  itself.  It 
was  provided  that  delivery  of  the  corn  shelled  and  in  good 
clean  merchantable  condition  should  be  made  on  January 
1, 1908,  and  it  was  express ly  provided  that  nothing  therein 
contained  should  be  construed  to  make  the  instrument  a 
lease  of  the  premises  between  the  parties  thereto,  or  divest 
the  seed  company  of  its  title  to  the  crop. 

It  further  appears  that  defendant  Hamilton  moved 
into  the  house,  situated  on  the  farm,  and  planted  about 
50  acres  of  Stowell's  evergreen  sweet  corn  thereon,  ac- 
cording to  the  terms  of  the  contract;  that  he  cultivated 
the  same  and  harvested  the  crop  in  due  season;  that  on 
the  1st  day  of  Do(»ember,  1907,  he  mortgaged  three-fifths 
of  it  to  one  H.  B.  Waldron,  without  plaintiflf's  knowledge, 
and  shortly  afterwards  sold  the  same  to  the  defendant  J. 
C  Hively  Seed  Company,  without  either  the  knowledge  or 
ccmsent  of  the  plaintiff.  It  also  appears,  without  ques- 
tion, that  before  the  sale  to  Hively,  or  the  Hively  Seed 
(Company,  plaintiff,  by  letter,  notified  Hively  tliat  Ham- 
ilton had  refused  to  deliver  the  corn,  that  it  owned  the 
siime,  and  warned  all  persons  not  to  purchase  it  of  Ham- 
ilton under  penalty  of  being  sued  for  conversion.  By  the 
t(*rms  of  the  contract  the  corn  was  to  be  delivered  to  the 
plaintiff  on  the  1st  day  of  -Tannary,  1908;  that  on  or  about 
the  12th  day  of  Decemhor,  1907,  defendant  Hamilton 
shelled  and  delivered  two-fifths  of  the  corn  to  the  plaintiff 
at  its  seed  house  in  Waterloo,  and  at  the  same  time  de- 
livered the  other  three-fifths  of  it  to  the  J.  C.  Hively  Seed 
Company  by  storing  it  in  a  bam  on  the  premises  of  the 
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father  of  H.  R.  Waldrou,  the  person  to  whom  he  had  ex- 
ecuted the  chattel  mortgage  above  mentioned;  that  H.  B. 
Waldron  was  the  cashier  of  the  Citizens  Bank  of  Water- 
loo, and  sold  and  assigned  the  mortgage  above  mentioned 
to  the  defendant  bank ;  that  on  the  17th  day  of  December, 
1907,  the  plaintiff  made  a  demand  upon  Hamilton  for  the 
corn  which  had  been  delivered  by  him  to  the  Hively  Seed 
Company,  and  immediately  commenced  this  suit,  and 
thereby  obtained  possession  of  the  corn,  which  had  been 
stored  in  Waldron's  barn  as  above  stated,  under  the  writ 
of  replevin  herein.  Upon  the  trial  in  the  district  court, 
after  all  of  the  evidence  had  been  introduced,  the  plaintiff 
moved  the  court  to  direct  a  verdict  in  its  favor  for  the 
possession  of  the  com.  Its  motion  was  sustained,  verdict 
was  directed,  was  returned  accordingly,  and  judgment 
was  rendered  thereon  for  the  plaintiff.  This,  among 
other  things,  is  assigned  as  error. 

Defendants'  first  contention  is  that  Hamilton,  who  grew 
the  com  in  question,  and  the  Robinson  Seed  Company, 
could  modify  the  terms  of  the  written  contract  by  a  sub- 
sequent parol  agreement;  that  tliey  did  so  modify  the  con- 
tract; that  the  plaintiff  consented  to  the  division  of  the 
corn  by  Hamilton,  and  agreed  to  take  two-fifths  and  give 
him  the  remaining  thrcKi-fifths  thereof.  By  tliis  conten- 
tion defendants  admit  the  validity  of  the  contract,  and 
concede  that  without  its  verbal  modification  the  plaintiff 
was  the  absolute  owner,  and  (entitled  to  tlie  possession  of 
the  corn  in  controversy.  Therefore  the  principal  inquiry 
is.  Does  the  evidence  sliow  or  tend  to  show  an  agreement 
between  the  i)arties  by  which  tlie  corn  was  divided,  as 
above  stated? 

The  only  testimony  ui)on  this  point  is  the  evidence  of 
the  defendant  Hamilton,  who  testified,  in  substance,  as 
follows:  That  just  before  the  12th  day  of  December,  1907, 
he  met  J.  C.  Robinson,  president  of  the  plaintiff  seed 
company,  close  to  Traber's  store  in  Waterloo,  Nebraska, 
and  told  him  he  was  going  to  sell  liis  corn  and  he  wanted 
sacks  to  deliver  his  in  at  tlie  same  time.     '^Q.  What  did 
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lie  say?  A.  He  said  he  would  study  over  it,  to  come  down 
the  next  morning  and  he  would  let  me  know.  Q.  Did  you 
go  down  the  next  morning?  A.  I  came  down  the  next 
morning,  and  he  asked  how  many  sacks  I  wanted.  Q. 
What  did  you  tell  him?  A.  I  told  him  it  was  between 
3,200  and  1,5.00  bushels,  and  he  told  one  of  his  men  to 
give  me  sacks  enough  to  put  it  in."  On  cross-examinsC- 
tion  he  testified  as  follows :  "Q.  Where  did  you  meet  Mr. 
Kobinson?  A.  In  Mr.  Traber's  store  in  Waterloo.  Q. 
What  was  said  between  you  at  that  time?  A.  I  told  Mr. 
Robinson  I  was  going  to  sell  my  share  of  the  corn,  and  I 
wanted  sacks  to  deliver  his  share  at  the  same  time.  Q. 
What  did  Mr.  Bobinson  say,  to  that?  A.  He  told  me  he 
would  study  over  it,  for  me  to  come  down  the  next  morn- 
ing and  he  would  let  me  know.  Q.  Now,  have  you  stated 
all  the  conversation?  A.  No;  there  was  that  too —  Q.  I 
am  speaking  about  this  one — this  one  in  Traber's  store. 
Have  you  stated  all  of  that?  A.  Yes,  sir.  Q.  Didn't  Mr. 
Bobinson  tell  you  at  that  time,  in  substance,  that  you 
would  get  yourself  in  trouble  if  you  attempted  to  sell  the 
corn?  A.  I  don't  remember  anything  if  he  did.  Q.  Do 
you  say  he  didn't  tell  you  that?  A.  I  say  he  didn't,  to 
my  knowledge.  Q.  Not  to  your  knowledge?  You  knew 
at  that  time  you  had  grown  the  corn  under  the  contract, 
of  course?  A.  Yes,  sir."  He  further  testified  that  after 
he  ha4  delivered  two-fifths  of  the  corn  to  the  need  com- 
pany and  three-fifths  of  it  had  been  stored  in  Waldron's 
b^rn,  he  saw  Bobinson  on  the  street;  that  Bobinson 
asked  him  if  he  had  got  his  two-fifths  of  tlie  corn  de- 
livered, and  that  he  told  Bobinson  he  had.  "Q.  What 
did  he  say  then?  A.  I  told  him  I  had  it  all  delivered  ex- 
cept 265  pounds.  Q.  What  did  he  say?  A.  He  asked  me 
where  it  was,  I  told  him  it  was  in  Mr.  Waldron's  barn.  Q. 
What  did  he  say  then?  A.  I  said  I  was  going  to  fetch  it 
to  him.  He  said  'All  right'  Q.  What  did  you  do,  if  any- 
thing, as  a  matter  of  fact?  A.  I  went  and  got  the  corn 
and  delivej^cd  it.  Q.  How  much?  A.  265  pounds.  Q.  Did 
you  w^h  it  then?    A.  Yes,  sir.    Q.  Was  it  weighed?    A. 
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Yes,  sir.     Q.  Where  was  it  weighed?    A.  In  31  r.  Wald- 
ron's  bam." 

The  foregoing  is  the  substance  of  the  evidence  in  reirard 
to  the  division  of  the  corn,  and  it  would  seem  tliat  Ham- 
ilton himself  doubted  its  sufflcieucy,  for  he  testified,  in 
face  of  his  written  contract,  that  he  had  rented  the  farm 
for  two-fifths  of  the  crop.  It  is  not  disputed  that  under 
ordinary  conditions  fl.20  per  hundred  i)()unds  was  a  fair 
price,  and  a  reasonable  compensation  for  raising  the  kind 
of  corn  in  question.  But  it  appears  that  about  the  1st 
of  December,  1907,  there  was  reported  to  be  a  shortage  of 
seed  sweet  corn,  and  its  price  advanced  to  $5  or  $G  per 
hundred  pounds,  and  it  seems  clear  that  this  was  the  rea- 
son for  Hamilton's  refusal  to  carry  out  his  contract  and 
deliver  all  of  the  crop  to  the  plaintiflf.  It  was  also  the 
basis  of  his  determination  to  retain  for  himself  and  sell 
three-fifths  of  the  plaintiflf's  corn.  Considering  the  whole 
record,  including  the  fact  that  before  any  of  the  conversa- 
tions between  Robinson  and  Hamilton  took  place  relat- 
ing to  a  division  of  the  corn,  Hamilton  mortgaged  tliree- 
fifths  of  it  without  the  plaintiffs  knowledge  or  consent, 
and  sold  the  same  to  the  defendant  J.  C.  Ilively  Seed 
Company,  and  the  further  undisputed  fact  that  before 
such  conversations  occurred,  if  they  ever  did  occur,  the 
plaintiflE  had  notified  the  Hively  Seed  Company,  and 
otliers,  that  Hamilton  had  refused  to  deliver  the  corn,  and 
warned  them  not  to  purchase  it,  or  have  any  tiling  to  do 
with  it,  under  penalty  of  being  sued  for  conversion,  it 
seems  clear  that  the  trial  court  was  riglit  in  holding  that 
the  evidence  was  wholly  insufiftcient  to  establish  a  modifi- 
cation of  the  written  contract,  or  a  division  of  the  corn 
raised  by  Hamilton  under  its  provisions,  and  did  not  err 
in  directing  a  verdict  for  the  plaintiflf. 

It  is  contended,  however,  that  the  corn  in  question  did 
not  have  germinating  qualities  of  at  least  85  per  cent., 
and  therefore  did  not  all  belong  to  the  plaintiflf.  In  or- 
der to  justify  his  refusal  to  deliver  it  to  phiiutiff,  Hamil- 
ton and  the  Hively  Seed  Company  claim  to  have  nmde 
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some  tests  which  disclosed  that  its  germinating  qualities 
were  about  80  per  cent,  instead  of  85  per  cent,  but  that 
fact  is  entirely  immaterial  to  this  controversy,  because 
they  were  thus  attempting  to  exercise  an  option  which 
did  not  belong  to  Hamilton,  but  could  only  be  exercised 
by  the  plaintiff  in  case  it  saw  flt  to  reject  the  com  for  that 
reason.  It  is  true  that  by  the  terms  of  the  contract  plain- 
tiflf  had  the  right  to  reject  the  com  in  case  it  failed  to 
possess  germinating  qualities  of  85  per  cent.,  and,  instead 
of  paying  fl.20  per  hundred  pounds  to  Hamilton  for 
raising  it,  it  could  have  required  him  to  accept  three-fifths 
of  it  as  his  compensation,  but  it  is  not  claimed  that  the 
plaintiff  ever  exercised  or  attempted  to  exercise  this  op- 
tion; on  the  other  hand,  it  was  satisfied  with  the  germ- 
inating qualities  of  the  com,  and  stood  ready  to  accept 
it  and  pay  Hamilton  for  raising  it  in  accordance  with  the 
terms  of  the  written  agreement,  and  of  this  Hamilton  and 
defendant,  the  Hively  Seed  Company,  had  due  notice. 
Therefore  the  failure  of  the  com  to  show  germinating 
qualities  of  85  per  cent.,  if  that  fact  existed,  was  no  ex- 
cuse for  Hamilton's  failure  to  deliver  it  according  to  his 
agreement  and  on  plaintifiPs  demand  therefor,  and  the 
case  of  Robinson  v.  StHcJcUn,  73  Neb.  242,  upon  which 
defendants  seem  to  rely,  is  not  in  point,  and  should  not 
control  our  judgment  in  the  case  at  bar. 

Defendants  also  contend  that  the  plaintiflPs  tender  of 
fl.20  per  hundred  pounds  for  raising  the  corn  in  ques- 
tion was  not  kept  good,  and  therefore  it  could  not  recover 
in  this  action.  To  this  contention  it  is  a  sufficient  answer 
to  say  that  no  tender  was  required  in  order  to  maintain 
the  action.  According  to  the  terms  of  the  contract  the 
corn  belonged  to  the  plaintiff,  and  Hamilton  had  no  right 
or  interest  in  it  which  he  could  convey  to  another  without 
the  consent  of  the  plaintiff.  Therefore,  if  such  consent 
was  not  given,  and  we  have  already  held  that  it  was  not, 
plaintiff  could,  without  a  tender,  maintain  rejrfievin  to 
recover  its  property  from  any  one  in  whose  possession  it 
was  found. 
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It  is  claimed,  on  the  part  of  the  defendant  bank,  that 
the  district  court  erred  in  excluding  its  offer  to  prove  that 
at  the  time  Waldron  took  the  chattel  mortgage  on  the  corn 
in  question  the  plaintiff's  contract  with  Hamilton  was 
not  recorded;  that  Waldron  took  the  mortgage  in  good 
faith  and  without  any  notice  of  the  plaintiff's  rights.  A 
similar  question  was  before  the  supreme  courj  of  Iowa  in 
Oilman  Linseed  Oil  Go.  v.  Norton  d  Worthington,  89  la. 
434,  48  Am.  St.  Rep.  400,  and  it  was  there  contended  that 
the  contract  was  one  which  the  statute  required  to  be 
filed;  that  it  was  invalid  because  no  record  of  the  same 
had  been  made.  The  court  said:  "The  transfer  of  title 
did  not  depend  upon  any  condition,  and  the  transaction 
was  not,  in  any  sense,  a  conditional  sale  of  property;  and 
section  1922  of  the  code,  which  requires  sale,  contracts, 
and  leases  wherein  the  transfer  of  title  or  ownership  of 
personal  property  is  made  to  depend  upon  any  condition 
to  be  in  writing  and  recorded,  to  be  valid  against  certain 
creditors  and  purchasers  without  notice,  has  no  applica- 
tion." 

It  was  also  contended  in  that  case  that  the  plaintiff 
was  estopped  from  asserting  title,  and  that  contention 
was  disposed  of  as  follows:  "It  is  contended  that  the 
plaintiff  is  estopped  to  deny  the  right  of  Lamar  &  Co.  to 
sell  the  seed,  for  the  reason  that  it  had  given  them  the 
possession  and  control  of  it,  and  the  apparent  right  to 
treat  and  dispose  of  it  as  their  own.  The  plaintiff  did  not 
authorize  Lamar  &  Co.  to  ship  the  flax  seed  to  anyone  but 
itself,  and  it  did  not  know  anything  of  the  shipments 
until  after  they  were  made.  If  it  is  estopped  to  claim  the 
seed,  it  is  because  Lamar  &  Co.  were  buying  wheat  and 
other  grain,  and  selling  it  on  their  own  account.  But,  in 
our  opinion,  that  fact  alone  was  insufficient  to  bind  the 
plaintiff*  by  selling  the  seed  in  question.  'The  mere  pos- 
session of  chattels,  by  whatever  means  acquired,  if  there 
be  no  other  evidence  of  property  or  authority  to  sell  from 
the  true  owner,  will  not  enable  the  possessor  to  give  good 
title.'  **    It  follows,  of  course,  that  if  Hamilton  could  not 
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give  title  to  a  purchaser  by  a  sale  of  the  property,  he 
could  not  give  a  mortgagee  any  interest  in  it  by  executing 
to  him  a  chattel  mortgage.  We  are  therefore  of  opinion 
tliat  the  court  did  not  err  in  excluding  the  evidence 
offered. 

Finally,  it  is  contended  by  defendant  Hively  tliat  he 
was  a  bona  fide  purchaser  of  the  corn  in  question,  and 
therefore  the  plaintiff  could  not  maintain  this  action 
against  him.  What  we  have  heretofore  said  tou(*hing 
Hamilton's  power  to  deprive  the  plaintiff  of  its  property 
by  executing  a  chattel  mortgage  thereon  applies  with 
e<|ual  force  to  this  contention  of  the  Hively  Hc^hI  Com- 
pany. In  addition  to  this,  as  we  have  already  seen,  l>efore 
it  completed  its  purchase  of  the  corn  Hively  received 
notice  from  the  plaintiff  of  its  ownership  of  the  corn,  and 
a  warning  not  to  purchase  it  or  have  anything  to  do  with 
it  under  penalty  of  being  sued  for  conversion.  So  we  are 
of  opinion  that  the  Hively  Seed  (^(mipany  obtained  no 
right  or  title  to  the  property  as  against  tlie  plaintiff  by 
the  transaction  between  it  and  the  defendant  Hamilton. 

From  a  careful  examination  of  the  whole  record,  we 
are  satisfied  that  no  reversible  error  was  committed  by 
the  district  court,  and  its  judgment  is  therefore 

Affirmed. 


State  of  Nebraska  et  ai^.,  appki.lkks,  v.  Several  Parcels 
OP  Land  (Omaha  CorxTRY  Club),  appellant. 

Filed  June  10,  1910.    No.  16,624. 

1.  Appeal:   Remand.    Where,  on  appeal  to  this  court,  a  -case  Is  decided 

upon  the  merits  and  a  mandate  is  Issued  to  the  district  court 
commanding  it  to  enter  a  specific  Judgment  which  will  finally 
dispose  of  all  the  matters  in  controversy,  the  district  court  has 
no  discretion,  but  must  render  a  Judgment  In  conformity  with 
the  mandate. 

2.  :    :    NoTKE.    An  objection  that  one  of  the  defendants 

was  not  served  with  a  notice  of  the  appeal  will  not  authorize  the 


Vol.  87]  JANUARY  TERM,  1910.  85 


state  T.  Seyeral  Parcels  of  Land. 


district  court  to  agmin  consider  the  merits  of  the  case  or  excuse 
it  from  complying  strictly  with  the  terms  of  the  mandate. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

W.  H.  Herdinan  and  E.  M.  Morsmatij  Jr.y  for  appel- 
lant. 

E.  W.  Simeral,  oontra. 

Barnes,  J. 

Appeal  from  a  decree  of  the  district  court  for  Douglas 
county  entered  in  conformity  to  a  mandate  of  this  court 
in  what  is  commonly  called  a  "scavenger  tax"  foreclosure 
proceeding.  , 

It  appears  that  one  William  J.  Connell  was  the  owner 
of  the  real  estate  upon  which  tl^e  delinquent  taxes  in 
question  were  assessed  and  levied,  and  thereafter  sold  the 
same  to  the  Omaha  Country  Club.  In  the  foreclosure  suit 
Connell  and  the  Country  Club  filed  a  joint  answer  to  the 
petition,  and  the  state  replied.  Upon  the  issues  thus 
joined  the  district  court  on  the  26th  day  of  October,  1907, 
entered  a  decree  by  which  it  was  declared  that  the  amount 
of  taxes  due  and  delinquent  on  the  premises  in  question 
was  f  692.01,  with  interest  thereon  from  July  1,  1907,  at 
the  rate  of  1  per  cent,  a  month;  that  on  the  18th  day  of 
January,  1908,  the  state  filed  a  transcript  of  the  proceed- 
ings in  this  court,  and  in  order  to  i)erfect  its  appeal  from 
said  decree  caused  a  notice  thereof  to  be  served  on  de- 
fendant Connell,  but  no  such  notice  was  served  upon  the 
country  club,  and  no  notice  of  plaintiff's  intention  to  ap- 
peal was  filed  with  the  clerk  of  the  district  court  as  pro- 
vided by  section  3  of  the  act  of  1907  (laws  1907,  ch.  162), 
providing  for  appeals  from  judgments  of  the  district 
court.  The  Country  Club  made  no  appearance  in  thi& 
court;  but  Connell,  the  former  owner  of  the  premises, 
who  had  conveyed  the  same  to  the  Country  Club  with  a 
warranty  against  incumbrances,  entered  his  appearance, 
and  all  of  the  matters  of  defense  set  forth  in  the  joint 


86  NEBRASKA  REPORTS.  [Vol.87 


State  V.  Several  Parcels  of  Land. 


answer  above  mentioned  were  litigated  in  this  court 
Upon  the  hearing  the  true  amount  of  taxes  due  and  de- 
linquent upon  the  premises  was  found  and  decreed  to 
be  |2,007.45,  with  interest  thereon  at  the  rate  of  1  per 
cent,  a  month  from  the  date  of  said  decree,  and  the  land 
was  ordered  to  be  sold  to  satisfy  the  same.  It  was  fur- 
ther ordered  that  the  appellant  should  pay  his  own  costs 
and  the  appellee  should  pay  the  costs  he  had  incurred  in 
this  court.  State  v.  Several  Parcels  of  Land  (Oonnell), 
82  Neb.  570.  In  due  time  a  mandate  was  issued  to  the 
district  court  commanding  it  to  enter  a  decree  in  con- 
formity to  our  judgment.  When  the  mandate  reached 
that  court  a  motion  was  filed  for  a  decree  in  conformily 
thereto,  and  it  was  objected  that  this  court  had  no  juris- 
diction to  render  judgment  on  the  appeal  because  no  no- 
tice thereof  had  been  served  upon  the  Country  Club.  The 
district  court  overruled  the  objection  and  entered  a  de- 
cree as  ordered  by  our  mandate,  and  the  Country  Club 
has  prosecuted  this  appeal.  The  state  filed  a  motion  to 
dismiss  the  proceeding,  which  was  overruled  pro  forma, 
and  the  cause  has  been  argued  and  submitted  upon  the 
appeal.  The  questions  of  notice  and  jurisdiction  have 
been  ably  presented,  both  upon  the  oral  argument  and  in 
the  brief  of  counsel,  but  we  do  not  deem  it  either  neces- 
sary or  proper  to  discuss  them,  because  this  appeal  must 
be  determined  upon  another  question,  as  we  shall  presently 
see;  and  we  feel  that  we  ought  to  reserve  our  decision 
upon  the  matters  above  mentioned  until  such  time  as  a 
case  is  presented  in  which  our  judgment  will  depend 
ui)on  the  construction  of  the  statute  relating  to  notice  in 
perfecting  api)eals  to  this  court. 

As  above  stated,  the  judgment  appealed  from  was  en- 
tered by  the  district  court  in  strict  conformity  to  the 
mandate  of  this  court,  and  we  think  the  rule  is  now  set- 
tled beyond  controversy  that  the  district  court  had  no 
discretion  in  the  matter,  and  could  not  have  rendered  any 
other  decree  than  the  one  in  question  herein.  Oliver  v.  Lan- 
sing,  51  Neb.  818 ;  State  v.  Dickinson,  63  Neb.  869 ;  State 
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V.  Thompson^  69  Neb.  157;  State  v.  Omaha  Nat.  Bank, 
60  Neb.  235;  State  v.  Farrington,  86  Neb.  653;  Kerr  v. 
McCreary,  86  Neb.  786.  In  State  v.  Farrington,  supra^ 
it  was  said:  "Where  a  cause  is  reversed  and  remanded 
by  this  conrt,  with  a  direction  to  the  district  eburt  to  en- 
ter a  judgment  as  prayed  for  in  the  petition,  the  trial 
court  has  no  discretion,  but  must  render  a  judgment  in 
conformity  with  the  mandate."  In  Kerr  v,  McCreary, 
supra,  we  held :  "Where,  on  appeal  to  this  court,  a  case 
is  decided  upon  the  merits  and  a  mandate  issued  to  the 
district  court  commanding  it  to  enter  a  specific  judg- 
ment which  will  finally  dispose  of  all  the  matters  in  con- 
troversy in  said  case,  and  the  district  court,  in  obedience 
to  said  mandate,  enters  a  judgment  in  strict  conformity 
therewith,  such  judgment  is  final  and  cannot  be  super- 
seded or  appealed  from." 

The  case  at  bar  falls  squarely  within  the  foregoing 
rule,  which  finally  disposes  of  the  matter  of  this  appeal. 
Therefore,  as  above  stated,  we  deem  it  neither  necessary 
nor  proper  for  us  to  determine  the  effect  upon  the  Coun- 
try Club  of  the  staters  failure  to- serve  it  with  notice  of 
the  former  appeal ;  and  we  reserve  any  decision  upon  that 
question  until  it  shall  be  presented  to  us  in  some  proper 
proceeding. 

For  the  foregoing  reason,  the  judgment  of  the  district 
court  is 

Affirmbd. 
Sbdgwiok,  J.,  concurs  In  the  conclusion. 


Lanoastbb  County  bt  ai*,,  appellees,  v.  Lincoln  Audi- 
torium Association  et  al.,  appellants. 

Filed  Junb  10,  1910.    No.  16,074. 

• 

!•  Corporations:  Powers:  Leases.  A  corporate  body  having  power 
to  execute  a  lease  of  property  for  25  years  has  equal  power  to 
cancel  the  lease  with  the  consent  of  the  lessee,  and  to  execute  a 
new  lease  for  a  longer  term  to  another  lessee. 
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2.  Comities:  Contracts:  Discbjbtiok  of  County  Boabd.  In  the  absence 
of  fraud  or  collusion,  a  contract  made  in  good  faith  by  a  board 
of  county  commissioners  on  behalf  of  the  county  within  their 
powers  may  not  be  interfered  with  by  the  courts  merely  because 
they  may  be  of  opinion  the  county  board  might  have  made  a 
better  bat-gain. 

3. :  :  ,  The  direction  of  county  affairs  is  com- 
mitted to  the  proper  officers  of  the  county,  and,  in  the  absence  of 
bad  faith  or  a  gross  abuse  of  discretion  amounting  virtually  to 

m 

such,  their  proceedings,  if  regular,  may  not  be  reviewed  and  set 
aside  by  the  courts  in  a  collateral  action  by  a  taxpayer. 

4.  Corporations:   Subbendeb  of  Lease:    Suit  to  Set  Aside:    Estoppei.. 

A  stockholder  in  a  corporation  whose  directors  have  surrendered 
a  lease  upon  certain  real  estate,  who  at  the  time  advocates  such 
surrender,  and  who,  having  knowledge  that  the  new  lessee  is 
expending  large  sums  of  money  in  repairs  and  improvements, 
remains  silent  four  year's  before*  bringing  an  action  as  a  stock- 
holder to  set  aside  the  surrender  for  want  of  power  in  the  direc- 
tors, is  estopped  to  maintain  such  action. 

5.  :— :    Powers:    Leases.    A  corporation  authorized  to  hold  real 

testate  in  fee  may  become  lessee  in  a  lease  whose  term  exceeds 

the  term  of  its  charter  existence. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Stewart,  Judge.    Affirmed  as  modified. 

Bally  Woods  &  Pound  and  Strode  &  Strode,  for  appel- 
lants. 

Walter  J.  Lamh  and  F.  M.  Tyrrell,  contra. 

Letton,  J. 

This  action  was  begun  by  the  county  of  Lancaster 
against  the  Lincoln  Auditorium  Association  (hereinafter 
called  the  Association),  Elmer  C.  Rewick,  and  the  Lin- 
coln Amusement  Company,  the  object  being  to  cancel  a 
lease,  dated  February  20,  1903,  executed  by  the  county 
to  the  Union  Commercial  Club  (hereinafter  called  the 
Club)  of  Lincoln,  Nebraska,  of  three  lots  in  Lincoln  upon 
a  part  of  which  tlie  auditorium  building  stands;  to  set 
aside  the  interest  of  Rewick  and  the  Amusement  company 
in  the  premis(^s;  to  recover  rent  and  damages,  and  for  the 
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appointment  of  a  receiver.  Later,  Walter  J.  Lamb  inter- 
vened, alleging  that  he  was  a  taxpayer  of  tlie  city  and  a 
stockholder  of  the  association;  that  he  was  the  owner  of 
a  large  apartment  building  adjacent  to  the  auditorium 
building;  that  a  lease  which  was  made  by  the  county  to 
the  association  on  September  1,  1899,  contained  certain 
conditions  for  the  benefit  of  the  public  (which  will  be 
refemni  to  hereafter) ;  that  this  lease  was  canceled  by 
the  county  board  and  the  association  on  February  20, 
1903,  and  that  the  cancelation  of  this  lease  and  the  ex- 
ecution of  a  new  lease  to  the  club  on  the  same  day  were 
ultra  vires,  illegal,  and  void,  and  so  likewise  was  a  trans- 
fer thereafter  made  of  the  last  named  lease  by  the  club 
to  the  aSv<u)ciation.  He  alleges  further  the  maintenance 
of  certain  specified  nuisances  in  the  auditorium  building 
whereby  he  has  been  damaged  in  the  occupancy  and  rent- 
ing of  his  adjacent  property,  and  prays  for  a  decree  can- 
celing both  leases,  for  an  injunction  restraining  the 
maintenance  of  the  nuisances  specified  and  for  general 
e<iuitable  relief. 

The  answer  of  the  association  to  this  inten^ention  is 
virtually  a  general  denial,  with  a  plea  that  the  intervener 
is  estopped  to  complain,  for  that  the  last  lease  was  en- 
tered into  by  the  parties  with  his  knowledge  and  consent, 
and  under  his  legal  advice  and  direction,  and  that  he  was 

fully  aware  of  changes  and  alterations  made  in  the  build- 
ing from  time  to  time,  but  made  no  objection  thereto. 

Its  answer  to  the  petition  pleads  the  validity  of  the  sev- 
eral leases,  the  expenditure  of  large  sums  of  money  upon 
the  property  in  reliance  upon  these  instruments,  and  the 
acceptance  and  retention  of  rent  by  the  county  under  the 
second  lease. 

A  large  volume  of  testimony  was  taken.  At  the  con- 
clusion of  the  trial  the  district  court  made  special  find- 
ings of  fact  and  conclusions  of  law  covering  27  type- 
written pages,  w^hich  it  would  serve  no  good  purpose  to 
set  -forth  at  length.  In  substance,  the  court  found  that 
the  cancelation  of  the  first  lease  and  the  execution  of  the 
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second  was  unauthorized,  and  that  the  intervener  was 
entitled  to  relief  as  to  the  nuisances.  The  second  lease 
was  set  aside,  the  petition  of  the  county  dismissed,  no 
allowance  was  made  to  the  association  for  improvements, 
and  judgment  for  damages  was  entered  in  favor  of  Mr. 
Lamb  against  the  defendanta  The  defendants  were  also 
enjoined  from  operating  a  skating  rink  in  the  building 
and  from  using  a  "Military  Band  Organ"  in  connection 
therewith,  and  from  permitting  certain  obnoxious  per- 
formances therein.  From  this  decree  the  county  took  no 
appeal,  so  that  the  adverse  decision  upon  its  petition  is 
final.  The  defendants  appeal  from  the  decree  in  favor  of 
the  intervener. 

A  summary  statement  of  the  facts  found  by  the  district 
court  must  be  made  in  order  that  the  cause  may  be  under- 
stood. In  September,  1897,  the  citizens  of  Lincoln  at  a 
public  meeting  resolved  to  erect  a  public  hall  for  the  pur- 
pose of  holding  political  and  other  public  meetings.  The 
parties  interested  by  public  subscription  raised  the  sum 
of  about  f  10,000.  To  better  accomplish  the  purpose,  the 
Lincoln  Auditorium  Association  was  organized  as  a  cor- 
poration, the  date  of  its  beginning  being  the  12th  day  of 
October,  1897,  and  its  termination  being  fixed  in  its  ar- 
ticles as  January  21,  1905,  the  expressed  powers  of  the 
corporation  being  to  manage  and  control  the  auditorium 
building  and  to  buy  and  sell  lots  and  rent  the  real  estate 
necessary.  On  September  1,  1899,  the  first  lease  was 
entered  into  between  the  county  and  the  association  for 
the  term  of  25  years.  Among  the  agreements  therein 
contained  were  that  the  association  at  its  own  expense 
should  within  12  months  from  the  date  of  the  lease  build 
and  furnish  an  auditorium  capable  of  seating  at  least 
3,400  people,  to  cost  not  less  than  $15,000 ;  that  the  build- 
ing should  be  kept  in  repair  by  the  association  free  of  all 
charge  to  the  county;  that  the  association  should  pay  all 
taxes  and  assessments;  that  the  building  should  be  fur- 
nished free  for  county  and  district  conventions,  and  at 
actual  expenses  for  city  conventions;  that  at  the  termina- 
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tion  of  the  lease  the  building,  fixtures  and  appurtenances 
should  become  the  property  of  the  county ;  that  the  build- 
ing was  to  be  rented  for  other  purposes  at  reasonable 
charges,  and  that  the  county  was  to  receive  one-half  of 
the  net  receipts.  It  also  contained  a  number  of  other 
conditions  not  necessary  to  set  forth  at  length. 

The  building  was  erected  in  1899,  and  used  as  designed 
until  the  20th  of  February,  1903.  The  association,  how- 
ever, became  financially  embarrassed,  was  unable  to  make 
expenses,  and  paid  no  revenues  to  the  county.  In  Octo- 
ber, 1897,  The  Union  Commercial  Club  was  organized  as 
a  corporation,  its  corporate  existence  fixed  to  terminate 
June  12,  1948.  Some  time  in  1903  it  was  proposed  to 
erect  a  building  for  this  club  upon  a  portion  of  the  leased 
property.  Mr.  Lamb,  the  intervener,  who  is  an  attorney 
of  experience  and  ability,  advocated  the  selection  of  this 
site  and  the.  securing  of  a  lease  from  the  county  to  the 
club  for  a  period  of  50  years,  and  advised  the  club  that 
the  county  authorities  had  power  to  execute  such  a  lease. 
The  old  lease  was  canceled  and  a  new  lease  executed  to 
the  club  for  a  term  of  50  years  at  an  annual  rental  of 
{350,  payable  January  1  of  each  year.  By  the  t^rms  of 
the  new  lease  the  club  was  given  the  right  to  build  a 
brick  building  on  the  lots  for  a  club  house,  but  not  re- 
quired to  do  so,  and  at  the  expiration  of  the  lease  all  the 
buildings  on  the  premises  were  to  remain  the  property  of 
the  club,  with  the  right  to  remove  them  at  the  termination 
of  the  lease.  The  project  fell  through  and  the  club  build- 
ing was  never  erected. 

The  principal  difference  between  the  leases  is  that  in 
the  later  one  a  fixed  sum  is  to  be  paid  annually  as  rent 
and  the  building  does  not  become  the  property  of  the 
county  at  the  end  of  25  years.  Some  minor  details,  mainly 
concerning  the  public  interest^  are  also  omitted  which 
will  be  referred  to  later.  Both  contain  strict  provisions 
for  forfeiture  if  the  lessee  fails  to  carry  out  the  condi- 
tions, provide  for  repairs,  payment  of  taxes,  use  of  build- 
ing, etc 
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•The  Union  Commercial  Club  was  succeeded  by  the  Lin- 
coln Commercial  Club,  and  in  January,  1904,  that  club, 
in  consideration  of  the  association  assuming  the  obliga- 
tions of  the  lease  of  February  20,  1903,  and  paying  all 
back  rent  due  the  county,  assigned  and  transferred  to 
the  association  all  its  rights  under  the  lease. 

The  matter  of  leasing  the  lots  was  never  submitted  to 
a  vote  of  the  people  of  the  county,  and  there  is  no  proof 
that  the  action  of  the  board  of  directors  of  the  club  in 
accepting  the  first  or  transferring  the  second  lease  was 
ratified  by  the  stockholders.  The  association  has  been 
in  charge  of  the  building  since  1903,  and  the  defendant 
Bewick  had  been  the  general  manager  of  the  building,  and 
since  January,  1904,  had  constituted  the  Lincoln  Amuse- 
ment Company.  While  Mr;  Bewick  was  in  charge  of  the 
building  it  was  used  as  a  roller  skating  rink,  a  large  and 
noisy  "Band  Organ"  was  played  in  the  evenings,  and  at 
certain  times  amusements  were  carried  on  therein  which 
annoyed  Mr.  Lamb  and  interfered  with  his  tenants  in  the 
adjoining  building.  The  defendants  have  expended  on 
the  auditorium  building  and  grounds  and  have  paid  out 
for  paving  and  assessments  over  f  7,500. 

Both  the  defendants  and  intervener,  who  are  the  only 
parties  £^ppearing  here,  agree  that  the  lots  in  question 
ui)on  which  the  auditorium  building  is  situated  were  not 
"public  grounds"  of  the  county,  and  that  the  board  of 
county  commissioners  had  the  power,  without  first  sub- 
mitting the  question  to  a  vote  of  the  electors  of  the 
county,  to  enter  into  the  first  lease,  and  afterwards,  with 
the  consent  of  the  lessee,  to  cancel  and  set  aside  the  same 
and  release  the  proi)erty  for  the  term  of  50  years.  This 
seems  also  to  have  been  the  view  taken  by  the  district 
court,  since  it  upheld  the  first  lease.  But  the  intervener 
takes  the  position  that  the  50-year  lease  is  void  because 
under  the  first  lease  the  building  became  real  estate  when 
built  and  belonged  to  the  county  and  the  county  authori- 
ties could  not  give  it  away ;  because  the  Commercial  Club 
had  no  power  to  enter  into  it,  in  that  the  lease  was  for  a 
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term  beyond  its  coroporate  existence;  and,  further,  be- 
cause of  the  failure  to  erect  a  club  house,  winch  he  as- 
serts was  part  of  the  consideration. 

As  to  the  county  commissioners  "giving  away"  the  real 
estate  of  the  county:  Under  the  first  lease  the  county 
was  receiving  no  revenue,  and  if  the  same  conditions  con- 
tinued it  was  not  improbable  tliat  at  the  end  of  t^ie  term 
all  it  would  have  to  show  for  the  use  of  the  lots  would  be 
a  building  25  years  old,  unsuited  for  county  puiT)osos,  of 
uncertain  value,  while,  under  the  new  lease,  it  receives 
the  sum  of  f350  a  year  for  50  years.  Tlie  toard  may  have 
erred  in  judgment  in  looking  at  the  matter,  and  may  have 
made  a  bad  bargain,  but  there  is  no  fraud  or  collusion 
shown,  nor  has  tl'.ere  been  a  gross  abuse  of  discretion  es- 
tablished. The  direction  of  county  affairs  is  entrusted 
by  law  to  the  county  board,  and  not  to  the  courts.  Neither 
are  infallible.  It  is  probable  that,  where  no  sinister  in- 
fluences are  shown  to  exist,  county  affairs  may  in  the  long 
run  be  best  administered  by  the  men  chosen  by  the  people 
for  that  express  purpose.  While  the  intervener  and  other 
citizens  of  the  county  may  be  possessed  of  business  acu- 
men which  would  prevent  them  making  such  a  contract, 
we  are  of  opinion  that  it  is  not  void  for  want  of  consid- 
eration. Getzschmann  v.  Board  of  Commissioners,  76 
Neb.  648.  Moreover,  under  the  new  lease  the  improve- 
ments, not  being  county  property,  are  liable  to  taxation 
for  county  and  other  purposes,  and  this  feature,  among 
others,  may  have  appealed  strongly  to  the  board. 

As  to  the  right  of  the  parties  to  cancel  the  first  lease: 
The  association  is  a  private  corporation.  Prior  to  the 
cancelation  of  the  first  lease  it  had  carried  on  its  business 
at  a  loss  and  was  seriously  embaiTassed.  There  is  no  law 
which  compelled  it  to  operate  and  carry  on  business  at 
a  loss,  since  it  was  not  a  public  corporation.  Its  activity 
in  behalf  of  the  public  was  purely  voluntary,  and  was  not 
imposed  by  any  law  or  statute.  It  had  no  power  to  ap- 
pi-opriate  private  property  to  its  own  use  against  the  will 
of  the  owner,  but  was  in  all  respects  a  private  corpora- 


lease  iB  January,  1903,  was  ac(]uie8ced  in  by  all  the  stock- 
holders of  the  association.  .  The  intervener,  with  full 
knowledge  of  the  fact,  took  an  axjtive  part  in  advising  the 
clnb  to  accept  the  50-year  lease,  and  never  objected  or 
raised  any  question  as  to  tlie  power  or  authority  of  the 
county  coiiiniifisioners  to  cancel  the  first  lease  or  the  di- 
rectors of  the  club  to  execute  the  second  until  July,  1907, 
more  than  four  yejirs  later.  The  moving  cause  of  his 
objection  then  made  seems  to  have  bwu  his  desire  to  pnt 
a  stop  to  the  music  of  the  "Jlilitjiry  Hand  Orgau"  whose 
delectable  sounds  furnistied  accompaniment  to  the  roller 
skaters,  and  to  prevent  the  roai-s  of  the  lions  in  Hageu- 
back's  animal  show  from  disturbing  his  tenants  and  him- 
self. 

We  are  of  opinion,  therefore,  that,  bo  far  as  the  right  of 
Mr.  Lamb  to  object  to  tlie  surrender  of  the  lea.se  as  a  stock- 
holder in  ttic  !iKsi>ciation  is  concerned,  he  waived  the  same  • 
by  remaining  silent  duriutj  the  long  period  within  which 
the  club,  and  its  assignee,  the  association,  within  bis 
knowledge  exiieuded  large  sums  of  money  upon  the  build- 
ing and  lots.  Indeed,  upon  the  oral  argument  lie  virtually 
conceded  that  it  was  not  the  impairment  of  his  rights  as 
a  stockholder  in  the  association  of  wliich  lie  complained, 
but  of  his  rights  as  an  adjacent  property  owner  to  be  fre*' 
from  nuisance,  and  of  his  iulerest  as  a  subscriber  to  the 
auditorium  building  fund  that  the  property  be  not  di- 
verted from  the  use  for  which  the  money  had  been  sub- 
scribed by  the  public.     He  was  an  active  participant  in 
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the  proceedings  which  led  up  to  the  cancelation  of  the 
first  lease  and  the  making  of  the  second,  an  ardent  advo- 
cate at  public  meetings  of  the  cancelation  of  the  old  lease 
and  the  making  of  the  new,  and  he  testifies  himself  that 
he  urged  the  county  to  decline  to  make  the  second  lease. 
Under  these  circumstances  we  think  Mr.  Lamb  is  in  no 
I)osition  to  complain  either  of  the  action  of  the  county 
commissioners  or  of  the  directors  of  the  Commercial  Club 
on  this  account. 

The  new  lea«e  by  its  terms  expires  on  February  20, 
1953.  The  charter  of  the  Commercial  Club  terminates 
January  1,  1948.  The  lease,  therefore,  is  for  a  period  of 
about  5  years  longer  than  the  corporate  existence  of  the 
club.  This  it  is  contended  makes  the  lease  void.  We  see 
no  reason  why  this  should  be  the  case.  There  is  nothing 
to  prevent  the  Commercial  Club  from  amending  its  char- 
ter so  afi  to  extend  the  i)eriod  of  its  corporate  existence, 
and,  being  authorized  by  statute  to  purchase  real  estate 
in  fee  simple  for  specific  i)urposes,  it  may  acquire  any 
lesser  estate  or  interest  which  is  vendable.  If  the  club 
was  authorized  to  hold  and  own  property  in  fee,  it  is  clear 
that  it  may  hold  a  lesser  term  extending  beyond  its  cor- 
porate existence.  The  lease  is  certainly  valid  for  the 
term  of  the  corporate  existence  of  the  club  and  for  the 
full  term  if  this  existence  is  renewed.  Brown  v.  Schleier, 
118  Fed.  981;  Detroit  v.  Detroit  Citizens  Street  R.  Co., 
184  U.  S.  368 ;  People  v.  National  Trust  Co.,  82  N.  Y.  283 ; 
Hilt  V.  Atlantic  &  N.  C.  B.  Co.,  143  N.  Car.  539,  55  S.  E. 
854. 

The  second  lease  has  been  assigned  to  the  Auditorium 
Association,  of  which  Mr.  Lamb  is  a  stockholder.  If  its 
terms  are  more  advantageous  to  that  association  than  the 
terms  of  the  first  lease,  the  change  was  for  his  benefit,  and 
he  has  no  standing  in  court  to  complain  on  that  account. 
As  a  matter  of  fact,  whatever  position  he  took  in  the  dis- 
trict court,  the  only  serious  complaint  which  he  makes 
here  as  to  the  cancelation  of  the  25-year  lease  is  that  in 
the  new  lease  some  of  the  provisions  of  the  first  lease 
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which  ho  considered  to  be  for  the  public  benefit  and  neces- 
sary to  carry  out,  preserve  and  effectuate  the  pui^pose 
and  intention  of  the  orifinnal  subscribers  to  the  buildin«j 
fund  liave  not  been  incorporated.  Both  parties  seem  to 
agree  that  the  decree  of  the  district  court  should  be  modi- 
fied so  as  to  reinstate  the  50-year  lease,  to  continue  the 
injunction  as  to  the  offensive  practices  complained  of, 
and  to  provide,  further,  for  the  better  protection  of  the 
purposes  for  which  the  money  was  subscribed  by  insert- 
ing in  tlie  decree  provisions  of  the  first  lease,  which  were 
omitted  in  tlie  second  one. 

This  beiipj:  so,  the  derree  of  the  district  court  is  accord- 
ingly modified  as  follows:  That  portion  of  the  decn»e 
setting  aside  the  second  lease  and  reinstating  the  lease  of 
January,  1807,  is  vacated.  The  lease  of  February  20, 
1903,  is  declared  to  be  a  valid  instrument  in  all  respects, 
and  tiie  injunction  heretofore  gi'anted  is  continued  in 
force.  It  is  further  ordered  and  decreed  that  the  lessee 
shall  keep  the  buildings  on  the  said  premiw^s  insured  for 
their  full  value  in  responsible  insurance  com])aiiics,  and 
in  case  of  loss  by  fire  or  other  agc^icy  the  money  derived 
from  insuiipue  i)olicies  shall  be  used  for  the  re-erection 
of  the  buildings  tliereon  within  18  montlis  after  the  loss; 
that  it  shall  keep  the  portion  of  said  lots  not  occupied  by 
the  auditorium  building  in  a  neat  and  park-like  c(mditiou 
and  free  fnmi  all  buildings  and  structures,  except  by  the 
consent  of  the  board  of  commissioners  of  Lancaster 
county;  that  the  lessee  shall  not  allow  any  intoxicating 
liquors  to  be  sold  on  said  premises  or  allow  any  gambling 
or  any  other  immoral  or  unlawful  practices  or  anything 
calculated  to  injure  tlie  nqjutation  or  impair  the  value  of 
said  piTmises  or  the  adjacent  property  of  the  neighbor- 
hood; that  the  lessee  shall  not  assign  the  lots  or  underlet 
the  premises  without  the  consent  of  the  county  board  of 
Lancaster  county  in  writing,  and  no  mortgage  lien  or 
other  incumbrance  shall  be  placed  against  said  lots  or  the 
imiu'ovements  and  buildings  tlu»reou.  It  is  further  or- 
dered that  the  judgment  in  favor  of  the  Auditorium  As- 
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sociation  against  Lancaster  county  be  set  aside,  and  tliat 
in  all  other  respects  the  jud,i^nent  of  the  district  court  be 
affirmed;  each  party  to  pay  his  own  costs  in  this  court. 

Judgment  accordincua'. 


TjOuisa  H.  Hjelm,  Administratrix,  appkltvKe,  v.  Joseph 
B.  VOLZ,  appellee;  Swift  &  Company,  appellant. 

Piled  June  10,  1910.    No.  16,079. 

1.  Appeal:    Verdict:    Conclusiveness.     Where  there  is  a  sharp  con- 

flict in  the  evidence  as  to  a  material  fact  In  a  case,  the  verdict 
of  the  jury  must  ordinarily  be  taken  as  conclusively  settling  for 
a  reviewing  court  that  the  testimony  of  the   witnesses  for   the 
prevailing  party  as  to  the  disputed  fact  reflects  the  actual  condi 
tlons. 

2.  Kaster  and  Servant:  CJontributory  Negligence:  Question  for  Jury. 

Whether  a  workman  was  guilty  of  contributory  negligence  in 
entering  a  cylinder  containing  a  revolving  shaft  with  arms,  at 
a  time  when  the  shaft  was  out  of  gear,  and  after  the  foreman 
and  other  employees  in  the  building  where  the  machinery  was 
used  had  been  informed  of  the  fact  that  he  would  enter  at  that 
time,  was  a  question  for  the  jury,  and  their  finding  in  that  respect 
will  not  be  set  aside. 

3. :    Assumption  of  Risk:    Question  for  Jury.     And  so,  also, 

under  such  circumstances,  as  to  the  question  whether  he  assumed 
the  risk  of  so  doing. 

4.  :'    Peixow   Servants.     In  this  state   what  is   known  as  the 

"department  rule"  as  to  fellow  servants  is  in  force.  Union  P.  R. 
Co.  V.  Erickson,  41  Neb.  1,  followed. 

5.  :     ,     Under    this   rule,    evidence   examined,    and    held 

that  the  deceased,  who  was  a  millwright  working  in  any  part  of 
the  packing  plant  as  directed,  and  an  oiler,  employed  only  in  the 
fertilizer  dryer  house,  were  not  fellow  servants. 

Appeal  from  the  district  court  for  Doushis  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

Greene,  Breckcnridge  &  M otters ^  for  ay)])enant. 

Henry  G.  Murphy  and  James  C,  KiusJer,  contra. 
10 
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Letton,  J. 

This  action  was  brought  by  the  administratrix  of  the 
estate  of  Carl  Hjelm,  deceased,  on  behalf  of  the  widow 
and  next  of  kin  to  recover  damages  for  the  wrongful  kill- 
ing of  the  deceased.  The  petition  is  lengthy,  but  in  sub- 
stance it  alleges' that  the  deceased  was  a  millwright  in 
the  employment  of  the  defendant.  Swift  &  Company,  in 
its  packing  house  at  South  Omaha,  Nebraska;  that  on 
July  20,  1906,  he  was  directed  to  fasten  a  bar  attached  to 
a  revolving  shaft  in  a  dryer  used  in  the  fertilizer  depart- 
ment. To  do  so  it  became  necessary  for  him  to  enter  the 
dryer,  wliich  is  a  large  iron  cylinder  inclosed  in  an  outer 
cylinder,  and  between  the  outer  and  inner  cylinders 
steam  is  admitted  for  the  purpose  of  heating  the  contents 
of  the  inner  cylinder.  The  shaft  is  caused  to  revolve  in 
the  inner  cylinder  by  a  gear  wheel  outside  of  the  dryer 
actuated  by  a  small  pinion  moved  by  means  of  a  clutch 
pulley.'  That  in  order  to  cause  the  shaft  to  revolve  it  is 
necessary  to  pull  or  tlirow  a  clutch  against  the  pulley, 
and  that  attached  to  the  clutch  for  the  purpose  of  moving 
it  is  an  iron  lever  about  3i  feet  long;  that  a  lever  stand 
is  adjacent,  upon  which  the  lever  rests,  and  upon  which 
it  slides  in  order  to  engage  or  disengage  the  clutch;  that 
when  the  appliance  was  originally  constructed  there  was 
attaclied  to  the  lever  stand  a  lock  and  chain  by  which 
the  lever  could  be  held  so  that  it  would  be  impossible  for 
the  pulley  to  become  engaged  and  the  shaft  to  revolve 
wlien  it  became  necessary  for  any  one  to  go  inside  the 
dryer,  but  that  at  the  time  that  deceased  was  ordered  to 
go  into  the  cylinder  and  make  the  repairs  the  lock  and 
chain  had  been  broken  oflf  or  removed;  that  there  was  no 
other  means  provided  to  fasten  the  lever;  that  by  reason 
of  the  lock  being  absent  the  dryer  was  in  an  unsafe  and 
dangerous  condition,  and  was  an  unsafe  place  to  work, 
unless  the  clutch  lever  was  securely  fastened ;  that  defend- 
ants failed  to  instruct  him  regarding  the  danger.  It  is 
further  alleged  that  after  Hjelm  entered  the  dryer  the 
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machinery  was  started  through  the  negligence  of  the  de- 
fendants; that  he  was  caught  therein  and  injured,  and 
that  he  died  within  a  short  time. 

The  defendant  company  filed  an  answer,  admitting  that 
Hjelm  was  in  its  employment  and  that  it  was  his  duty  to 
make  repairs  in  the  dryer.  It  alleged  that  the  dryer 
was  properly  equipped  and  was  provided  with  a  lock  and 
chain;  pleads  that  Hjelm  assumed  the  risks  of  the  service 
which  wereT)pen  and  obvious;  avers  that  if  the  negligence 
of  any  other  person  contributed  to  the  injury  such  negli- 
gence was  that  of  a  fellow  servant  of  said  Hjelm  working 
about  said  dryer,  who  carelessly  and  accidentally  started 
said  dryer  witliout  inquiry  as  to  the  situation  of  the  said 
Hjelm;  and  avers  that  he  was  guilty  of  negligence  him- 
self in  entering  the  dryer  without  securely  fastening  it. 
A  motion  was  made  by  the  plaintiff  to  require  defendant 
to  set  forth  more  specifically  the  name  of  the  person  re- 
ferred to  as  a  fellow  servant  who  started  the  dryer  and 
in  what  respect  his  action  was  careless  and  negligent. 
This  motion  was  sustained,  and  thereafter  the  defendant 
filed  an  amended  answer  substantially  the  same  as  the 
former,  except  that  in  the  fifth  paragi'aph  theieof  it 
pleaded:  "If  the  negligence  of  any  person  other  than  that 
of  the  said  Carl  Hjelm,  deceased,  in  any  manner  contrib- 
uted to  the  injury  resulting  in  the  death  of  said  Carl 
Hjelm,  such  negligence  was  that  of  Mads  Englund  or  Joe 
Oi)ocenski,  or  some  other  fellow  servant  of  said  Hjelm, 
working  about  said  dryer,  who  carelessly  or  accidentally 
started  said  dryer  in  motion  without  inquiry  as  to  th(^ 
situation  of  said  Hjelm,  whose  presence  in  tlie  dryer 
would  have  been  apparent  to  the  most  casual  observer.'' 
For  reply  to  this  allegation  the  plaintiff  admitted  that  the 
dryer  "was  carelessly  and  negligently  started  in  motion 
by  Joe  Opocenski,"  but  denied  that  Opocenski  was  a  fel- 
low servant  of  Hjelm.  The  reply  further  specifically 
denied  all  the  aflftrmative  allegations  of  negligence  of  de- 
ceased in  the  answer. 

The  evidence  shows  that  there  were  three  dryers  in  the 
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same  room,  which  was  in  a  three-story  building  known  as 
the  "fertilizer  drj^er'' ;  that  the  main-line  shafting  was  on 
the  third  floor;  tliat  from  this  shaft  the  power  was  com- 
municated by  means  of  a  clutch  pulley  and  belt  to  a  line 
of  shafting  on  the  second  floor,  from  which  separate  belts 
were  run  through  the  floor  to  each  dryer  on  the  first  floor. 
The  pulley  to  which  these  belts  ran  was  caused  to  engage 
and  operate  the  gear  wheel  on  the  end  of  each  dryer  by 
means  of  a  clutch  operated  by  a  lever  which  worked  hor- 
izontally. When  the  machinery  was  first  received  no 
fastening  was  provided  for  this  lever,  but  under  the  direc- 
tion of  Mr.  Branstad,  master  mechanic,  a  chain  was  bolted 
to  the  frame  upon  which  the  lever  rested  and  a.  padlock 
furnished,  by  which,  when'  the  lever  was  drawn  to  the 
south  end  of  the  lever  stand  throwing  the  clutch  out  of 
gear,  it  might  be  locked.  This  would  render  it  impossible 
to  start  the  dryer  shaft.  The  key  was  kept  in  the  office 
of  the  fertilizer  foreman.  The  day  before  the  accident 
the  operation  of  the  dryer  had  been  stopped  on  account 
of  the  pounding  of  a  bar  in  the  inside.  This  was  reported 
to  the  master  mechanic,  who  directed  the  deceased  and 
one  Mads  Englund,  another  millwright,  to  make  the 
necessary  repairs.  Englund  testifies  that  in  the  evening 
when  Hjelm  and  Ue  went  to  the  dryer  for  that  purpose 
they  found  that  it  was  too  hot  to  go  into.  They  then  went 
up  to  the  second  floor  and  found  Dreamel,  Sterba,  and 
Opocenski.  Dreamel  was  the  head  of  the  fertilizer  de- 
partment, Sterba  was  the  foreman  in  the  dryer  room,  and 
Ojwcenski  was  the  oiler  in  that  building.  Hjelm  told 
Dreamel  that  the  dryer  was  too  hot.  Dreamel  then  told 
him  to  leave  it  until  the  next  morning.  Both  Sterba  and 
Opocenski  were  present  at  this  converaation.  The  next 
morning  Hjelm  and  he  went  back  to  work.  It  was  dark 
at  the  north  end  of  the  dryer  w^here  the  hole  was  through 
which  it  must  be  entered,  so  they  took  an  incandescent 
light  upon  an  extension  wire  and  looked  in.  At  tliat  time 
the  shaft  was  set  so  that  one  of  the  arms  stood  across  the 
center  of  the  manhole.    Englund  then  went  to  the  south 
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gear.  The  power  had  been  turned  off  upstairs,  but  the 
dryer  was  still  running,  the  shaft  moving  only  a  little. 
It  seems  that,  in  order  to  "stop  the  power"  after  the 
clutch  was  thrown  out  on  the  upper  floor,  the  dryers  or 
some  of  them  if  not  in  gear  would  be  thrown  in,  so  as,  by 
increasing  the  load,  to  check  the  running  of  the  shafts 
and  pulleys.  Since  this  testimony  of  Englund's  forms  the 
basis  of  the  plaintiflf^s  case,  it  will  be  unnecessary  to  con- 
sider in  detail  all  of  the  testimony  of  defendant's  wit- 
nesses, and. we  only  consider  such  of  it  as  elucidates  the 
particular  point  under  discussion. 

1.  The  first  point  made  by  appellant  is  that  the  dryer 
was  suitably  equipped  with  a  safety  device.  Counsel  vig- 
orously insist  that  there  is  no  pr(X)f  as  to  tlie  lack  of  a 
lock  and  chain,  as  well  as  of  a  number  of  other  facts  es- 
sential to  recovery;  but  this  is  evidently  based  upon  the 
idea  that  the  testimony  of  the  witnesses  for  the  dc^fendant 
is  true  in  all  respects,  and  that  mucli  of  that  in  behalf  of 
the  plaintiff  is  not  worthy  of  belief.  With  this  idea,  the 
jury  evidently  did  not  agi'ee,  and,  since  the  matters  in 
which  the  testimony  conflicts  have  been  settled  by  the 
jury  in  favor  of  the  plaintiff,  we  must  assume  those  facts 
established  which  were  testified  to  by  the  ])laintilt"s  wit- 
nesses. There  is  a  sharp  and  direct  conflict  in  the  testi- 
mony as  to  whether  or  not  tliere  was  a  lock  on  the  chain 
at  tfie  lever  stand  on  the  morning  of  the  accident.  The 
testimony  of  Englund,  Washington,  and  R(^atty  is  in  di- 
rect contradiction  to  that  of  Branstad,  Volz,  llussell,  and 
other  witnesses  for  defendant.  The  jury,  however,  has 
settled  this  controversy,  and  must  have  found  that  the 
story  of  the  plaintiffs  witnesses  was  true,  and  we  are  not 
at  liberty  to  interfere  with  their  finding  in  tliat  respect, 
even  though  from  the  inanimate  page  we  miglit  think 
there  was  grave  reason  to  doubt  the  stateiuouts.  It  may 
be  considered  as  established,  therefore,  that  there  was  no 
lock  on  the  lever  stand  at  the  time  of  the  accident,  and  it 
is  clearly  shown  that  the  lock  was  a  necessary  and  proper 
appliance  in  order  to  prevent  just  sucli  accidents. 
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2.  As  pointed  out  in  appellant's  brief,  while  there  is  a 
clear  distinction  between  assumption  of  risk  and  contrib- 
utory negligence,  it  often  happens  that  both  of  these  prin- 
ciples may  be  applicable  to  the  same  facts.  In  this  case 
if  the  machinery  had -been  in  gear  when  Hjelm  entered 
the  dryer,  he  would  have  assiuned  the  risk  of  it  starting, 
and  would  also  have  been  guilty,  under  ordinary  circum- 
stances in  working  hours,  of  contributory  negligence 
which  would  bar  recovery.  But  the  machinery  was  not  in 
gear  at  the  time,  and  whether  the  lock  and  chain  were  in 
place  or  not,  it  was  for  the  jury  to  determine  whether  the 
fact  that  Hjelm  went  into  the  dryer  without  fastening  the 
gear  wheel  in  some  manner  was  negligence.  In  this  con- 
nection they  were  entitled  lo  consider  the  fact  that  on  the 
evening  before  he  had  informed  the  only  men  in  the  build- 
ing whom  the  evidence  shows  had  anything  to  do  with  the 
control  of  the  machinery  therein  that  he  was  going  into 
the  dryer  the  first  thing  in  the  morning.  The  question 
whether  after  taking  this  precaution  he  was  negligent  in 
entering  the  dryer  without  fastening  the  gear  wheel  so 
that  no  one  could  start  the  machinery,  and  the  question  of 
wliether  he  assumed  this  risk  have  been  settled  by  the 
verdict. 

3.  The  principal  issue  left  in  the  case,  then,  is  whether 
the  act  of  setting  the  dryer  in  motion  was,  as  the  defend- 
ant pleads,  the  "negligence  *  *  *  of  Mads  Englund 
or  Joe  Opocenski,  or  some  other  fellow  servant  of  Hjelm, 
*  *  *  who  carelessly  or  accidentally  started  said  dryer 
in  motion  without  inquiry  as  to  the  situation  of  said 
Hjelm,  whose  presence  in  the  dryer  would  have  been  ap- 
parent to  the  most  casual  observer."  After  the  case  had 
been  submitted  to  the  jury,  the  following  question  in  writ- 
ing was  received  by  the  court:  "To  the  Court:  If  the 
jury  agrees  that  the  oiler  started  the  machinery  by  throw- 
-ing  in  the  clutch  on  the  sliaft  that  operated  No.  3  dryer, 
and  was  thereby  responsible  for  the  death  of  Hjelm, 
would  that  sufficiently  relieve  said  Hjelm  from  respon- 
sibility, if  in  the  judgment  of  the  jury  or  any  of  them  he 
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(lid  not  use  ordinary  care  to  make  the  niaeliinery  safe  be- 
fore going  into  tlie  dryer,  No.  8  and  No.  10  of  the  instruc- 
tion of  the  court  se<*ining  to  the  jury  to  conflict  at  this 
point?'' 

The  court  answered  this  inquiry  by  an  additional  in- 
struction as  follows:  "A  master  has  a  riglit  to  assume 
that  an  employee  will  use  that  ordinary  cai'e  and  caution 
that  an  ordinary  j)ruclent  and  (*areful  man  would  use 
when  going  into  a  place  of  danger,  and  an  employee  has 
a  right  to  assume  that,  w^hen  going  into  a  place  of  danger, 
the  master  will  use  that  care  and  cauti<m  an  ordinary 
careful  and  prudent  man  would  use  in  keeping  the  prem- 
ises reasonably  safe  for  an  employee  to  work.  If  the  ' 
plaintiff  has  siitislied  you  by  a  preponderance  of  the  evi- 
dence that  the  deceased  notified  the  fertilizer  <lepartiiu*nt 
that  he  was  going  into  the  dryer  on  the  moniing  of  the  in- 
jury, and,  notwithst^mding  said  knowledge,  said  oiler 
carelessly  and  negligently  turned  on  the  ix)wer  and 
thereby  causcnl  the  death  of  the  deiM»as(»d,  and  you  further 
find  said  oiler  was  not  a  fellow  servant  of  the  deceascnl, 
then  you  are  instructed  that  the  defendant  would  be  liable 
for  the  death  of  the  deceased,  even  though  the  de<*eased 
did  not  use  ordinary  care  in  going  into  said  dryer." 

The  defendant  com])lains  that  this  "took  from  the  jury 
every  quest i<m  in  the  case  save  only  the  right  to  find  that 
Opocenski,  the  oiler,  started  up  the  machinery,  and  that 
he  was  not  a  fellow  senant,"  but  in  our  view  of  the  issues 
and  of  the  evidence*  this  is  the  pivotal  question  in  the  case. 
Ev(n\  if  a  lock  had  bcnm  furnished  and  no,t  used,  if,  as 
]]nglund  testifies,  those  in  charge  of  the  dryer  house  and 
tlie  oiler,  Opocenski,  had  been  told  in  the  evening  that  the 
men  w(T(»  going  into  the  dryer  that  morning,  then,  if 
Opocenski,  having  this  knowledge,  carelessly  started  the 
dryer,  his  master  would  be  liable,  if  he  were  not  a  fellow^ 
servant  of  the  dec(*ased. 

This  brings  us  then  to  the  final  question,  which  is 
whether,  as  alleged  in  the  answer,  Opocenski  was  a  fel- 
low servant  with  Hjelm.     The  evidence  shows  that  the 
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portant  duties  respecting  the  working  and  stopping  of 
the  machinery,  etc.,  were  directed  by  the  fertilizer  fore- 
man.  He  was  not  consociated  with  the  millwrights  in 
the  same  task.  At  the  time  of  the  accident  there  was  no 
community  oi  action  between  the  millwrights,  who  were 
engaged  in  repairing  the  dryer  under  the  direction  of  the 
millwright  foreman,  and  the  oiler  who  stopped  the  power, 
which  was  a  part  of  his  regular  duties.  Their  spheres  of 
activity,  while  connected  in  the  sense  that  the  duties  of 
both  were  concerned  with  machinery,  and  that  the  oiler 
was  to  some  extent  under  the  direction  of  the  millwright 
foreman,  were  sei)arate  and  distinct,  and  as  we  have  seen 
even  when  working  in  the  same  building  they  were  not 
associated.  It  is  clear  that  tliese  servants  were  not  so 
associated  together  in  the  same  lines  of  employment  as  to 
constitute  fellow  servants  under  the  rule  adopted  in  this 
state,  which  is  commonly  known  as  the  "department 
rule."  Norfolk  Beet-Sugar  Go.  v.  Ko(fli,  52  Neb.  197; 
Union  P,  R.  Go.  v.  Erickson,  41  Neb.  1.  This  is  the  rule 
here,  and,  while  rejected  in  a  number  of  other  jurisdic- 
tions with  courts  of  high  standing,  we  are  not  inclined  to 
depart  from  it  Under  this  rule  it  is  a  question  of  fact 
for  the  jury  to  determine  whether  the  persons  involved 
are  fellow  servants.  They  have  determined  that  Opo- 
censki  and  Hjelm  were  not  fellow  servants,  and  their  find- 
ing is  fully  supported  by  the  evidence. 

We  have  been  cited  by  the  defendant  to  a  number  of 
cases  where  this  court  has  held  that  the  person  injured 
had  assumed  the  risk  of  his  employment,  and  to  others 
where  the  servant  had  been  guilty  of  contributory  negli- 
gence sufficient  to  bar  recovery,  but  the  facts  in  the  cases 
cited  are  so  different  from  those  in  the  instant  one  that 
the  holding  in  those  cases  that  as  a  matter  of  law  the  em- 
ployer was  not  liable  is  no  justification  for  such  a  hold- 
ing here. 

Under  the  facts  testified  to  in  the  case,  we  find  no 
prejudicial  error  in  the  instructions  complained  of.  The 
judgment  of  the  district  court,  therefore,  is 

Affirmed. 
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L.  C.  Madsen,  Trustee,  appellee,  v.  Farmers  &  Mer- 
chants Insurance  Company,  appellant. 

Fnja)  JUNB  10,  1910.    No.  16,082. 

1.  Insurance:  Unfiued  Chattel  Mortgage:  Materiality.  The'  exist- 
ence in  the  hands  of  the  mortgagee  of  an  outstanding,  unfiled 
chattel  mortgage  upon  a  stock  of  goods,  given  as  security  for  a 
guaranty  of  a  debt  of  the  mortgagor,  is  a  fact  material  to  the 
risk  in  a  contract  of  insurance  of  the  goods,  even  though  the 
instrument  contains  a  clause  that  it  "shall  not  be  valid  until  and 
unless  filed." 

2. :    :    Concealment.    If  such  a  mortgage  exists,  and  the 

applicant  for  insurance,  when  Inquired  of  whether  the  property 
"is  mortgaged  ox  otherwise  incumbered,"  answers  in  the  nega- 
tive, this  is  the  concealment  of  a  fact  material  to  the  risk,  which, 
under  the  conditions  of  the  policy  that  "this  entire  policy  shall 
be  void  if  the  assured  has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact  or  circumstance  concerning 
this  Insurance  or  the  subject  thereof.  •  •  *  This  entire  policy 
shall  be  void  "*  "*  *  if  the  subject  of  insurance  be  personal 
property  and  be  or  become  incumbered  by  a  chattel  mortgage" — 
avoids  the  contract. 


Appeal  from  the  district  court  for  Howard  county: 
James  N.  Paul,  Judge.    Affirmed  on  condition. 

A.  L.  Chdse  and  Charles  A.  RobblnSj  for  appellant. 

Charles  B.  Keller  and  T.  T.  Bell,  contra, 

Letton,  J. 

This  is  an  action  upon  an  insurance  policy.  The  policy 
was  dated  October  15,  1907.  It  provided  for  f  4,700  insur- 
ance upon  merchandise,  |300  upon  furniture  and  fixtures, 
and  f  100  upon  a  piano,  all  contained  in  a  store  building 
in  Cotesfield,  Nebraska,  the  property  of  Joseph  Jarosz. 
On  the  1st  of  December,  1907,  the  prox)erty  was  destroyed 
by  fire.  The  petition  alleges  tliat  a  few  days  afterwards 
defendant  offered  to  pay  the  full  amount  of  the  policy 
within  60  days,  as  provided  by  the  policy,  or  to  pay  the 
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same  immediately,  less  a  discount  of  2  per  cent. ;  that  the 
plaintiff,  who  is  the  trustee  in  bankruptcy  of  Jarosz,  ac- 
cepted the  discount  proposition,  but  that  afterwards  the 
defendant  refused  to  pay  the  loss  upon  the  ground  that 
there  was  a  chattel  mortgage  on  the  property  when  the 
policy  was  written.  The  defendant  denies  the  settlement, 
pleads  concealment  of  material  facts,  and  fraud  and  mis- 
representation in  the  written  application,  in  that,  on  or 
about  the  27th  of  February,  1907,  Jarosz  executed  a  chat- 
tel mortgage  to  one  St.  Nadolinski  covering  all  of  the 
insured  goods;  that  by  collusion  this  mortgage  was  kept 
secret  and  concealed,  and  the  defendant  was  thereby  in- 
duced to  execute  a  policy  which  it  would  not  have  done 
had  it  been  informed  of  the  incumbFance.  It  further  al- 
leged that  when  proofs  of  loss  were  prepared  and  received 
defendant  had  no  knowledge  of  the  existence  of  the  mort- 
gage, and  that  when  it  ascertained  this  fact  it  tendered 
back  to  the  assvu'ed  the  full  amount  of  the  premium, 
which  it  still  i)roffers.  The  reply  is  a  general  denial.  At 
the  conclusion  of  the  trial  both  parties  moved  for  a  di- 
rected verdict.  Tlie  court  instructed  the  jury  to  return 
a  verdict  for  the  full  amount  claimed  by  the  plaintiff. 

The  only  material  question  presented  is:  Was  the 
policy  void  at  its  inception  by  reason  of  the  execution  of 
the  instrument,  exhibit  6,  which  defendant  contends  is  a 
chattel  mortgage  and  was  such  at  the  time  it  was  ex- 
ecuted, but  whicli  plaintiff  claims  did  not  become  a  mort- 
gage under  its  terms  until  filed  in  the  office  of  the  c(mnty 
clerk?  Jarosz  purchased  this  stock  of  merchandise  from 
T.  T.  Hell  of  St.  Paul,  Nebraska.  Mr.  Bell  testifies  that 
at  the  time  he  sold  the  stock  of  goods  he  went  to  Cotes- 
field  for  the  purpose  of  closing  the  transaction;  that  he 
had  a  contract  of  sale  drawn  which  containtMl  a  guaran- 
tee of  the  payments  to  be  made  by  Jarosz,  and  that  Mr. 
Nadolinski,  who  was  Jarosz'  father-in-law,  auiced  to  sign 
the  guarantee,  but  insisted  that  he  should  have  some  se- 
curity from  Jarosz  "so  that  he  could  have  some  rights  in. 
tlie  property  if  Jarosz  should  not  pay  as  he  agreed,  or  if 
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gage  on  the  property,  that  it  was  an  "incumbrance"  within 
the  meaning  of  the  application  and  policy;  and  further 
contends  Jbhat  the  policy  is  void  for  fraudulent  conceal- 
ment by  the  insured  of  the  character  of  his  title  and  in- 
terest in  the  property.  The  plaintiff  insists  that  the  ex- 
press condition  in  the  instrument,  "And  shall  not  be  valid 
until  and  unless  filed,"  is  a  condition  precedent  which 
had  never  been  complied  with  before  the  destruction  of 
the  property  by  fire,  and  that  consequently  the  mortgage 
never  took  effect  or  became  valid;  that,  this  being  the 
case,  there  was  no  misrepresentation  or  concealment  in 
the  application;  that  there  being  then  no  chattel  mort- 
gage in  existence  the  negative  answer  to  the  question 
whether  the  property  was  "mortgaged  or  otherwise  in- 
cumbered" was  true.  We  are  of  opinion  that  at  the  time 
the  insurance  was  procured  Jarosz  concealed  from  the  in- 
surer a  material  fact  concerning  the  subject  of  insurance. 
He  knew  at  the  time  that  the  instrument,  exhibit  6,  was 
executed  that  if  the  fact  were  known  that  a  chattel  mort- 
gage existed  on  the  stock  it  would  be  impossible  to  pro- 
cure insurance,  and  therefore  knew  that  this  fact  was 
material  to  the  risk,  yet  at  the  time  of  applying  for  the  in- 
surance he  stated  that  the  property  was  not  "mortgaged 
or  otherwise  incumbered."  The  existence  of  this  instru- 
ment was  a  fact  which  the  insurance  company  was  en- 
titled to  know,  so  that  it  might  decide  whether  to  enter 
into  the  insurance  contract  or  not.  In  all  insui*ance  con- 
tracts there  is  a  moral  hazard,  and  it  is  necessary  to  the 
safe  operation  of  the  business,  and  entirely  proper  and 
right,  that  an  insurer  should  require  information  from 
the  applicant  which  will  allow  it  to  determine  from  the 
facts  the  extent  of  this  hazard  and  of  the  risk  which  it  is 
assuming.  The  instrument  affected  the  rights  of  the  in- 
sured in  the  property.  His  interest  in  it  was  not  the  same 
as  it  was  before  it  was  executed,  being  subject  to  the  will 
of  the  mortgagee.  It  was  not  the  property  itself  that  was 
in  reality  the  subject  of  the  insurance  contract,  but  it 
was  the  interest  of  the  insured  therein,  and  an  instrument 
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which  affected  such  interest  to  such  an  extent  as  did  this 
mortgage  most  certainly  affected  the  moral  hazard. 
Stanisics  V.  Hartford  Fire  Ins.  Co.,  83  Neh.  768.  A  clear 
discussion  of  this  suhject  is  found  in  the  opinion  of  Judge 
Sanborn  in  Connecticut  Fire  Ins.  Co.  v.  Manning^  160 
Fed.  382,  from  which  we  quote:  "The  property  insured 
against  fire  in  this  policy,  and  in  like  policies  of  insur- 
ance ordinarily,  is  not  the  real  or  personal  property  de- 
scribed therein,  but  it  is  the  interest  of  the  assured  in  that 
proi)erty.  The  extent  of  his  interest  is  therefore  neces- 
sarily material  to  the  risk  which  the  underwriter  as- 
sumes. The  moral  hazard  is  one  of  the  main  elements, 
if  not  the  chief  element,  of  an  insurance  risk,  and  it  is 
never  negligible.  It  is  always  material  to  the  risk.  Moral 
liazard  is  but  another  name  for  a  pecuniary  interest  in 
the  assured  to  permit  the  property  to  burn.  Statistics, 
'experience,  and  observation  all  teach  alike  that  the  moral 
hazard  *  *  *  is  greatest  when  the  assured  may  gain 
the  most  by  the  burning  of  the  property.  The  extent  of 
the  interest  of  the  assured  in  the  property  insured  meas- 
ures the  moral  hazard,  and  hence  is  always  material  to 
the  risk  of  the  insurance.  But  any  incumbrance  upon 
the  interest  of  the  assured  diminishes  that  interest  by  the 
amount  of  the  incumbrance  and  thus  becomes  itself  ma- 
terial to  the  risk.  The  resjKmsibility  of  the  assured,  his 
ability  to  pay  the  premiums  upon  his  i>olicy,  is  another 
important  consideration  to  the  underwriter,  and  the  ex- 
tent of  his  interest  in  the  insured  property,  the  incum- 
brance upon  it,  and  his  indebtedness  on  account  of  that 
incumbrance  tend  clearly  to  show  his  responsibility,  and 
in  that  way  are  material  to  the  risk."  See,  also,  Secrest 
V.  Hartford  Fire  Ins.  Co.,  68  S.  Car.  378,  47  S.  E.  680 ; 
Hutchins  v.  Cleveland  Mutual  Ins.  Co.,  11  Ohio  St.  477; 
Lee  V.  Agricultural  Ins.  Co.,  79  la.  379.  The  insirnment, 
although  written  upon  a  real  estate  mortgage  blank,  was 
a  valid  mortgage  upon  the  property.  The  consideration 
had  passed,  the  mortgagor  had  lost  all  control  over  the 
instrument,   and   its  entire  poss(»ssi()n   and    conliol    had 
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vested  in  the  mortgagee.  He  might  file  the  same  at  any 
time.  It  is  apparent  from  the  testimony  that  the  parties 
understood  it  was  to  be  kept  from  the  records  for  the 
express  purpose  of  obtaining  credit  and  insurance.  The 
object,  so  far  as  concerned  the  defendant  here,  was  to 
deceive  the  insurer  into  believing  that  no  one,  other  than 
Jarosz,  had  any  interest  in  the  property.  Such -proceed- 
ings are  not  favored.    Ackerman  v.  Ackerman,  50  Neb.  54. 

While,  as  the  plaintiff  contends,  forfeitures  are  looked 
upon  by  courts  with  ill  favor,  and  will  be  i^nforced  only 
when  the  strict  letter  of  the  contract  requires  it,  it  is 
equally  true  that  good  faith  and  fair  dealing  are  requii^ed 
in  insurance  contracts  as  much  as  in  any  other  contract, 
and  that  courts  are  as  reluctant  to  countenance  deceiving 
an  insurance  company  by  the  concealment  of  material 
facts  as  deceiving  any  other  corporation  or  an  individual. 
We  have  heretofore  said:  "When  the  insurer  makes  in- 
<|uiry  about  facts  material  to  the  risk,  he  is  justified  in 
acting  on  the  assumption  that  the  information  imparted 
by  the  applicant  for  insurance  is  correct.  He  is  entitled 
to  know  whether  the  property  to  be  insured  is  incumbered, 
and,  if  so,  to  what  extent,  so  that  he  may  act  intelligentlj^ 
in  determining  whether  he  will  accept  or  decline  the  risk. 
The  representations  of  the  applicant  become  the  basis  of 
insurance,  and  if  they  be  false,  touching  matters  material 
to  the  risk,  the  contract  obtained  through  their  influence 
cannot  be  enforced;  and  it  is,  in  sucli  case,  quite  imma- 
terial whether  the  misstatement  resulted  from  bad  faith 
or  from  accident  or  ignorance'' — citing  cases.  Heal  v. 
Farmers  &  Merchants  Ins,  Co,,  59  Neb.  253. 

The  i)olicy  contains  the  following  provision:  "This 
entire  i>olicy  shall  be  void  if  the  assured  has  concealed  or 
misrepresented,  in  waiting  or  otherwise,  any  material 
fact  or  circumstance  concerning  this  insurance  or  the  sub- 
ject thereof.  ♦  ♦  ♦  This  entire  policy  shall  be  void 
*  *  *  if  the  subject  of  insurance  be  personal  property 
and  be  or  become  incumbered  by  a  chattel  mortgage."  It 
was  the  dutv  of  Jarosz  to  be  candid  and  fair  in  his  deal- 
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ing  with  the  insurance  company,  and  to  state  the  facts 
with  reference  to  the  execution  and  delivery  of  this  in- 
strnmenty  so  that  the  company  might  determine  for  itself 
whether  it'^was  willing  to  assume  the  risk.  The  conceal- 
ment by  him  of  these  facts  was  a  violation  of  the  fore- 
going condition  of  the  policy,  and  his  negative  answer  to 
the  question,  "Is  the  proi)erty  mortgaged  or  otherwise 
incumbered?"  was  untrue.  Whether  the  instrument  in 
question  was  a  mortgage  or  not,  it  constituted  an  "incum- 
brance" upon  the  property  presently  effective  or  not  at 
the  option  of  Nadolinski.  It  was  a  lien,  as  defined  by 
2  Bouvier,  Law  Dictionary,  226 :  "A  hold  or  claim  which 
one  person  has  ui)on  the  property  of  another  as  a  security 
for  some  debt  or  charge."  Sessions  v.  Irwin,  8  Neb.  5. 
See,  also.  Black,  Law  Dictionary,  613,  defining  "Incum- 
brance." 

For  these  reasons,  we  think  the  district  court  erred  in 
directing  a  verdict  for  the  full  amount  of  the  policy.  The 
plaintiff,  however,  was  entitled  to  a  verdict  for  the  amount 
of  the  insurance  upon  the  piano,  whicli  was  not  included 
in  the  mortgage.  The  judgment  of  the  district  court  \y\\] 
therefore  be  affirmed,  if  plaintiff  files  a  remittitur  of  the 
verdict  in  excess  of  f  100,  with  interest  at  7  per  cent,  from 
the  12th  day  of  December,  1907,  within  40  days;  other- 
wise, the  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings;  costs  in  this  court  taxed 
to  plaintiff. 

Affibmed. 


Scott  W.  Kimes,  appellant,  v.  Edwin  R.  Libby,  appellee. 

Filed  June  10,  1910.     No.  16,035. 

1.  Boundaries:  Mistaken  Location:  Co.xcLr.sivKNKss.  Where  the 
true  line  between  coterminous  tracts  of  land  can  be  ascertained, 
and  the  owners  of  the  real  estate  by  mistake  agree  upon  an 
erroneous  boundary,  believing  it  to  be  the  true  line,  they  will 
not  be  concluded  thereby  from  claiming  to  the  correct  line  when 
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discovered,  unless  the  statute  of  limitatlonB  has  run,  or  equitable 
reasons  exist  tor  adhering  to  the  erroneous  line. 

2.  Adverse  Possession:    Public  LAin)s:     Rtghts  of  Entbtman.     The 

■  statute  of  limitations  will  not  run  In  favor  of  an  occupant  of  land 
the  title  whereof  is  in  the  United  States  as  against  the  entryman, 
until  the  latter's  right  to  a  patent  has  been  completed  by  the 
performance  on  his  part  of  every  act  entitling  him  to  that  con- 
veyance. 

3.  Boundaries:     Location:     Estoppel.      The    evidence    in    this    case 

examined  in  the  opinion,  and  held  insufficient  to  bar  the  defend- 
ant from  asserting  title  to  all  of  the  real  estate  described  In  his 
patent  therefor. 

Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

J.  B.  Smith,  for  appellant. 

N.  D.  Jdckson  and  C.  H.  KeUey,  contra. 

Root,  J. 

This  is  an  action  to  quiet  in  plaintiflP  title  to  about  15 
acres  of  land.  The  defendant  in  his  answer  prayed  for 
like  relief  and  prevailed.     The  plaintiff  appeals. 

The  plaintiff  in  1884,  entered  as  a  homestead  under  the 
federal  law  the  east  half  of  the  southwest  quarter  of  sec- 
tion 5,  in  township  25  north,  of  range  8  west,  in  Antelope 
county,  and  other  lands,  and  his  patent  was  issued  in 
March,  1892.  About  1884  the  defendant  entered  the  west 
half  of  the  southwest  quarter  of  said  section  under  the 
acts  of  congress  relating  to  timber  culture.  He  became 
entitled  to  a  patent  in  1894,  and  it  was  issued  in  1895.  In 
1885  the  plaintiff  and  the  defendant  employed  the  county 
surveyor,  a  Mr.  McGee,  to  locate  the  line  dividing  their 
respective  eighties,  and  subsequently  occupied  and  cul- 
tivated their  holdings  with  respect  to  the  line  established 
by  that  official.  In  1889  or  1890,  the  proof  is  not  con- 
vincing as  to  the  exact  date,  the  litigants  constructed  a 
fence  ui>on  the  line  established  by  Mr.  McGee.  In  1902 
the  defendant  caused  Mr.  Staples,  the  county  surveyor  of 
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Antelope  county,  to  resurvey  the  dofc^ndant's  farni,  and 
said  oflicial  located  tlie  dividing  line  between  the  east  and 
west  half  of  tlie  southwest  quarter  about  15  rods  east  of 
the  line  establislied  by  McGee.  To  this  point  tlicre  is  no 
conflict  in  tlie  evidence,  but  from  thenceforward  the  testi- 
mony is  conflicting.  The  plaintiff  testifies  that  the  par- 
ties hereto  agreed  that  McGee  should  establish  the  line 
and  each  landowner  would  abide  thereby.  Tlie  plaintiff 
furtlier  testifies  that  in  1902  he  was  coerced  into  moving 
liis  fence  and  did  not  at  that  time  know  his  rights  in  the 
premises.  The  further  claim  of  title  by  adverse  posses- 
sion to  the  tract  of  land  in  dispute  is  advanced  by  the 
plaintiff. 

Concerning  the  McGee  survey,  the  evidence  is  satisfac- 
tory tliat  the  i)arties  did  not  know  the  location  of  the  di- 
viding line  between  their  farms;  that  they  ac.  .cd  that 
survey  as  satisfactory  evidence  of  the  true  line,  acted  in 
accordance  therewith,  but  made  no  specific  agreement  to 
abide  by  McGee's  survey.  The  evidence  further  proves 
that  Staples',  and  not  McGee's,  survey  establislied  the 
true  line  between  the  litigants'  farms.  McGee  admits  he 
did  not  have  all  of  the  government  field  notes  with  re- 
spect to  this  section  at  the  time  he  made  his  survey,  and 
bis  description  of  the  methods  employed  by  him  in  locat- 
ing the  line  between  the  litigants'  resi)ective  farms  does 
not  evidence  the  care  taken  by  Sir.  Staples  while  engaged 
in  the  'same  task.  It  is  undisputed  that  the  southwest 
government  corner  to  section  5  and  the  quarter  corner  on 
the  south  side  of  the  section  are  not  evidenced  by  any 
monuments  or  pits  created  by  the  government  surveyors, 
and  that  there  are  no  such  monuments  or  pits  to  indicate 
the  corners  of  many  of  the  interior  sections  in  tlie  town- 
ship. Mr.  Staples  devoted  about  three  days  to  surveying 
in  the  township  in  order  to  locate  the  line  in  dispute.  He 
located  the  government  corners  one  mile  west,  one  mile 
north,  three  miles  south,  and  five  miles  east,  respectively, 
from  the  S(^)uthwest  corner  of  section  5,  and  chci^ked  liis 
measurements  and  lines  by  the  location  of  other  estab- 
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lished  government  corners.  There  was  nothing  other  than 
Mr.  McClee's  insufficient  data  and  liasty  work  to  prevent 
the  parties  in  1885  from  locating  the  line  between  their 
farms. 

Tlie  rule  applicable  to  this  state  of  facts  is  stated  in 
Trussel  v,  LewiSy  13  Neb.  415:  "Where  the  true  line  can 
be  as(*ertained,  and  parties  by  mistake  agree  upon  an 
erroneous  line  as  their  boundary,  believing  it  to  be  the 
true  line,  they  will  not  be  concluded  by  sudi  agreement 
from  cUiiming  to  tlie  true  line  when  discovered,  unless  the 
statute  of  limitations  has  run,  or  equitable  reasons  exist 
for  establishing  an  erroneous  line."  The  first  exception 
to  the  general  rule  is  asserted  by  the  plaintiff  to  establish 
title  in  himself  to  the  strip  of  land  in  dispute  because  17 
years  passed  subsequent  to  the  1885  survey  before  he  was 
disturbed,  and  in  the  meantime  he  had  occupied  the  real 
estate  and  enjoyed  the  prolits  arising  therefrom.  It  ap- 
pears, lun\ever,  that  until  1805  the  legal  title  to  this  land 
was  in  the  United  States,  and  until  July,  1894,  the  d(;- 
fendant  had  not  complied  with  the  timber  culture  law  so 
as  to  entitle  him  to  a  patent.  Under  these  circumstances 
the  statute  of  limitations  did  not  commence  to  run  in  the 
plaintiff's  favor  until  July,  1891.  Mills  v,  Tranr^  35  Neb. 
292.  TIu*  defendant  resumed  possession  of  the  land  in 
1902,  and  title  by  adverse  possession  did  not  vest  in  the 
plaintiff. 

We  think  no  equitable  reasons  exist  for  adhering  to  the 
erroneous  line.  No  improvenu^nts  otlier  than  a  fence  were 
constructed  because  tlie  line*  was  erroneously  located  by 
McGee,  and  the  plaintiff  had  the  same  menus  that  were 
accessible  to  the  defendant  to  ascertain  the  corrert  bound- 
ary. The  fact  is  also  established,  by  a  fair  preponder- 
ance of  the  evidence,  that  before  the  1902  survey  was 
closed  the  plaintiff'  in  a  conversation  with  the  defendant  in 
the  presence  of  the  surveyor  and  his  assistants  recognized 
the  later  surv(\v  as  the  correct  one  and  agreed  to  move  his 
fence.  Witliin  about  two  weeks  he  voluntarily  moved 
that  fence  to  the  line  established  bv  the  Stjn.hs*  sir/vc'v, 
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and  until  1907,  when  this  suit  was  commenced,'ac(juieseed 
in  the  later  line  as  the  correct  boundary.  The  defendant 
voluntarily  relinquished  to  his  neighbor  in  section  6  a 
strip  of  land  corresponding  in  width  to  that  in  suit  in  the 
instant  case.  The  plaintiff  has  taken  advantage  of  sur- 
veys made  by  Staples  bailed  upon  the  corners  used  as 
starting  points  in  the  Libby  survey  to  secure  from  an- 
other neighbor  possession  of  a  tract  of  land  theretofore 
occupied  and  claimed  by  that  neighbor. 

We  can  discover  no  equitable  considerations  to  justify 
the  plaintiff's  present  claim  that  the  erroneous  line  estab- 
lished by  Mr.  McGee  should  be  accepted  in  the  place  of 
the  true  one  located  by  Mr.  Staples  and  for  five  years 
recognized  by  all  parties  in  interest  as  correct. 

The  judgment  of  the  district  court  is  right  and  is 


Affirmed. 


Sheridan  Coal  Company,  appellant,  v.  O.  W.  Hull 

Company,  appellee. 

Filed  Junb  10,  1910.    No.  16,042. 

1.  Pleading:    Sufficienot  after  Jttdgment.     Vl^ere  the  suflaclency  of 

an  answer  to  support  a  counterclaim  is  not  questioned  until  after 
JudgD^ent,  all  reasonable  intendments  should  be  indulged  in  sup- 
port of  the  pleading. 

2.  Sales:  Offer:    Acceptance.    An  affirmative  answer  to  a  proposition 

to  purchase  coal,  followed  by  a  delivery  of  a  major  part  of  the 
fuel  referred  -to,  may  be  taken  as  satisfactory  evidence  of  an 
acceptance  of  the  proposition,  although  the  answer  indicates 
there  may  be  a  brief  delay  in  the  first  delivery  of  the  coal. 

3.  Trial:    Instructions:     Review.     Upon  appeal,  the  district  court's 

instructfons  will  be  considered  together,  and  the  losing  party 
will  not  be  heard  to  complain  that  an  instruction  is  not  precisely 
and  clearly  stated  if  he  did  not  request  a  proper  instruction  upon 
the  subject. 

4.  Appeal:    Verdict:     Conclusiveness.     Questions  of  fact  upon  con- 

flicting evidence  are  to  be  decided  by  the  jury  in  actions  at  law. 
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and  tlif^lr  finding  will  not  be  set  aside  on  the  ground  of  the  want 
of  evidence  to  support  it  unless  it  appears  that  the  verdict  is 
manifestly  wrong. 

5.  Witnesses:   Examination.    Where  a  witness  is  called  to  contradict 

the  testimony  of  a  former  witness  who  has  stated  that  certain 
things  were  said,  It  is  within  the  discretion  of  the  trial  court  to 
permit  counsel  to  ask  leading  questions. 

6.  An  unauthorized  declaration  of  an  agent,  made  after  the  transac- 

tion to  which  it  relates  Is  completed,  is  not  competent  evidence 
against  the  principal. 

7.  Appeal:    Authobitt   of  Aobnt:     Admissibilitt   of  EvmENOE.     An 

agent  of  a  corporation  having  charge  and  control  of  an  inferior 
servant  of  that  master  may  properly  testify  to  the  scope  of  such 
servant's  duties,  and  if  he  is  permitted  to  deny  that  servant's 
authority  to  make  admissions  adverse  to  their  common  em- 
ployer's interests,  the  error,  if  any,  will  be  held  without 
prejudice  where  it  clearly  appears.  Independently  of  that  denial, 
that  no  such  authority  was  vested  in  the  servant. 

8.  Evidence:    Books  of  Account.     Where  the  evidence  discloses  that 

a  corporation  extensively  engaged  in  trade,  in  the  regular  course 
of  its  business  in  purchasing  merchandise,  causes  every  order  to 
be  entered  in  a  book  and  numbered  before  it  is  transmitted  to 
the  person  with  whom  the  corporation  is  dealing,  and  during 
litigation  it  becomes  important  to  prove  whether  an  order  was 
written  and  transmitted,  the  court  in  its  discretion  may,  In  con- 
nection with  other  evidence  tending  to  prove  that  such  an  order 
was  written  and  transmitted,  to  the  sendee  and  a  proper  founda- 
tion  has  been  laid  by  verifying  the  book  and  entry  therein,  per- 
mit the  corporation  to  introduce  such  an  entry  in  evidence. 

9. :    Secondaky  Evidence.      Where  a  proper  foundation  has  been 

laid,  secondary  evidence  may  be  received  of  the  contents  of  a 
document  which  cannot  be  produced. 

Appkal  from  the  district  court  for  Douglas  county: 
Ge()U(;b  a.  Day,  Judge.    Affirmed. 

B.  N.  Robertson^  for  appellant. 

F.  A.  Brogan,  contra. 

Root,  J. 

Each  party  to  this  suit  is  a  corporation;  the  plaintiff  is 
engaged   in   mining   and    shipping   coal,   and   maintains 
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offices  in  the  city  of  Omaha;  the  defendant  is  a  wholesale 
and  retail  dealer  in  coal  in  said  city.  The  plaintiff  de- 
mands a  balance  due  upon  shipments  of  coal  to  defend- 
ant, and  the  latter  asserts  a  counterclaim  IxH^ause,  as  al- 
leged, the  plaintiff  failed  to  deliver  to  the  defendant  1,500 
tons  of  slack  coal  in  1907..  The  issue  between  tlie  parties 
is  whether  a  contract  between  them  made  about  July  19, 
1907,  was  oral  and  for  2,500  tons  of  coal,  or  in  writing;  for 
4,000  tons  thereof.  The  defendant  asserts  tliat  the  con- 
tract is  embodied  in  two  letters,  one  written  by  the  de- 
fendant to  the  plaintiff,  and  the  other  by  the  plaintiff  to 
the  defendant,  as  follows:  "C.  W.  Hull  Co.,  Omaha,  Neb., 
Jnly  19,  1907.  Order  No.  909.  Above  number  must  be 
shown  on  invoice.  To  Sheridan  Coal  Co.,  Omaha,  Neb. 
Gentlemen:  Please  enter  the  following  order  and  ship 
as  stated  below  to  C.  W.  Hull  Co.  at  Omaha,  Neb.,  via 
C.  B.  &  (^.,  one  hundred  (100)  cars  each  to  contain  40 
tons  Cherokee  slack  coal  at  $0.60  per  ton  f.  o.  b.  mine.  To 
be  shipped  to  arrive  in  Omaha  at  the  rate  of  two  (2)  cars 
or  80  tons  per  day  beginning  July  26.  Please  acknowl- 
edge receipt  of  this  order  and  if  you  are  unable  to  fill  as 
specified,  notify  us  immediately.  Invoice  and  corre- 
spondence relating  to  this  order  mtist  invariably  bear  our 
order  number.  Regardless  of  distinction  of  shipment,  the 
invoice,  bill  of  lading,  notice  and  all  other  correspondence 
pertaining  to  this  shipment  must  be  addressed  to  us  at 
Omaha,  Neb.  C.  W.  Hull  Co.,  By  M.  E.  Serat."  "Sheri- 
dan Coal  Co.,  Omaha,  Neb.,  July  20,  1007.  C.  W.  Hull 
Co.,  Omaha,  Neb.  Dear  Sirs:  Your  order  No.  909. 
Shipments  will  begin  on  this  order  today  at  the  rate  of  80 
tons  per  day.    Tours  resp.,  J.  H.  Rogei*s,  G.  S.  A." 

The  defendant  further  alleges  that  Rogers  is  the  plain- 
tiff's general  sales  agent,  had  authority  to  execute  the 
contract,  and  that  plaintiff  delivered  2,507.75  tons  of  said 
coaly  but  refused  to  deliver  the  remaining  1,492.25  tons 
thereof.  The  defendant's  manager  testifies  that  on  July 
19, 1907,  he  caused  the  letter  first  copied  in  this  opinion  to 
be  written,  and  signed  it  or  caused  his  clerk  to  attach  the 
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witness'  signature  thereto.  There  is  considerable  evi- 
dence tending  to  prove  the  manner  in  which  the  defend- 
ant transacts  its  business,  and  to  the  effect  that  the  letter 
was  duly  posted  after  having  been  addressed  to  the  plain- 
tiff. It  is  conceded  that  the  second  letter  was  written  by 
the  plaintiff  and  received  by  the  defendant.  The  litigants 
disagree  as  to  whether  this  letter  referred  to  an  alleged 
order  given  over  the  telephone  or  to  the  letter  of  July  19. 
There  is  a  mass  of  evidence  in  the  record  diflBcult  to  recon- 
cile i^  all  of  the  witnesses  are  gifted  with  accurate  mem- 
ories and  have  testified  without  equivocation  or  mental 
reservation. 

1.  It  is  insisted  that  the  defendant  did  not  plead  sufft- 
cient  facts  in  its  answer  to  state  a  cause  of  action  against 
the  plaintiff,  and  therefore  the  court  erred  in  submitting 
the  issue  of  defendant's  damages  to  the  jury.  No  such 
question  seems  to  have  been  raised  in  the  district  court. 
We  shall,  therefore,  construe  the  pleading  liberally  in 
favor  of  t!ie  defendant.  Merrill  v.  Equitable  Farm  <t 
Stock  Improvement  Co.,  49  Neb.  198;  Latenser  v.  Mianer, 
56  Neb.  340. 

The  plaintiff  argues  that  the  letter  of  July  19,  if  writ- 
ten and  sent,  contained  two  conditions:  (1)  The  coal  is 
"to  be  shipped  to  arrive  in  Omaha  at  the  rate  of  two  (2) 
cars  or  80  tons  per  day,  beginning  July  26";  (2)  the  re- 
ceipt of  the  order  must  be  acknowledged.  The  plaintiff 
further  urges  that  the  defendant  did  not  acknowledge 
receipt  of  the  letter  of  July  19,  but  stated  that  shipments 
would  begin  July  20  at  the  rate  of  80  tons  i)er  day.  It 
also  argues  tliat  the  letter  of  July  20  in  effect  rejected  the 
conditions  imposed  in  the  offer,  and  converted  the  trans- 
action into  a  conditional  sale.  The  foUow^ing  is  fi'oin 
plaintiff's  brief:  "If  conditional,  the  plaintiff  would  not 
be  liable  for  failure  to  fulfil  the  contract  unless  the 
1,492.25  tons  of  coal  actually  arrived  in  Omaha.  *  ♦  ♦ 
Whether  it  did  so  arrive  or  not  the  record  is  silent"  We 
are  not  inclined  to  adopt  the  plai^tiflf's  theory  of  the  legal 
effect  of  the  letters.    It  is  true,  as  argued  by  counsel,  that 


Vol.  87]  JANUARY  TERM,  1910.  121 


Sheridan  Coal  Co.  y.  Hull  Co. 


in  the  making  of  a  contract  of  sale  the  minds  of  tlie  par- 
ties must  assent  to  the  same  thing  and  in  the  same  sense, 
and  that  a  counter  proposition  amounts  to  a  rejection  of 
a  proposition  theretofore  made  concerning  the  same  sub- 
ject matter.  But  what  will  constitute  an  acceptance  de- 
pends frequently  upon  circumstances.  A  direct,  un- 
equivoi'al,  written  acceptance  of  an  offer  to  purchase  is 
satisfactory  evidence  of  the  fact,  but,  if  the  parties  have 
not  stipulated  otherwise,  the  acceptance  need  not  be  in 
any  particular  form  nor  evidenced  by  express  words;  the 
delivery  by  the  vendor  of  a  part  of  the  property  referred 
to  in  the  oflFer  to  buy  may  take  the  place  of  words  as 
proof  of  an  acceptance.  In  the  instant  case  we  shall  not 
assume  that  coal  shipped  from  the  plaintiflPs  mines  via 
the  Chicago,  Burlington  &  Quincy  Railway  Company, 
July  20  would  not  reach  Omaha  on  July  26  of  that  year; 
but,  if  there  was  a  delay  of  a  day  or  two  in  delivering 
the  initial  two  cars  of  coal,  the  failure  to  perform  that 
condition  contained  in  the  defendant's  proposition  was 
waived  when  it  accepted  the  coal.  If  the  letter  of  July 
20  contained  a  counter  proposition,  the  plaintiff  was  ask- 
ing for  more  time  within  which  to  commence  delivering 
tlie  coal,  and  if  the  parties  by  their  conduct,  as  the  jury 
must  have  found,  accepted  the  letters  as  the  basis  for  a 
sale,  it  does  not  lie  in  the  plaintiff's  mouth  to  say  no  con- 
tract evcM*  existed.  Upon  the  pleadings  and  the  proof  the 
court  was  right  in  instructing  the  jury  there  were  but  two 
questions  for  their  determination:  (1)  Was  a  written 
contract  made  for  4,000  tons  of  coal,  as  claimed  by  the 
defendant;  (2)  the  amount  of  the  defendant's  damage  if 
the  contract  was  made. 

2.  The  plaintiff  asserts  the  court  erred  in  instruction 
numbered  5  in  assuming  that  the  letter  of  July  19  was 
in  evidence,  and  in  stating  that  the  letter  of  July  20  is  an 
acceptance  of  the  former  communication.  We  think  the 
instructions  t^ken  together  properly  advised  the  jury. 
Two  special  findings  were  submitted  for  their  considera- 
tion, and  they  answered  that  the  plaintiff  did  receive  from 
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the  defendant  the  letter  of  July  19,  and  that  the  letter  of 
July  20  was  written  in  acknowledgment  thereof.  In- 
struction 5  is  not  so  clear  as  might  be  desired,  but  we 
do  not  believe,  when  considered  with  the  other  instruc- 
tions and  the  special  findings,  it  could  or  did  mislead  the 
jury.  The  plaintiff  made  no  request  for  instructions,  and 
ought  not  to  complain  that  any  instruction  given  by  the 
court  is  indefinite.^  Chicago,  B,  &  Q,  R.  Co.  v.  Oyster,  58 
Neb.  1 ;  Stein  v.  Vannice,  44  Neb.  132.  The  argument  that 
the  entire  charge  is  unfair  to  the  plaintiff  has  no  support 
in  the  record. 

3.  It  is  argued  with  great  plausibility  that  the  verdict 
and  the  answers  to  the  special  inteiTogatories  are  not 
sustained  by  sufficient  evidence.  There  are  many  facts 
and  circumstances  shown  by  the  evidence  tending  strongly 
to  corroborate  the  principal  actors  in  the  transaction,  so 
the  weight  of  the  evidence  must  be  determined  by  the 
credibility  of  the  respective  witnesses.  This  subject  was 
for  the  jury,  and  is  not  for  this  court  to  deal  with.  If  the 
jury  believed  Serat,  their  verdict  is  sustained  by  sufficient 
evidence.  The  assignment  is  not  well  taken.  O'Leary  v. 
fskey,  12  Neb.  136 ;  Reid  v.  Colby,  26  Neb.  469,  512 ;  Fre- 
nwnt,  E.  &  M.  V,  R.  Co.  v.  French,  48  Neb.  638;  Fisher 
V.  Chambers,  84  Neb.  92. 

4.  Mr.  Rogers,  the  plaintiff's  sales  agent,  testified  to  a 
conversation  over  the  telephone  with  Mr.  Serat,  the  de- 
fendant's manager,  July  19,  and  stated,  in  substance,  that 
Serat  at  that  time  ordered  2,500  tons  of  coal,  and  no  more. 
In  rebuttal  the  defendant's  counsel  propounded  the  fol- 
lowing question,  which  the  witness  w^as  pennitted  to  an- 
swer over  the  plaintiff's  objections:  "Mr.  Serat,  did  you 
on  the  19th  day  of  July,  1907,  call  up  Mr.  Rogers  and 
give  him  a  verbal  order  for  2,500  tons  of  Cherokee  slack 
coal?"  It  is  argued  that  the  question  is  not  only  leading, 
but  calls  for  the  witness'  conclusion ;  that  he  should  have 
stated  what,  if  anything,  he  did  and  said,  and  should  not 
have  been  permitted  by  a  negative  answer  to  give  charac- 
ter to  the  transaction.     Serat  on  cross-examination  ad- 
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mitted  he  had  talked  over  the  telephone  with  Rogers,  but 
said  he  could  not  remember  the  date,  and  the  plaintifif  did 
not  press  its  cross-examination  upon  this  subject.  Gen- 
erally leading  questions  should  not  be  propounded  on  di- 
rect examination,  nor  should  a  nonexpert  witness  be 
asked  to  state  his  conclusion  concerning  the  substance  of 
the  issue;  but  where  a  witness  is  called  to  contradict  the 
testimony  of  a  former  witness  who  has  stated  that  certain 
expressions  were  used  during  a  conversation,  it  is  not  an 
unusual  practice  to  ask  the  witness  called  in  rebuttal 
whether  those  statements  were  made.  Starkie,  Evidence 
(10th  ed.)  ♦169;  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451; 
Norton  v.  Parsons^  67  Vt  526.  We  have  not  lost  sight  of 
the  fact  that  by  a  negative  answer  to  this  question  the 
witness  was  not  only  contradicting  the  witness  Rogers, 
but  testifying  against  the  plaintiff's  contention  that  the 
contract  between  the  parties  was  oral  and  not  written; 
but  we  think  the  subject  was  one  within  the  discretion  of 
the  trial  judge,  and,  while  we  w^ould  be  as  well  satisfied 
had  he  sustained  the  objection,  we  do  not  consider  he  com- 
mitted reversible  en'or  in  overruling  it. 

5.  Mr.  Megeath,  the  plaintiff's  president,  testified,  in 
substance,  that  about  August  31,  during  a  conversation 
over  the  telephone  with  a  Mr.  Prohaska,  one  of  the  de- 
fendant's employees,  Prohaska  inquired  whether  the 
plaintiff  intended  to  ship  any  more  coal,  and  the  witness 
answered  in  the  negative  and  said  the  contract  had  been 
filled,  to  which  Prohaska  responded:  *^We  will  consider 
the  order  filled."  The  proof  shows  that  Prohaska  was  a 
rate  and  reconsignment  clerk  in  the  defendant's  employ, 
and  had  nothing  to  do  with  the  purchase  of  coal.  Sub- 
sequently, Serat  was  recalled,  and  over  the  plaintiff's  ob- 
jections was  permitted  to  state  that  Prohaska  liad  no 
authority  to  make  admissions  to  parties  from  whom  Hull 
&  Company  purcliased  coal,  and  it  was  no  part  of  his 
duty  to  clieck  up  the  filling  of  orders.  Prohaska's  con- 
duct in  no  manner  inducted  the  plaintiff  to  perform  any 
act  or  relinquish  any  right;  his  statement  was  of  doubtful 
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materiality,  but,  in  any  event,  he  did  not  have  authorily 
to  make  an  admission  involving  a  construction  of  the  con- 
tract. Qale  Sulky  Harrow  Co.  v.  Lwaghlin,  31  Neb.  103; 
16  Cyc.  1008.  Serat  was  Prohaska's  superior  and  could 
properly  testify  to  the  scope  of  the.latter's  employment 
and  duties.  Undoubtedly  the  court  would  have  com- 
mitted no  error  had  it  sustained  the  objection  to  the  ques- 
.  tion  calling  for  Serat's  conclusion  as  to  whether  Prohaska 
had  authority  to  make  admission^  against  the  defendant's 
interest ;  but  it  clearly  appears  from  the  facts  that  he  had 
no  such  authority,  and  the  error,  if  any,  is  without 
prejudice. 

6.  The  defendant  was  permitted  over  the  plaintiflPs 
objections  to  introduce  in  evidence  the  entry  upon  one 
line  of  its  order  book.  The  evidence  discloses  that,  when- 
ever the  defendant  prepares  an  order  for  the  purchase  of 
coal  or  material,  an  entry  is  made  in  this  book,  and  that 
orders  are  consecutively  numbered  therein  at  the  time 
the  entries  are  made.  It  will  be  observed  that  both  the 
letter  of  July  19,  which  the  defendant  insists  was  trans- 
mitted to  the  plaintiff,  and  the  letter  of  July  20,  written 
by  the  plaintiff,  contains  the  number  "909."  The  entry 
admitted  in  evidence  is  thua  numbered,  and  the  proof 
shows  it  was  made  in  the  due  course  of  business  in  the 
defendant's  office.  This  entry  in  no  manner  contradicts 
the  contents  of  either  letter,  but  it  was  part  of  the  res 
gestce  of  the  transaction,  and  has  some  probative  force  in 
connection  with  the  testimony  of  the  witnesses  and  the 
fact  that  the  number  appears  on  the  plaintiff's  letter  and 
on  the  one  testified  to  by  the  defendant.  Labaree  v. 
Kloatermaii,  33  Neb.  150;  Fleming  v.  Yost,  137  Ind.  95; 
Place  V.  Baugher,  159  Ind.  232;  1  Greenleaf,  Evidence 
(16th  ed.)  sec.  120. 

7.  Counsel  argue  that  the  court  en'ed  in  permitting  the 
witness  Kennedy  to  testify  that  exhibit  1  is  a  correct  copy 
of  the  defendant's  order  909.  A  sufficient  foundation  was 
laid  to  show  the  execution  of  the  order  of  which  exhibit 
1  is  said  to  be  a  copy.    There  is  evidence  tending  to  prove 
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the  order  was  sent  to  and  received  by  the  plaintiff;  notice 
was  served  ui)on  the  plaintiff  to  produce  the  original  or- 
der in  court,  and  it  did  not  do  so.  The  plaintiff's  wit- 
nesses testified  that  no  such  order  was  received  at  the 
office.  The  copy  was  competent  evidence  and  properly 
received  in  evidence. 

A  careful  consideration  of  the  record  and  of  the  briefs 
of  couQsel  convinces  us  that  the  plaintiff  has  no  just  cause 
to  complain  of  the  district  court,  and  the  judgment  of 
that  court  is 

Appibmed. 


CliYDH  WaLTBBS,  appellant,   V.   VILLAGE  OP   EXBTEB, 

APPELLEE. 

Piled  June  10,  1910.    No.  16,059. 

1.  Villages:  Care  of  Streets.    A  village  is  not  required  by  law  to  keep 

its  streets  In  an  absolutely  safe  condition  for  public  use,  but  only 
to  employ  reasonable  diligence  to  keep  them  in  a  reasonably  safe 
condition  for  the  use  of  persons  passing  over  them  in  the  exer- 
cise of  ordinary  care  and  caution. 

2.  Appeal:   Instructions:    Review.    Instructions  will  not  be  reviewed 

In  this  court  if  not  excepted  to  in  the  district  court  by  the  com- 
plaining party. 

3.  Trial:    Neolioence:     Question  fob   Jury.     Where  different  minds 

may  reasonably  draw  diverse  inferences  from  the  same  state  of 
facts  as  to  whether  they  do  or  do  not  establish  negligence  or 
contributory  negligence,  those  questions,  if  material,  should  be 
submitted  to  the  Jury. 

4.  Appeal:  Verdict:    Conflicting  Bvidbncb.    And  when  the  jury,  upon 

conflicting  evidence  and  instructions  not  excepted  to  by  the  losing 
party,  has  found  that  the  defendant  was  not  guilty  of  negligence, 
this  court  will  not  ordinarily  reverse  that  finding. 

5. :    Joint  Assignment  of  EIrrobs.     Where  the  refusal  to  give 

several  instructions  is  made  the  subject  of  a  joint  assignment  in 
the  motion  for  a  new  trial,  those  instructions  will  be  examined 
only  so  far  as  may  be  necessary  to  determine  whether  one  of 
them  was  properly  refused. 
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Appeal  from  the  district  court  for  Fillmore  county: 
Lbsue  G.  Hurd,  Judge,    Affirmed. 

F.  B.  Donisthorpe,  for  appellant 

Charles  H.  Sloa/ti,  Frank  W.  Sloan  and  J.  J,  Burke, 

m 

contra. 

KOOT,  J. 

This  is  an  action  for  personal  injuries  caused,  as  al- 
leged, by  the  defendant's  negligence.  The  defendant  pre- 
vailed, and  the  plaintiff  appeals. 

The  proof  shows  that  the  defendant  in  constructing  its 
streets  created  a  basin  about  15  feet  wide  and  20  feet  in 
length  along  the  outer  edge  of  a  sidewalk  near  the  inter- 
section of  two  streets.  The  evidence  is  conflicting  con- 
cerning the  depth  of  this  sag.  One  witness  testifies  that 
it  was  16  inches  in  depth  near  the  center  of  the  tract, 
whereas  other  witnesses  swore  it  was  not  more  than  4  or 
6  inches  deep.  There  is  testimony  tending  to  show  that 
a  culvert,  constructed  so  as  to  furnish  an  outlet  for  sur- 
face water  that  might  accumulate  in  this  depression,  was 
out  of  repair  and  filled  with  dirt  and  debris,  but  there  is 
testimony  to  the  effect  tliat  the  culvert  never  furnished 
a  way  for  such  waters.  At  the  time  of  the  accident  tlio 
water  in  the  sag  was  frozen  and  the  ice  was  covered  with 
snow.  The  plaintiff  drove  his  horse  onto  the  pond,  and 
the  animal  slipped  and  fell.  The  plaintiff,  in  alighting  to 
protect. himself  and  to  assist  his  horse,  fractured  a  bone 
in  a  lower  limb.  A  preponderance  of  the  evidence  tends 
to  prove  tliat  the  plaintiff  slipped  upon  the  ice  and  in 
some  manner  fractured  the  injured  bone,  but  there  is 
some  evidence  to  the  effect  that  a  laprobe  or  the  lines  in- 
terfered with  the  free  movement  of  his  lower  limbs  as  he 
attempted  to  get  out  of  the  buggy,  so  that  he  fell  from 
the  vehicle.  At  the  time  of  the  accident  tlie  ground  was 
covered  with  ice  and  snow,  the  result  of  a  sleet  storm  fol- 
lowed by  snow.     The  court  instructed  the  jury  that  the 
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defendant  was  charged  with  the  duty  of  keeping  its  streets 
and  walks  "in  a  reasonable  state  of  repair  and  in  such 
condition  as  not  to  endanger  the  safety  of  people  exercis- 
ing ordinary  care  and  prudence  when  using  them  as  foot- 
passengers  or  in  passing  over  them  in  vehicles;  and,  if 
the  village  by  its  ofl&cers  negligently  fails  to  do  this,  then 
the  village  is  responsible  in  damages  for  any  injury  re- 
sulting to  a  person  lawfully  using  tlie  streets,  resulting 
from  such  defective  condition,  unless  the  injury  may  be 
directly  attributed  to  the  negligence  of  the  party  so  in- 
jiu*ed;  bearing  in  mind,  in  this  connection,  that  the  side- 
walks are  specially  provided  for  foot  passengers  and  the 
wagon  road  for  vehicles."  The  court  further  charged  that 
if  the  jury  found  from  all  of  the  evidence  that  the  village 
authorities  knew  or  ought  to  have  known  that  the  ice  at 
the  point  where  the  plaintiff  was  injured  miglit  cause  a 
pei*son  using  the  way  to  fall  and  injure  himself,  and  by 
the  exercise  of  ordinary  care  and  prudence  those  officials 
could  have  remedied  that  condition,  the  defendant  W'as 
liable  if  the  plaintiff  without  fault  or  negligence  on  his 
part  was  injured  by  reason  of  such  defect,  but  that  the 
defendant  was  not  required  to  keep  the  roadway  as  safe 
as  its  sidewalks  for  the  use  of  pedestrains.  The  plaintiff 
took  no  exception  to  any  part  of  the  court's  charge,  and 
for  the  purposes  of  this  case  it  must  be  taken  as  a  correct 
statement  of  the  law;  it  w^as  binding  upon  the  jurors,  and 
should  be  respected  upon  appeal.  Boyesen  v,  Heidel- 
brechty  56  Neb.  570;  Larsen  v.  Sanzieri,  83  Neb.  384. 

The  plaintiff  insists  that  the  verdict  is  not  supported 
by  the  evidence.  Negligence  is  but  an  inference  to  be 
deduced  from  primary  facts.  Under  the  charge  of  the 
court  it  was  the  jury's  duty  to  determine  and  find  whether 
the  failure  of  the  village  trustees  to  drain  a  little  pool  of 
water  extending  between  the  sidewalk  and  the  center  of 
the  street,  or  their  failure  to  erect  barriei'S  or  give  other 
warning  of  the  ice  beneatli  its  mantle  of  snow,  was  negli- 
gence and  the  proximate  cause  of  the  plaintiff's  injury. 
We  must  presume  the  verdict  reflects  the  judgment  of  the 
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jurors,  and  that  they  answered  those  questions  in  the 
negative.  We  are  satisfied,  after  carefully  considering  the 
testimony,  that  there  is  ample  support  in  the  record  for 
that  verdict. 

Error  is  predicated  ujion  the  court's  refusal  to  give 
certain  instructions  reiiuested  by  the  plaintiff.  In  the 
motion  for  a  new  trial  the  assignment  concerning  these 
instructions  is  en  masse,  and  under  a  well-established 
rule  of  practice,  if  any  instruction  requested  was  prop- 
erly refused,  the  assignment  should  be  ov^erruled.  Kli- 
meiit  V.  Corcoran,  51  Neb.  142;  Atwood  v.  Marshall.  52 
Neb.  173 ;  Morsrh  v,  Rcsack,  52  Neb.  502.  See,  also,  easels 
refen-ed  to  in  2  Page,  Nebraska  Digest,  p.  1574. 

The  third  instruction  requested  is  based  upon  the  prop- 
osition that  the  defendant  is  charged  with  the  duty  of 
kc^eping  its  stret^ts  in  a  safe  condition  for  travel.  Too 
higli  a  degree  of  diligence  on  the  part  of  the  defendant  is 
required  thereby.  The  law  holds  the  defendant  to  an 
exercise*  of  reasonable  diligence  to  keep  its  streets  in  a 
reasonably  safe  ('ondition  for  travel  by  persons  using  or- 
dinary care  i\m\  t-iiution.  Strubble  i\  Village  of  De  Witt, 
81  Neb.  504.  It  follows  that  the  court  did  not  err  in  over- 
ruling this  assignment  in  the  motion  for  a  new  trial. 

Finally,  it  may  fairly  be  said  that  the  plaint  iif  has  no 
just  cause  for  complaint;  the  court  was  liberal  in  per- 
mitting the  introducticni  of  pnictically  all  of  the  testi- 
mony protTered  by  him,  and  the  instructions  are  as  favor- 
able to  the  plaintitT  as  the  facts  will  justify. 

The  judgment  of  the  district  court,  therefore,  is 

Affiu^ied. 


Lewis  E.  rfALr^sTEAD,  appellant,  v.  James  E.  1M<:urigo, 

APPELLEE. 

Filed  June  10,  1910.     No.  16,086. 

1.  Principal   and  Agent:    Revocation   of   Autjiokity.     If  a  principal 
who  has  given  an  agent  authority  to  sell  the  former's  land  him- 
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self  sells  and  disposes  of  that  real  estate  before  the  agent  pro- 
cures a  purchaser  therefor,  the  agent's  power  to  sell  is  revoked 
by  operation  of  law. 

:    :    Power  Coupled  with  Intekest.     Where  an  agent 


is  vested  with  a  mere  naked  authority  not  coupled  with  an  inter- 
est, his  principal  may  revoke  that  authority  before  perform- 
ance; but  if  the  agent  has  rendered  services  and  incurred  expense 
fn  the  course  of  his  employment  before  his  authority  was  can- 
celed, the  principal  will  be  liable  therefor,  unless  it  is  otherwise 
provided  by  the  terms  of  their  agreement. 

3.  A  general  demurrer  to  a  petition  admits  the  truth  of  all  allegations 

well  pleaded  therein. 

4.  Pleading:  Sufficienot.    Wliere  a  petition  discloses  that  the  defend- 

ant has  invaded  the  plaintiff's  legal  rights  under  circumstances 
making  the  former  liable  for  nominal  damagos,  a  general 
demurrer  to  the  petition  should  be  overruled. 

5.  :   .    And  if  the  pleader  further  alleges  in  the  petition 

the  existence  of  facts  justifying  a  Judgment  for  compensatory 
damages,  a  Judgment  sustaining  a  general  demurrer  and  dis- 
missing the  action  should  be  reversed,  although  those  allegations 
are  indefinite  and  subject  to  a  motion  to  make  more  certain. 

Appeal  from  the  district  court  for  Boone  county: 
James  R.  Hanna,  Judge.    Reversed. 

O.  E.  Spear  and  F^  D.  Williams^  for  appellant. 

A.  E.  Garten,  contra. 

Root,  J. 

Autrust  29,  1907,  the  defendant  in  a  written  statcnnent 
duly  authorized  the  plaintiff  to  sell  the  former's  land. 
The  following  is  a  copy  of  the  writing,  omitting  matters 
of  description: 

"James  E.  Perrigo  of  Albion,  of  the  county  of  Boone 
and  the  State. of  Neb.,  do  hereby  authorize  L.  E.  Hall- 
stead,  of  Petersl)urg,  Nebraska,  to  bargain  and  sell  the 
above  lands  at  tlie  price  set  forth  and  do  lierel)y  agree 
that  I  will  convey  as  above  said  lands  on  sale  of  the  same. 
I  furtlier  agree  that  the  above  desc-rilxKl  hinds  slinll  Ix' 
left  with  said  L.  E.  Hallstead,  for  sale  as  abovc^  Jan.  1 
from  date  hereof  and  thereafter  until  10  <];i\s  u;)jir(»  js 
12 
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given  of  the  withdrawal  of  said  lands  from  said  L.  E. 
Hallstead  hands  in  writing  and  if  said  L.  E.  Hallstead  sell 
or  are  in  any  manner  instrumental  in  selling  said  land 
during  said  time  I  will  pay  L.  E.  Hallstead  commission 
thereon  at  the  rate  of  5  per  cent,  for  first  |1,000.00  and  2^ 
per  cent,  on  bahuice  per  $1,000.00.  And  if  said  lands  are 
sold  by or  others  without  the  aid  of  L.  E.  Hall- 
stead, directly  or  indirectly,  or  indirectly  will  pay  them 
dollars,  in  full  for  all  trouble  in  show- 
ing or  advertising  said  lands.  I  will  furnish  abstract  in 
case  of  sale,  and  I  agree  not  to*place  the  property  in  the 
hands  of  any  other  agent  during  the  continuance  of  this 
agreement." 

The  plaintiff  alleges  in  his  petition  that  it  was  the 
understanding  and  agreement  of  the  parties  that  said 
document  gave  the  plaintiff  the  exclusive  right  to  sell  the 
defendant's  farm  during  the  period  of  time  named  in  the 
contract;  that  the  plaintiff  advertised  said  land  for  sale 
and  exhibited  it  to  prospective  purchasers,  but  the  de- 
fendant, in  violation  of  his  agreement,  employed  another 
broker,  and  tlirough  that  agent  in  September,  1907,  sold 
the  land  for  $()7.50  an  acre.  Damages  in  the  sum  of  $305 
are  demanded.  A  general  demurrer  to  the  petition  was 
sustainexi,  and  the  plaintiff's  action  dismissed.  Plaintiff 
appeals. 

The  cause  is  submitted  in  this  court  upon  printed  argu- 
ments and  the  record.  A  consideration  of  these  docu- 
ments convinces  us  that  the  learned  district  judge  errefl 
in  sustaining  the  demurrer.  Section  10856,  Ann.  St. 
1909,  concerning  brokers'  contracts,  is  satisfied  by  the 
contract  of  agency.  By  the  terms  of  the  document  tlu* 
defendant  agi'eed  not  to  employ  any  agent  other  than  the 
plaintiff  prior  to  January  1,  1908,  for  the  puri)ose  of  sell- 
ing the  land  described  in  the  contract.  The  defendant  did 
not  thereby  disable  himself  from  revoking  the  agency  at 
any  time.  Woods  v.  Harty  50  Neb.  497;  Miller  v.  Wehr- 
man,  81  Neb.  388;  Walker  v.  Denison,  86  111.  142;  Cham' 
bers  V.  Seay,  73  Ala.  372.    The  defendant  had  the  right  to 
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sell  his  land  either  by  his  own  efforts  or  through  the 
agency  of  a  third  person,  and  the  sale  would  by  oixTution 
of  law  revoke  the  plaintiff's  authority  to  sell  the  defend- 
ant's land.  Bissell  t?.  Terry,  69  111.  184;  Waller  h.  Deni- 
softj  supra.  If  the  sale  were  accomplished  independently 
of  the  plaintiff's  efforts,  the  defendant  would  not  be  liable 
to  plaintiff  for  a  commission,  unless  the  latter  had  there- 
tofore produced  a  person  ready,  able  and  willing  to  pur- 
chase the  real  estate  upon  the  terms  set  forth  in  tlie  con- 
tract of  agency.  Tracy  v.  Dean,  77  Neb.  382;  Bolton  v, 
Cobum,  78  Neb.  731;  Waterman  v,  Boltinghouse,  82  Cal. 
659;  Sibhald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378;  Cham' 
hers  V.  Seay,  supra.  The  decisions  cited  by  the  plaintiff 
to  the  effect  that  he  ought  to  recover  a  commission  do  not 
sustain  his  argument.  They  relate  to  instances  where  the 
agent  had  produced  a  purchaser  before  the  defendant  had 
sold  through  agencies  other  than  the  plaintiff,  or  where  the 
contract  provided  the  agent  should  be  paid  a  commission 
if  the  land  were  sold,  without  regard  to  the  individual 
responsible  therefor.  According  to  the  plaintiff's  peti- 
tion, his  agency  had  not  been  revoked  prior  to  the 
date  the  defendant's  land  was  sold  by  the  rival  broker, 
and  theretofore  the  plaintiff  had  performed  services  and 
incurred  expense  in  the  course  of  his  employment.  These 
acts,  in  connection  with  the  defendant's  agreement  not  to 
employ  another  broker  and  not  to  revoke  the  plaintiff's  au- 
thority prior  to  Jan.  1,  1908,  created  an  obligation  on  the 
part  of  the  defendant  to  respect  his  promise.  If  that 
obligation  is  violated,  the  plaintiff  may  at  least  recover 
the  reasonable  value  of  services  rendered  and  for  money 
properly  expended  in  furtherance  of  his  employment. 
Chambers  v.  Seay,  supra;  Walker  v.  Denison,  supra: 
Glover  v.  Henderson,  120  Mo.  367;  Mechem,  Law  of 
Agency,  sec.  621;  Evans  (Ewell)  Agency,  p.  *84. 

But  little  reference  is  made  in  the  petition  to  services 
rendered  and  expense  incurred  by  the  plaintiff  in  the  ex- 
ecution of  his  agency,  but  the  i)etition  is  not  barren  upon 
these  points.    The  remedy  is  a  motion  for  a  more  si)ecific 


132  NEBRASKA  REPORTS.  [Vol.  87 


Franklin  County  t.  Wilt  &  Polly. 


statement,  and  not  a  general  demurrer.  If  the  allegations 
in  the  petition  are  true,  and  cannot  be  avoided  by  the  de- 
fendant, the  plaintiff's  legal  rights  have  been  invaded  by 
the  defendant,  and  the  plaintiff  should  at  least  recover 
nominal  damages  therefor.  13  Cyc.  14.  It  may  be  that 
if  no  more  than  nominal  damages  can  be  recovered  the 
judgment,  although  erroneous,  ought  not  to  be  reverse<l. 
Roberts  v.  Minneapolis  Threshihg  Machine  Co.,  8  S.  Dak. 
579.  In  the  instant  case,  if  the  allegations  in  the  petition 
are  true,  more  than  nominal  damages  should  be  as- 
sessed. The  defendant  contends  that,  unless  a  broker  has 
earned  his  commission,  he  may  not  recover  for  a  breach  of 
his  contract,  but  no  such  construction  should  be  placed 
upon  the  statute.  The  law  was  enacted  to  protect  the 
owners  of  real  estate  against  trumped  up  claims  i)resented 
by  real  estate  brokers,  but  when  the  statute  has  been 
satisfied  the  principal  should  answer  for  any  breach  of 
his  contract.  We  do  not  think  the  contract  should  be 
construed  to  release  the  defendant  from  all  liability  if  the 
allegations  in  the  petition  are  true. 

This  opinion  should  not  be  construed  to  the  prejudice 
of  any  lawful  defense  the  defendant  may  interpose  by 
answer  to  the  plaintiff's  claim. 

For  the  reasons  above  stated,  the  judgment  of  the  diis 
trict  court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 


Fbanklin  County,  appellee,  v.  Wilt  &  Polly,  appel 

LANTS. 

FiusD  June  10,  1910.    No.  16,333.  , 

Mandamus:  Construction  of  Bridge  by  Owner  of  Miliar  ace.  Section 
6162,  Ann.  St.  1909,  does  not  apply  to  a  natural  person,  the  owner 
of  a  private  mill  and  appurtenances  constructed  entirely  upon 
his  own  land  In  1873.  whose  raceway  is  intersected  by  a  ^highway 
laid  out  in  1880. 
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Appeal  from  the  district  court  for  Franklin  county: 
Habry  S.  Dungan,  Judge.    Reversed. 

W.  C.  Dorsey  and  Bernard  McNeny,  for  appellants. 
George  J,  Marshall,  contra. 

Root,  J. 

This  is  a  mandamus  proceeding  to  compel  the  resi)ond- 
ents  to  construct  a  bridge  at  the  intersection  of  their 
mill-race  and  a  highway.  The  writ  was  issued,  and  the 
respondents  appeal. 

The  facts,  in  so  far  as  they  are  disclosed  by  the  record, 
are  undisputed.  The  raceway  in  question  was  constructed 
by  the  respondents^  grantor  in  1873  upon  premises  owned 
by  him  in  fee  simple.  In  1880  a  highway  was  laid  out  so 
as  to  intersect  said  raceway.  A  bridge  subsequently  con- 
structed by  the  county  in  the  highway  and  over  the  race- 
way has  been  continuously  used  by  the  public,  but  is  now 
out  of  repair. 

In  1887  the  legislature  passed  an  act  entitled  "An  act 
to  compel  railroad  corporations  and  others  to  make  and 
keep  in  repair  crossings."  Laws  1887,  ch.  73.  (Ann.  St. 
1909,  sec.  6162  et  seq.)  Section  1  of  that  act  is  as  fol- 
lows: "Any  railroad  corporation,  canal  company,  mill 
owner,  or  any  person  or  persons  who  now  own,  or  may 
hereafter  own  or  operate,  any  railroad,  canal,  or  ditch 
that  crosses  any  public  or  private  road  shall  make  and 
keep  in  good  repair  good  and  sufllcient  crossings  on  all 
such  roads,  including  all  the  grading,  bridges,  ditches, 
and  culverts  that  may  be  necessary,  within  their  right  of 
way." 

Counsel  for  the  respondents  argue  that  the  order  of  the 
district  judge  deprives  their  client  of  his  property  with- 
out  due  process  of  law,  whereas  the  relator's  counsel 
urges  that  the  judgment  compels  the  performance  of  a 
duty  imposed  by  the  legislature  in  the  exercise  of  the 
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police  power.  Tliere  is  nothing  in  the  record  to  indicate 
tliat  the  mill  to  which  the  raceway  is  appurtenant  is  a 
toll  mill,  that  any  right  exercised  in  oi)erating  it  was  ac- 
(luired  by  the  exercise  of  the  right  of  eminent  domain,  or 
that  the  respondents'  business  is  affected  in  any  manner 
with  a  public  interest.  Prior  to  the  date  the  mill  and  its 
appurtenances  were  constructed  and  a  water  right  was 
vested  in  the  respondents'  grantors,  the  legislature  had 
not  announced  the  policy  of  the  state  to  dedicate  all  un- 
appropriated water  in  the  natural  streams  to  the  use  of 
the  public,  nor  had  it  vested  persons,  natural  or  coi'porate, 
with  the  power  of  eminent  domain  with  respect  to  the 
appropriation  and  application  of  water  for  all  beneficial 
purposes.  If  we  adopt  the  argument  of  relator's  counsel 
we  sliall  hold  that  the  legislature  had  power,  and  in- 
tended, to  compel  a  natural  person  not  exercising  a  fran- 
chise or  conducting  a  business  affected  with  a  public  in- 
terest, and  whose  property  rights  vested  years  before  a 
highway  was  faid  out  over  his  premises  and  prior  to  the 
enactment  of  the  statute,  to  construct  and  keep  in  repair 
a  bridge  forming  part  of  the  public  way  where  it  inter- 
sects his  raceway.  Counsel  for  the  relator  suggests  that 
in  State  v.  Chicago^  B.  d  Q.  R.  Go,,  29  Neb.  412,  this  court 
held  the  statute  to  be  a  valid  exercise  of  the  police  power, 
and  that  it  applies  to  highways  laid  out  across  a  railway 
subsequent  to  its  construction.  It  will  be  noticed  that 
Judge  NoRVAL,  in  his  well-reasoned  opinion  in  that  case, 
bases  his  conclusion  upon  the  right  of  the  legislature  to 
impose  burdens  upon  public  service  corporations  in  addi- 
tion to  those  specifically  mentioned  in  their  charters,  but 
reasonably  necessary  for  the  protection  of  tlieir  patrons. 
The  decision  is  supported  by  sound  reason  and  excellent 
authority.  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S. 
226, 

It  is  a  matter  of  common  knowledge  that  every  part  of 
a  roadbed  used  for  railroad  pur|)oses  must  be  properly 
constructed  and  carefully  maintained  to  insiure  tlie  safety 
of  persons  upon  the  carrier's  moving  trains,  and  tliat  to 
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permit  the  highway  authorities  to  assume  jurisdiction 
over  the  construction  and  reparation  of  railway  cross- 
ings would  invite  disaster  and  death.  But  at  the  inter- 
section of  a  raceway  and  an  ordinary  higlnvay  no  such 
condition  obtains.  Highways  must,  and  freciuently  do, 
cross  natural  streams.  There  is  no  danger  peculiar  to 
the  use  of  a  bridge  spanning  an  artificial  watercourse  that 
does  not  apply  to  a  like  use  of  a  viaduct  over  a  natural 
stream.  The  public  authorities  are  better  equipped  to 
construct  and  repair  bridges  than  are  individual  millers 
and  ditch  owners,  so  that  the  reasoning  of  Judge  Norval 
does  not  apply  to  the  instant  casa 

Independently  of  the  statute,  the  miller's  liability  in 
case  his  raceway  crosses  a  highway  laid  out  before  the 
raceway  is  constructed  is  well  established.  In  that  event 
he  should  reunite  the  way  by  the  construction  of  a  bridge 
and  thereafter  keep  it  in  repair.  City  of  Lowell  v.  Pro- 
prietors  of  Locks  &  Canals^  104  Mass.  18;  Lyler  v.  County 
Commissioner 8 y  49  Md.  257;  Woodring  v.  Forks  Town- 
ship^ 28  Pa.  St.  355 ;  President  and  Trustees  of  West  Bend 
V.  Mann,  59  Wis.  69 ;  State  v.  Lake  Koen  N,y  R.  &  L  Co,, 
63  Kan.  394;  Trustees  of  Burton  Township  v.  Tuttle,  30 
Ohio  St.  62.  But  if  the  highway  is  laid  out  over  an  arti- 
ficial water\i^ay  theretofore  constructed,  the  proprietor  of 
the  canal,  unless  bound  by  the  terms  of  a  franchise  or 
private  contract,  is  under  no  duty  to  construct  or  repair 
a  viaduct  in  the  highway  and  over  the  waterway.  Perley 
V.  Chandler,  6  Mass.  *454;  City  of  Osweyo  v.  Oswego 
Canal  Co.,  6  N.  Y.  257;  Morris  Canal  &  Banking  Co.  v. 
State,  4  Zab.  (N.  J.)  62;  City  of  Denver  v,  MuJhn,  7  Colo. 
345.  If  the  legislature,  under  the  circuiustaiRcs  of  tliis 
case,  may  force  the  respondents  to  construct  the  bridge  in 
question,  it  can  compel  the  proprietor  to  construct  and 
maintain  bridges  over  creeks  and  otlier  natural  water- 
courses upon  his  premises  should  the  public  authorities 
lay  out  and  open  a  public  higliway  through  his  land  so  as 
to  cross  those  streams,  and  it- may  further  impose  upon 
him  the  expense  of  grading  and  keeping  in  repair  the 
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highway  wherever  it  traverses  his  land  and  without  re- 
gard to  special  benefits  bestowed.  It  must  be  remem- 
bered that,  if  those  burdens  are  properly  laid  in  the  ex- 
ercise of  the  police  power,  the  landowner  cannot,  as  a 
matter  of  right,  demand  reimbursement.  We  shall  not 
say  that  tlie  legislature  may  or  may  not  provide  by  gen- 
eral statute  tliat  such  burdens  may  be  imposed  upon  the 
individual,  but,  if  the  public  authorities  assert  that  the 
landowner  owes  that  duty,  they  should  cite  a  statute  that, 
fairly  considered,  leaves  no  reasonable  doubt  in  the  mind 
concerning  the  individual's  obligation. 

It  will  be  noticed  that  the  act  commands  the  persons 
therein  described  to  construct  and  repair  crossings 
"within  their  right  of  way.'-  Giving  effect  to  all  of  the 
language  employed  by  the  lawmakers,  it  would  fairly 
seem  that  the  statute  does  not  refer  to  the  owner  of  a 
private  mill  whose  title  to  the  land  through  which  his 
raceway  is  excavated  is  in  fee  simple,  subject  to  a  mere 
easement  in  favor  of  the  public.  The  relator  therefore 
has  noli  niade  out  a  case  against  the  respondents. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Ebversbd. 


Sub  a.  Cox,  appellee,  v.  CHiCAao  &  Northwestern 
Railway  Company,  appellant. 

Piled  June  10,  1910.    No.  16,002. 

1.  Bailroads:  Fencixo  Station  Gkounds:  Negligence.  A  railway 
company  Is  not  chargeable  with  negligence  for  failing  to  fence 
its  station  grounds  in  a  village,  where  it  is  not  required  by  stat- 
ute to  do  so. 

2. :     :     Killing   Animals:     Negligence.      In    an    action 

against  a  railway  company  to  recover  the  value  of  animals  killed 
by  a  train  on  defendant's  traclc,  proof  that  the  train  was  at  the 
time  running  at  a  speed  of  twelve  miles  an  hour  through  an 
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unincorporated  village,  where  the  fencing  of  tracks  was  not 
required  by  statute,  la  not  of  Itself  evidence  of  negligence. 

3. :    :    :    ,    In  an  action  against  a  railway 

company  to  recover  the  value  of  animals  killed  by  a  train  on 
defendant's  track,  the  mere  fact  of  killing  is  not  sufficient  to 
establish  negligence  on  the  part  of  those  in  charge  of  the  train, 
where  the  animals  were  killed  on  station  grounds,  the  fencing 
of  which  was  not  required  by  statute. 

Appeal  from,  the  district  court  for  Pierce  county: 
Anson  A.  Welch,  Judge.    Reversed. 

Burt  Sf apes,  B.  T.  White,  C.  C.  Wright  and  B,  H.  Dun- 
ham, for  appellant. 

Fred  H.  Free  and  K.  W.  McDonald,  contra. 

BOSEy     J. 

A  short  distance  west  of  the  station  at  Foster,  Pierce 
county,  a  train  operated  by  defendant  on  its  railway 
struck  and  killed  a  colt  October  27,  1905.  In  November 
following  a  cow  was  killed  near  the  same  place  in  the  same 
manner.  Plaintiff  was  owner  of  both  animals,  and  in  a 
suit  against  defendant  for  their  value  recovered  a  judg- 
ment for  $104.70.     Defendant  has  appealed. 

In  the  petition  the  negligence  imputed  to  defendant 
was  its  failure  to  maintain  proper  fences  and  cattle-guards 
and  to  stop  its  trains  in  time  to  avoid  injury  to  plaintiffs 
stock.  Defendant  answered  that  plaintiff's  loss,  if  any, 
was  due  to  her  own  negligence,  and  not  to  any  negligence 
on  part  of  defendant.  The  answer  contains  the  further 
allegation  that  the  animals  went  upon  defendant's  prem- 
ises and  were  killed  on  its  station  grounds,  where  it  was 
not  required  to  maintain  fences  or  cattle-guards.  Foster 
is  an  unincorporated  village.  Main  street  runs  north 
and  south  and  crosses  defendant's  railway  and  station 
grounds  diagonally  at  tlie  east  end  of  the  station.  Front 
street  crosses  Main  street  from  southeast  to  northwest, 
runs  parallel  to  the  railway,  and  is  the  northern  boundary 
of  tlie  station  grounds.    The  village  is  immediately  north 
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of  the  railway  tracks,  and  in  1905  contained  two  general 
stores,  a  livery  bam  and  other  places  of  business.  De- 
fendant in  addition  to  its  main  line  maintained  a  switch 
track  1,800  feet  or  more  in  length.  The  station  is  located 
between  the  tracks  about  the  same  distance  from  each  of 
the  switch  connections  with  the  main  line.  Defendant 
kept  an  agent  constantly  at  the  station.  On  the  station 
grounds  there  were  corn  cribs,  an  elevator  and  stock-yards. 
Six  daily  trains  passed  Poster,  all  stopping  except  a 
through  freight  which  usually  stopped  also.  The  side- 
track was  used  daily  for  switching  purposes.  During 
1905,  237  cars  of  freight  were  received  or  shipped.  The 
stock-yards  were  northwest  of  the  station  on  Front  street, 
with  the  east  end  about  100  feet  from  Main  street.  East 
of  the  stock-yards  on  Front  street  and  on  Main  street  the 
station  grounds  were  open.  Defendant  had,  however,  con- 
structed a  wire  fence  from  a  shed  at  the  west  end  of  the 
stock-yards  to  the  west  end  of  the  station  grounds  on  the 
northern  boundary.  Negligence  in  failing  to  maintain 
fences  and  cattle-guards  is  alleged  by  plaintiff  as  follows : 
"Defendant  negligently  permitted  its  fences  at  the  north 
end  of  a  shed  built  and  attached  to  the  northwest  side  of 
the  stockyards  in  Foster,  an  unincorporated  village  in 
Foster  precinct.  Pierce  county,  Nebraska,  to  be  and  be- 
come in  a  defective  condition  in  this :  That  it  permitted 
the  said  fence  to  become  detached  from  said  shed,  and  to 
remain  so  detached;  that  said  defendant  company  failed 
to  put  in  a  cattle-guard  where  the  said  fence  stopped." 

There  is  no  definite  or  positive  testimony  showing  where 
the  animals  came  onto  defendant's  premises,  but  plaintiff's 
position  is,  and  there  is  some  proof  of  tracks  tending  to 
show,  that  they  entered  at  the  gap  in  the  fence  west  of  the 
shed,  though  there  is  also  evidence  of  tracks  coming  from 
the  direction  of  Main  street.  Both  animals  were  found 
between  the  main  track  and  the  switch  track,  the  colt 
about  150  feet  west  of  the  station,  and  the  cow  50  feet  or 
more  still  farther  west.  In  any  event,  they  entered  from 
a  platted  part  of  the  village,  either  from  Front  street 
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through  the  gap  or  from  an  open  street  abutting  on  the 
station  grounds.  The  statute  requiring  railroad  com- 
panies to  fence  their  tracks  contains  the  following  excep- 
tions: "Except  at  the  crossings  of  public  roads  and  high- 
ways and  within  the  limits  of  towns,  cities,  and  villages." 
Comp.  St.  1909,  ch.  72,  art.  I,  sec.  1.  Within  the  mean- 
ing of  these  exceptions  defendant  was  not  required  by 
statute  to  fence  its  station  grounds  at  Foster,  where  plain- 
tiflf's  animals  entered,  or  where  they  were  killed,  and  con- 
sequently was  not  liable  for  damages  for  failing  to  do  so. 
The  trial  court,  nevertheless,  submitted  that  question  to 
the  jury,  and  in  doing  so  erred  to  the  prejudice  of  defend- 
ant. 

The  question  of  defendant's  negligence  in  operating  its 
trains  was  also  submitted  to  the  jui^y,  and  this  is  assigned 
as  error  on  the  ground  there  was  no  evidence  of  such  neg- 
ligence. There  is  uncontradicted  testimony  that  the  cow 
was  killed  by  a  special  train  in  the  evening,  after  dark, 
and  that  the  colt  was  struck  in  the  morning,  before  day- 
light. There  is  no  proof  that  the  speed  of  either  train 
exceeded  twelve  miles  an  hour  at  Foster,  and  tins  of  itself 
did  not  show  negligence.  Burlington  &  M,  R.  R.  Co.  v. 
Wendty  12  Neb.  76.  The  mere  killing  of  tlie  animals  was 
not  evidence  of  negligence,  on  the  part  of  defendant. 
Sitarke  v,  Chicago,  B.  d  Q.  R.  Co,,  82  Neb.  800;  Burling- 
ton &  M.  B.  B.  Co.  V.  Wendt,  12  Neb.  76.  The  evidence  is 
insufficient  to  support  a  finding  that  defendant  was  negli- 
gent in  operating  its  trains  or  in  failing  to  stop  them 
bef^jre  striking  the  animals,  and  that  question  should  not 
have  been  submitted  to  the  jury. 

For  the  errors  pointed  out,  the  judgment  of  tlie  district 
court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 
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Robert  Mitchell,  appellee,  v.  Isaac  G.  Griffith  et  al., 

appellants. 

Fn.ED  June  10,  1910.     No.  16,087. 

Deeds:  Reformation:  Mutual  Mistake.  A  deed  may  be  reformed  to 
include  omitted  lands  purchased  by  grantee,  where  it  is  shown 
by  clear  and  convincing  evidence  that  the  omission  resulted  from 
a  mutual  mistake,  and  that  the  deed,  when  thus  reformed,  will 
express  the  intention  of  the  parties  at  the  time  it  was  executed. 

• 

Appeal  from  tJie  district  court  from  Dawes  county: 
WILLLA.M  H.  Westover,  Judge.     Affirmed, 

Justin  E.  Porter^  for  appellants. 

Albert  W,  Crites,  contra. 

Rose,  J. 

By  deed  dated  April  24,  1901,  Isaac  G.  Griffith  and 
wife,  defendants,  conveyed  to  Robert  Mitcliell,  plaintiff, 
1,240  acres  of  Land  in  Dawes  county.  This  is  a  suit  by 
plaintiff  to  reform  the  deed  by  including  in  the  convey- 
ance an  additional  quarter-section  owned  at  the  time  by 
defendants,  situated  half  a  mile  from  tlie  main  tract,  and 
described  in  the  record  as  the  "Godfrev  land."  The  dis- 
trict  court  granted  the  relief  sought  by  plaintiff,  and  de- 
fendants have  appealed. 

Tlie  deed  was  reformed  on  account  of  a  mutual  mis- 
take in  omitting  the  Godfrey  land.  The  controlling  ques- 
tion presented  is  the  sufficiency  of  the  evidence  to  justify- 
the  decree.  Some  time  before  the  deed  was  executed 
Griffith  herded  sheep  for  plaintiff  in  Wyoming,  bought  a 
large  number  of  ewes  from  his  employer  on  credit,  and 
brought  them  to  Dawes  county.  He  testified  he  bought 
the  lands  to  provide  pasturage  for  sheep.  At  one  time 
lie  took  plaintiff's  sheep  on  the  shares.  At  another  .time 
lie  and  plaintiff  were  partners  in  the  sheep  business.  His 
ventures  proved  to  be  disastrous.  As  a  result  he  owed 
plaintiff  over  $2,000,  and  wanted  to  sell  him  the  ranch  to 
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square  accounts.  The  deed  in  controversy  was  drawn  in 
the  office  of  Reynolds  &  Slattery  at  Chadron.  Reynolds 
testified  that  Griffith  came  to  the  office  and  said  he  had 
sold  the  ranch  to  plaintiff,  and  that  lie  gave  descriptions 
of  the  different  quarter-sections  and  pieces  of  land,  saying 
they  contained  all  the  land  he  had.  Slattery  testified  he 
drew^  the  deed  which  was  finally  executed;  that  the  God- 
frey land  was  included  in  the  transaction  and  was  pur- 
chased with  the  other  tracts;  that  Griffith  told  him  to 
prepare  a  deed  conveying  to  plaintiff  all  the  land  he  hajd; 
that  in  the  fall  of  1907,  when  notified  of  the  mistake,  he 
promised  to  give  plaintiff  a  quitclaim  deed  for  the  pur- 
pose of  correcting  it.  A  ranch  hand  testified  that  after 
the  deed  was  executed  he  helped  to  dig  a  well  on  the 
Godfrey  land,  when  in  plaintiff's  employ,  and  was  assisted 
bv  Griffith  who  said  he  had  sold  out  ^^and  didn't  have  anv 
more  land  than  a  jack  rabbit,  or  something  of  that  kind." 
Plaintiff  testified  that  the  Godfrey  land  was  included  in 
the  purchase;  that  the  purcliase  price  was  paid;  that  none 
of  defendant's  land  was  reserved;  that  during  the  nego- 
tiations, or  aftenvard,  Griffith  turned  over  to  him  a  num- 
ber of  deeds  and  other  papers  relating  to  the  lands  pur- 
chased, and  that  among  them  there  was  a  deed  to  the 
Godfrey  land,  in  wliich  Griffith  was  grantee;  that  he  never 
learned  of  the  omission  until  told  of  it  by  an  abstracter 
who  Avas  employed  in  1907  to  make  an  abstract  of  title. 

Defendants  testified  that  tlie  lands  sold  were  in  a  con- 
tiguous body,  and  did  not  include  the  Godfrey  land  which 
.  was  half  a  mile  from  the  other  tracts;  that  they  did  not 
j<ell  it;  that  one  quarter-section  described  in  the  deed  was 
the  family  homestead  of  defendants,  and  in  lieu  tliereof 
the  Godfrey  land  was  reserved;  that  it  w^as  not  included 
in  the  transaction;  tliat  it  was  properly  omitted  from  the 
deed,  and  tluit  ifrs.  Griffith  would  not  join  in  a  convey- 
ance with  the  Godfrey  laud  included.  Plaintiff's  testi- 
iiioiiy  of  a  different  import  was  contradicted  by  defend- 
ants. They  were  unable,  however,  to  refute  proof  of  th(» 
following  facts:     Defendants  left  the  neighborhood  after 


Boyd  Burbowes,  appbllbb,  v.  Chicago,  Burlington  & 
QuiNOY  Railway  Company,  appellant. 

Filed  June  10,  1910.    No.  15,846. 

1.  Courts:      Decisions:     Review    of    Evidence.      In    considering    an 

assl^ment  that  the  Judgment  of  the  lower  court  Is  not  sustained 
by  the  evidence,  an  appellate  court  Is  not  required  to  set  out  and 
discuss  the  evidence  in  extenso.  It  is  sufficient  If  the  opinion 
fairly  reflects  the  evidence  material  to  a  decision  upon  such 
assignment. 

2.  CarrieTs:   Shipment  of  Goods:    Liabilitt.    When  a  shipper  surren- 

ders the  entire  custody  of  his  goods  to  a  common  carrier  for 
immediate  transportation  and  the  carrier  so  accepts  them,  the 
liability  of  the  carrier  as  a  practical  insurer  of  the  safe  delivery 
of  the  goods  at  once  attaches;  but  such  liability  does  not  attach 
•until  the  goods  are  unconditionally  surrendered  by  the  shipper 
and  accepted  by  the  carrier. 

3.  Rehearing  Denied.    Our  former  opinion  adhered  to. 

Opinion  on  motion  for  rehearing  of  caBe  reported  in 
8")  Neb.  497.    Rehearing  de^iied. 
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the  sale  and  never  again  had  possession  of  the  Godfrey 

land.    They  nev^r  afterward  made  any  improvements  on 

it,  and  never  paid  the  taxes  or  received  any  income  from 

it.    Plaintiff  redeemed  the  Godfrey  land  from  a  tax  sale, 

and  thereafter  paid  the  taxes  on  it  and  used  it  the  same 

as  the  other  tracts.     On  the  record  presented,  the  proof 

of  the  mutual  mistake  is  clear  and  convincing,  and  the  | 

evidence  shows  that  the  deed  as  reformed  expresses  the 

intention  of  the  parties  at  the  time  it  was  executed.    The 

finding  here  is  the  same  as  that  of  the  trial  court. 

Some  complaint  is  made  of  errors  in  admitting  evi- 
dence, but  the  case  was  tried  to  the  court  without  a  jury, 
and  the  conclusion  announced  is  based  wholly  on  evidence 
properly  admitted.  It  is  therefore  unnecessary  to  con- 
sider assigned  errors  in  the  rulings  on  evidence. 

'  Affirmed. 
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Fawcett,  J. 

A  rearfi^ment  was  allowed  upon  a  motion  for  a  rehear- 
ing. Counsel  for  plaintiff  vipjorously  ansails  our  former 
opinion  (85  Neb.  497)  upon  tlie  ground  that  "the  opinion 
does  not  reveal  the  facts.''  Tliis  is  a  serious  charge,  but 
a  careful  reexamination  of  the  record  shows  it  to  be  with- 
out foundation.  That  the  opinion  does  not  mention  and 
discuss  all  of  the  testimony  will  be  conceded  in  any  case, 
but  the  opinion  in  the  case  at  bar  fairly  reflects  all  of  the 
nmterial  evidence  in  the  record.  This  w  as  sufficient.  The 
gravamen  of  counsers  complaint  is  that  the  opinion  does 
not  show  that  all  of  the  goods  which  were  to  go  as  freiglit 
had  been  loaded,  and  that  the  goods  yet  to  be  loaded  were 
such  as  were  to  go  as  baggage.  The  fact,  even  if  it  had 
been  undisputed  (which  is  not  the  case),  that  all  of  plain- 
tiff's property  which  was  to  go  as  freight  had  been  loaded 
and  that  only  such  as  was  to  go  as  baggage  remained  to 
be  loaded,  is  immaterial,  for  tlie  reason  tliat,  under  plain- 
tiff's arrangement  with  defendant's  agent,  it  was  all  to 
be  loaded  by  plaintiff  in  the  same  car — the  one  which  had 
been  switched  onto  the  side  track  for  plaintiff's  accom- 
modation. It  was  entirely  at  plaintiff's  pk^asure  when 
he  would  load  it.  The  only  requirement  was  tliat,  if  he 
desired  to  have  the  car  attached  to  the  passiMiger  train 
which  was  to  leave  the  station  at  9:  30  on  Mondav  mom- 
ing,  he  must  have  the  loading  completed  before  that  time. 
The  defendant  was  acconmiodating  him  in  setting  apart 
for  his  use  a  freight  car  and  in  agreeing  to  attach  such 
freight  car  to  its  passenger  train.  No  trains  pass  through 
Loup  City  on  Sunday.  It  is  apparent  that  the  agent  of 
the  defendant  was  not  required  to  be  at  tlie  station  on 
Sunday.  He  lef  town  in  the  forenoon,  having  previously 
advised  plaintiff  that  he  was  going  to  do  so.  On  the  even- 
ing before,  he  had  the  engine  of  a  passing  freight  train 
switch  the  freight  car  onto  a  side-track,  and  on  Sunday 
morning,  before  leaving  town,  advised  plaintiff,  through 
one  of  plaintift''s  employees,  as  to  the  location  of  the  car 
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During  tlie  afternoon  of  Sunday,  plaintiff  and  his  men, 
witli    the   aid   of   a  drayman,    loaded   a   portion   of   his 
stuff,  keej)ing  out  the  sleeping  tents  and  cook  tent,  the 
gasoline  cook   stove  and   cooking   utensils,   and   certain 
bedding  for  use  that  night,  intending  to  load  them  into 
(lie  car  befoi*e  train  time  next  morning.     No  report  was 
ijxside,  to  the  agent  of  what  had  been  done.     Plaintiff  was 
unable  to  even  state  whether  or  not  the  car  door  liad  been 
closed.     The  drayman,  it  is  true,  testified  that  he  helped 
to  push  the  door  shut  wlieu  they  got  the  stuff  in  Sunday 
afternoon,  but  it  was  not  locked,  or  sealed,  or  precautions 
of  any  kind  tak(m  to  guard  the  car  against  tramps,  thieves, 
or  other  evilly  disposed  persons — a  condition   wliioh,  as 
shown  by  the  testimony  of  defendant's  aginit,  would  not 
liave  been  permitted  to  exist  had  delivery   bei^n    raad(*. 
About  5  o'clock  the  next  morning,  before  plaintiff  was 
awake,  the  car  took  fire  and  was  burned.     No  arrange 
ments  had  been  made  for  tickets,  no  money  had  been  paii- 
to  the  company,  the  agent  had  no  knowledge  that  any 
thing  was  in  the  car,  no  weights  had  been  furnished  de 
fendant's  aiijeut  by  plaintiff,  nor  any  way  bill  made  out. 
nor  anything  done  which  would  indicate  even  an  attempt 
at  delivery  of  the  stuff  that  had  been  loaded  to  the  defend- 
ant company.    The  car  was  not  yet  ready  for  shipment. 
It  was  not  under  the  control  of  defendant.     Defendant 
would  have  had  no  right,  at  the  time  of  the  :fire,  to 
have  coupled  on  to  the  car  and  hauled  it  to  its  propose<l 
destination.    Plaintiff  still  had  the  right,  if  he  saw  fit,  to 
remove  all  his  stuff  from  the  car  the  next  morning  and 
decline  to  ship  at  all,  or  he  might  decide  not  to  go  on  the 
early  train,  but  to  wait  for  the  next  and  later  train.    Th(» 
ease  is  not  like  one  where  freight  is  delivered  to  a  railroad 
company  or  loaded  upon  a  railroad  company's  depot  plat  - 
form  for  immediate  shipment.    If  such  had  been  the  case 
here,  clearly  the  defendant  would  have  been  liable,  but 
we  do  not  see  how  it  can  be  said  that  plaintifFs  goods  had 
been  delivered  to  the  company'  for  imniediate  sliipmeut 
until  they  had  all  been  loaded  and  tlie  company  notified 
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of  that  fact.  Both  of  these  important  elements  are  want- 
ing. The  writer  has  very  serious  doubts  as  to  whetlier 
even  the  liability  of  a  warehouseman  attaclied  to  defend- 
ant by  what  had  been  done  by  plaintiff  at  the  time  of  tlie 
fire;  but,  be  that  as  it  may,  it  is  clear  that  no  liability  as 
a  common  carrier  had  yet  attached. 

Counsel  for  plaintiff  refers  to  Chicago,  B.  d  Q.  R.  Co.  v. 
Powers^  73  Neb.  816  cited  in  our  fonner  opinion,  and 
says  that  he  is  satisfied  with  the  law  therein  announced. 
In  that  opinion  the  court,  speaking  through  llr.  Commis- 
sioner Oldham,  said:  "It  is  also  clearly  shown  that  the 
owners  of  the  cattle  intended  to  take  the  stock  out  of  the 
pens  in  the  morning,  to  feed,  water  and  range  tliem  until 
about  10  o'clock.  We  think  the  rule  well  established  that, 
when  a  shipper  surrenders  the  entire  custody  of  his  goods 
to  a  common  carrier  for  immediate  transportation,  and 
the  carrier  so  accepts  them,  the  liability  of  the  carrier  as 
a  practical  insurer  of  the  safe  delivery  of  the  goods  at 
once  attaches.  Kansas  City,  P,  &  (}.  R,  Co.  v,  Barnett,  69 
Ark.  150,  61  S.  W.  919.  But,  we  think  it  e(iually  well 
settled  that  such  liability  does  not  attach  until  the  goods 
are  unconditionally  surrendered  by  the  8hi])per  and  ac- 
cepted by  the  carrier."  We  think  that  decision  decisive 
of  the  case  at  bar.  There  had  not  been  an  unconditional 
surrender  by  the  shipper  and  an  acceptance  by  the  car- 
rier in  the  present  case.  Hence,  under  the  rule  there  an- 
nounced, no  liability  had  attached.  Then,  again,  we  are 
unable  to  see  any  difference  between  an  arrangement  by 
which  one  shipper  is  privileged  to  take  stock  out  of  the 
pens  in  tl\e  morning,  for  any  purpose,  \)y\oy  to  shipment, 
and  an  arrangement  that  another  shipper  is  to  have  the 
right  to  keep  out  part  of  his  shipment  until  the  next  morn- 
ing before,  loading.  There  could  not,  in  the  very  nature 
of  the  case,  be  an  unconditicmal  surrender  until  the  final 
loading  in  either  case,  and  a  final  deliverj^  to  the  carrier. 

Our  former  judgment  is  clearly  right,  and  is  adhered  to. 

Rehearixo  denied. 
13 
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William  L.  Shacklby  bt  al.,  Administrators,  appbl- 

LANTS,  V.  ANNIB  B.   HOMBR  BT  AL.,  APPBLLEBS. 
JPjlbd  Juni  10,  1910.    No.  16,012. 

1.  Wills:  Constbuction:    Vested  Estate  m  fee:    Defeasancb.    Where 

real  estate  is  devised  to  executorsi  to  be  held  by  them  In  trust 
until  C  shall  attain  the  age  of  25  years,  when  the  same  shall  be 
conveyed  to  him  in  fee,  with  a  devise  over,  in  the  event  of  C'b 
death  :3rior  to  attaining  such  age,  to  C's  widow  and  children,  If 
any,  and,  if  none,  then  to  C's  mother,  and  brother  and  sister  of 
the  full  blood,  this  will  confer  on  C  a  vested  estate  in  fee  simple, 
subject  to  the  prior  chattel  interest  given  to  the  executors,  and 
also  subject  to  defeasance  in  the  event  of  his  death  before  attain- 
ing such  age. 

2.  Mortgages:    Foreclosubb:    Parties:    Jxtbisdiction.    And  in  such  a 

case,  in  a  suit  brought  to  foreclose  a  mortgage  upon  the  real 
estate  to  devised,  executed  by  the  testator  in  his  lifetime,  where 
the  probate  of  the  will  is  being  litigated,  so  that  the  executors 
named  have  not  qualified,  and  no  administrators  c.  t,  a,  have  been 
or  could  be  appointed  in  their  stead,  the  service  of  summons  upon 
C  and  upon  all  persons  then  living  who  would  take  the  devise 
over  in  the  event  of  C's  death  prior  to  his  attaining  the  age  of  25 
years,  and  upon  the  widow  and  heirs  at  law  of  the  testator,  and 
upon  the  special  administrator  of  the  estate  of  the  testator,  con- 
fers upon  the  court  jurisdiction  over  the  said  real  estate  and 
the  title  thereto,  and  of  all  parties  in  interest  in  said  real  estate 
and  title. 

3.  :   :    Redemption.    And  the  confirmation  of  a  sale  under 

a  decree  in  such  suit,  and  the  execution  and  delivery  of  a  sheriffs 
deed  for  the  real  estate  involved  therein,  will  bar  all  equity  of 
redemption  of  the  defendants  so  served  and  will  pass  to  the 
grantee  in  said  deed  all  Interest  and  title  in  and  to  said  real 
estate  owned  by  the  testator  at  the  time  of  his  decease. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Henry  E,  Maxivell,  for  appellants. 

William  Baird  &  Sons  and  E.  H,  Scott,  contra. 
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Harrison'  W.  Cremer  died  June  3,  1896,  in  Douglas 
county,  leaving  a  last  will  and  testament,  the  parts  ma- 
terial to  this  inquiry  being  as  follows : 

"Item  2.  I  give  and  bequeatb  to  my  executors,  herein- 
after named,  and  their  successors,  the  following  described 
real  esbite,  situate  in  the  county  of  Douglas,  Nebraska^  to 
wit:  Lot  seven  (7)  and  the  west  twelve  (12)  inches  in 
width  of  tlie  south  half  of  lot  eight  (8)  in  block  one  hun- 
dred and  thirty-six  (136),  lot  one  (1),  in  block  fifty- 
seven  (57),  and  lot  five  (5)  in  block  forty  (40),  all  in  the 
city  of  Omaha  aforesaid,  together  with  all  and  singular 
the  buildings  and  appurtenances  thereunto  belonging;  in 
trust,  however,  for  the  objects,  uses  and  purposes  follow- 
ing, that  is  to  say:  That  until  such  times  as  they  shall 
convey  said  several  lots  or  parcels  of  real  estate  as  herein- 
after directed,  tliey  shall  manage  and  control  the  same  to 
the  best  advantage  of  my  estate  and  of  said  realty,  leasing 
the  same  to  the  best  advantage,  collect  rents,  pay  all  law- 
ful taxes,  make  all  necessary  repairs,  effect  reasonable  in- 
surance on  the  buildings,  and  do  all  things  else  requisite 
for  the  due  preservation  and  care  of  the  property.  If  the 
buildings  u]K>n  either  of  the  three  parcels  of  ground  shall, 
during  the  time  they  are  in  charge  of  my  executors,  be 
destroyed,  or  damaged  by  fire,  or  otlierwise,  they  must 
rebuild  or  repair  the  same  as  soon  as  possible,  and  to  that 
end,  if  the  funds  realized  from  the  insurance  upon  the 
destroyed  or  injured  building,  or  other  available  means, 
shall  be  inadequate  for  that  purpose,  they  may  borrow 
such  additional  sum  as  may  be  required,  and  secure  the 
payment  thereof  upon  the  particular  property  whereon 
it  is  to  be  expended,  by  a  mortgage  to  be  by  them  duly 
executed,  but  not  for  a  credit  extending  beyond  the  time 
when  it  is  to  be  finally  conveyed  by  them  in  fee  as  herein- 
after directed.  Out  of  the  income  of  said  three  parcels  of 
real  estate  (which  is  to  be  considered  as  a  joint  fund),  in 
addition  to  the  expenditures  contemplated  above  for  its 
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preservation  and  care,  I  direct  the  payment  of  all  interest 
as  it  sliall  mature,  upon  any  mortgage  incuiubranee  rest- 
ing tliere(m,  the  several  bequests  herein  made  of  money  to 
my  wife,  and  my  sons  and  daughters,  and  the  balance 
tliereof  they  shall  deposit  in  the  Omaha  National  Bank, 
upon  the  best  terms  that  can  be  made  as  to  interest 
thereon,  as  and  for  a  sinking  fund,  which,  in  the  order, 
and  at  the  several  times  fixed  herein  for  the  conveyance 
of  said  several  parcels  of  real  estate  to  certain  of  my 
heirs,  and  to  the  full  extent  that  it  has  then  accrued,  shall 
be  api;lMMl  toward  the  payment  of  any  incumbrance  then 
resting  on  tlie  particular  piece  of  property  then  to  be  con- 
veyed. If  any  mortgage  indebtedness  resting  on  either 
of  said  parcels  of  real  estate  at  the  time  of  my  decease 
shall  mature  while  my  executors  are  in  charge  thereof,  I 
direct  them  to  repla(*e  or  extend  the  same  by  a  new  loan, 
securing  tlie  payment  by  a  mortgage  upon  that  particular 
piece  of  property,  but  such  extension  or  new  loan  must 
not  reach  beyond  the  time  fixed  herein  for  their  final  con- 
veyance of  the  premises  by  which  it  is  secured.'' 

"Item  4.  Subject  to  the  foregoing  provisions  respei^ting 
the  same,  I  give  and  bequeath  to  my  beloved  son,  Li^onidas 
R.  Cremer,  the  above  mentioned  lot  five  (5)  in  block  forty 
(40)  and  to  my  beloved  son,  Cedric  E.  Cremer,  said  lot 
seven  (7)  and  the  west  twelve  (12)  inches  in  width  of 
the  south  ^  of  lot  eight  (8)  in  block  one  hundred  and 
thirty-six  (ISO)  in  the  city  of  Omaha,  Nebraska,  the  same 
to  be  conveyed  to  them,  respectively,  on  reaching  the  age 
of  twenty-five  years,  by  my  executors,  by  deeds  duly  ex- 
ecuted and  delivered,  so  as  to  convey  to  each  of  them  a 
good  title  in  fee  simple,  but  subject  to  whatever  incum- 
brance may  be  then  resting  thereon  after  the  preceding 
provisions  respecting  the  same  have  been  complicMl  with. 
But,  in  the  event  of  the  death  of  either  of  my  sjiid  sons, 
Leonidas  or  Cedric,  before  reaching  the  age  of  twenty- 
five  years,  leaving  surviving  him  a  widow,  or  cliild  or 
children,  then  in  like  manner  my  executors  sliall  convey 
a  one-third  part  of  the  premises  hereby  devised  to  such 
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son  to  Mb  widow  and  the  remaining  two-thirds  thereof  to 
such  child  or  children,  share  and  share  alike.  If  he  leave 
no  widow,  but  leaves  a  child  or  children  the  premises 
shall  be  conveyed  to  them.  If  he  leave  a  widow,  but  no 
children,  they  shall  convey  to  the  widow  an  undivided 
one-third  of  the  premises,  and  the  residue  to  his  mother, 
brother  and  sister,  of  the  full  blood,  or  such  of  them  as 
shall  then  be  living,  share  and  share  alike.  Provided, 
however,  that  if  such  bcother  or  sister  shall  have  died 
leaving  children,  they  shall  receive  the  share  that  their 
parent,  if  living,  would  have  been  entitled  to  under  this 
will.  If  either  of  my  said  sons,  Leonidas  or  Cedric,  shall 
so  die,  leaving  no  widow  or  children,  then  the  whole  of 
the  estate  herein  devised  to  him  shall  be  conveyed  to  his 
mother,  and  his  brother  and  sister  of  the  full  blood,  or 
such  of  them  as  shall  then  be  living,  share  and  shai-e  alike. 
Provided,  further,  that  if  such  brother  or  sister  shall 
have  died,  leaving  issue,  such  issue  shall  have  and  take 
the  portion  that  such  brother  or  sister,  if  living,  would 
have  been  entitled  to  hereunder." 

Similar  provisions  are  made  by  the  fifth  item  of  the 
will  for  the  daughter  Mina,  with  respect  to  the  other  lot. 

"Item  7.  I  do  hereby  nominate  my  friends  Charles  C. 
Housel,  formely  of  said  city  of  Omaha,  but  now  of  Chi- 
cago, Illinois,  and  W.  B.  Millard  of  said  city  of  Omaha, 
to  be  thfe  executors  of  this  my  last  will  and  testament, 
having  full  confidence  that  they  will  faithfully  carry  out 
its  provisions." 

A  number  of  questions  are  presented  in  the  pleadings 
and  have  been  ably  argued  by  counsel,  both  in  tlieir  briefs 
and  at  the  bar;  but  the  conclusion  we  have  reached  ren- 
ders it  unnecessary  to  consider  any  but  the  one  question : 
What  interest,  if  any,  did  Cedric  E.  Cremer  take  under 
the  will  of  Harrison  W.  Cremer,  deceased?  Did  he  take 
a  present  vested  interest  in  and  title  to  the  property  de- 
yised,  on  the  death  of  his  father,  or  was  such  devise  con- 
tingent merely,  so  that  no  interest  or  title  would  ever 
vest  in  him  unless  and  until  he  attained  the  age  of  25 
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years?  Having  reached  such  coneliision,  it  is  unnecessary 
to  set  out  in  extenso  the  allegations  of  the  pleadings.  It 
will  be  sufficient  to  an  understanding  of  the  case  to  state 
that  the  two  gentlemen  named  in  the  will  as  executors 
never  qualified  as  such;  that  shortly  after  the  death  of 
the  testator,  and  while  a  contest  of  the  will  was  still 
pending,  the  Omaha .  Loan  &  Trust  Company  brought 
suit  in  the  district  court  for  Douglas  county  to  foreclose 
defaulted  interest  coupons  upon  a  |40,000  mortgage 
which  had  been  executed  and  delivered  to  it  by  Harrison 
W.  Cremer  in  his  lifetime.  The  principal  mortgage  at 
the  time  of  such  foreclosure  was  held  by  the  defendants 
Anna  B.  Homer  and  Margaret  H.  Davis,  under  an  assign- 
ment from  the  said  loan  and  trust  company..  In  the  fore- 
closure suit  referred  to,  the  trust  company  made  defend- 
ants: The  devisees  named  in  the  fourth  and  fifth  items 
of  the  will;  the  widow  and  all  of  the  heirs  at  law  of  Har- 
rison W.  Cremer,  deconsed;  Housel  and  Millard,  named 
as  executors  in  the  will,  and  William  Walhice,  who  had 
been  appointed  special  administrator.  All  of  said  parties 
were  duly  served  with  summons.  This  included  all  of 
the  persons  then  living  who  would  take  the  devise  over  in 
the  event  of  the  death  of  Cedric  E.  Cremer,  without  hav- 
ing married,  prior  to  his  reaching  the  age  of  25  years.   A 

decree  of  foreclosure  was  entered,  and  the  property  sold 
thereunder  to  the  Omaha  Loan  &  Trust  Com])any.     The 

sale  was  duly  confirmed,  and  a  sheriff's  deed  issued  to 
said  company.  The  company  subsequently  conveyed  the 
property  in  controversy  to  the  Omaha  National  Bank. 
Some  time  thereafter,  and  before  any  administrator  c.  t. 
a.  had  been  appointed,  Mrs.  Homer  and  Mrs.  Davis  fore- 
closed the  principal  mortgage.  They  made  defendants  all 
of  the  persons  who  had  been  made  defendants  in  the  first 
foreclosure,  with  others.  Service  of  summons  was  duly 
had  upon  all  of  such  defendants,  and  a  decree  of  fore- 
closure entered.  The  premises  were  sold  under  such  de- 
cree to  said  Homer  and  Davis.  The  sale  was  duly  con- 
firmed, and  a  deed  issued  to  them  therefor.    Subsequently 
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theretx)  the  plaintiffs,  William  L.  Shackley  and  Edward 
S.  Flor,  were  appointed  administrators,  with  the  will  an- 
nexed. After  haying  duly  qualified,  they  instituted  this 
suit. 

The  prayer  of  the  petition  is  that  an  account  be  taken 
of  the  rents  and  profits  collected  by  defendants  since  Au- 
p:ust  29,  1896;  that  plaintiffs  be  permitted  to  redeem  from 
said  mortgage;  of  the  amount  necessary  to  be  paid  in 
order  to  make  such  redemption ;  that  defendants  be  re- 
quired to  acknowledge  satisfaction  of  said  mortgage  upon 
the  records  of  Douglas  county  and  deliver  to  plaintiffs 
possession  of  said  real  estate;  that  the  cloud  cast  on 
plaintiffs'  title  to  said  real  estate  by  said  sheriff's  deeds 
be  removed,  and  for  such  other  and  further  relief  as 
justice  and  equity  may  require.  The  district  court  found 
that  the  facts  alleged  in  the  petition  and  disclosed  by  the 
evidence  fail  to  show  that  the  plaintiffs  have  any  equi- 
table rights  in  and  to  the  premises  in  controversy,  and 
dismissed  their  suit  for  want  of  equity,  with  costs. 

Plaintiffs  contend  that  the  law  gives  the  property  in 
fee  simple  to  the  executors  "and  their  successors"  in 
trust;  that  Cedric  E.  Cremer  never  had  any  title,  legal  or 
(Hjuitable,  to  the  property;  that  the  trusts  impf)sed  by  the 
law  are  annexed  to  the  office  of  the  executors,  and  not  to 
the  persons  nominated  as  executors  in  their  individual 
(Character;  that  Charles  C.  Housel  and  Willard  B.  Mil- 
lard, haying  failed  to  qualify,  never  became  executors  and 
did  not  take  title  to  the  property;  that  upon  the  appoint- 
ment and  qualification  of  appellants  as  administrators 
with  the  will  annexed,  they  were  vested  with  the  fee  title 
to  the  property  in  trust  for  the  uses,  objects  and  puri)oses 
sx)ecified  in  the  will;  that  appellants'  title  relates  back  to 
the  death  of  the  testator;  that  the  owner  of  the  fee  title 
to  the  property  was  not  before  the  court  in  either  of  the 
suits  to  foreclose  the  mortgage;  that  the  fee  was  not  cut 
off  by  the  decree,  or  the  pretended  sale  thereunder,  in 
either  suit,  and  that  appellants  are,  therefore,  entitled  to 
redeem  the  property  from  the  mortgage. 
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Tiie  sympathy  of  the  writer  for  the  young  moB  who 
has  lost  what  his  father  doubtless  thought  was  a  valuable 
devise  is  such  that  he  spent  several  days  in  an  industrious 
but  vain  attempt  to  sustain  plaintiffs'  contention  and  per- 
mit a  redemption.  An  exhaustive  examination  of  tlie 
authorities  forces  the  conclusion  that  to  do  so  would  be 
to  disregard  the  plain  intention  of  the  testator  as  ex- 
pressed in  his  will/  and  to  give  no  heed  to  the  holdings 
of  many  eminent  courts  in  numerous  cases  decided  both 
in  this  country  and  in  England,  where  similar  questions 
so  often  arise  that  in  1829  {Duffield  v.  Duflield,  3  Bligh 
( Eng. )  260,  311 )  Lord  Eldon  said :  "In  Boraston's  Case 
(2  Coke  (Eng.)  16,  19)  it  appears  from  the  margin  of  the 
report,  that  there  were  then  (the  twenty-eighth  year  of 
the  reign  of  Queen  Elizabeth)  one  hundred  and  seventy 
authorities  upon  the  same  subject."  He  added:  "Yet  the 
circumstances  of  this  case  are  not  precisely  similar  to 
those  of  any  preceding  case."  In  the  decisions  of  the 
liigh  and  able  courts  of  a  country  so  prolific  of  cases  of 
a  similar  character,  in  all  their  varying  forms,  involving 
vast  estates,  we  may  well  expect  to  find  careful  considera- 
tion and  elucidation  of  the  question. 

With  the  provisions  of  the  will  in  mind,  let  us  see  what 
the  courts  of  England  have  held.  A  review  of  the  most 
noted  cases,  in  chronological  order,  will  be  both  interest- 
ing and  instructive. 

In  Boraston^s  Case,  referred  to  by  Lord  Eldon,  supra, 
the  will  gave  to  Thomas  Amery  and  Amphillis,  his  wife, 
certain  real  estate  "for  eight  years  next  after  my  de- 
cease," upon  certain  conditions,  "and  after  the  term  of 
the  said  eight  years,  the  said  upper  part  to  remain  to  my 
executors  until  such  time  as  Hugh  Boraston  shall  accom- 
plish his  full  age  of  21  years,  and  the  mean  profits  to  be 
employed  by  my  executors  towards  the  performance  of 
this  my  last  will  and  testament ;  and  when  the  said  Hugh 
shall  come  to  his  age  of  21  years,  then  I  will  he  shall  en- 
joy the  said  upi>er  part  to  him  and  to  his  heiirs  forever." 
nngh  died  when  about  the  age  of  nine  years.    After  his 
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death  and  after  the  death  of  Thomas  and  Amphillis, 
Philip  Boraston,  as  brother  and  heir  of  tlie  said  Hugh, 
entered  into  the  lands,  and  demised  them  to  William 
Ambrye.  Subsequently  Constance  Brand  and  Margaret 
Davies,  granddaughters  of  the  testator,  Thomas  Boras- 
ton  (their  husbands  joining)  claiming  that  no  remainder 
was  vested  in  Hugh  Boraston  until  he  attained  his  age 
of  21  years,  and  that  forasmuch  as  Hugh  never  at- 
tained Ins  said  age,  the  land  never  vested  in  him,  but 
remained  in  the  lieirs  general,  executed  to  plaintiff  Rich- 
ard Hynde  a  seven  years'  lease  of  the  lands  in  controversy. 
Ambrye,  who  held  under  his  demise  from  Philip,  by  com- 
mand of  Philip*  entered  upon  the  land,  and  Hynde  brought 
ejectment.  Tlie  court  sustained  the  contention  of  de- 
fendant that  the  executors  had  a  good  term  for  12  years, 
which  was  not  determined  by  the  death  of  Hugh,  and 
held:  "The  case  at  bar  is  no  other  in  effect,  but  that  a 
man  devisees  liis  lands  to  his  executors  (for  the  payment 
of  his  debts)  until  his  son  shall  or  should  have  come  to 
his  ftill  age  {of  twenty-one  ij[ears)  the  remainder  to  his 
son  in  fee;  for  altho'  these  are  adverbs  of  time,  when, 
etc.,  and  tlien,  etc.,  yet  they  do  not  amount  to  make  any- 
thing to  precede  the  settling  of  the  remainder,  no  more 
than  in  the  common  case.  A  man  leases  land  for  life  or 
years,  and  after  the  decease  of  the  lessee,  or  the  term 
ended,  the  remainder  to  another,  yet  it  shall  remain  pres- 
ently; for  when  these  adverbs  refer  to  a  thing,  which 
must  of  necessity  happen,  there  they  make  no  contin- 
gency, and  it  is  certain  that  evory  man  must  die,  for 
statuium  est  hominibtis  femel  mori,  and  every  term  will 
end;  for  tern  pus  eda<v  rerum;  and  in  the  case  at  bar, 
certain  it  is,  that  Hugh  w^ould  or  might  have  accom- 
plished his  age  of  21  years,  which  are  in  this  case  of  a 
will,  all  one  in  constructicm  of  law.  So  that  these  ad- 
verbs {then  and  when),  in  our  case,  are  demonstrations 
of  the  time,  when  the  remainder  U)  Hugh  shall  take  effect 
in  possession,  as  in  the  said  cases  of  a  lease  for  life,  and 
lease  for  years,  and  not  when  the  remainder  shall  vest; 
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quod  fuit  concessum  per  totam  curiamJ^  And  judgment 
was  given  that  the  plaintiff  should  take  notliing  by  his 
bill.  That  case  has  been  followed  with  scarcely  any  de- 
viation to  the  present  day. 

In  Ooodtitle  d.  Hay  ward  v.  Whitby,  1  Burr.  (Eng.) 
228,  R.  P.  devised  his  lands  to  Thomas  Hayward  and 
John  Bates,  and  the  survivor  of  them,  and  tlie  heirs  of 
such  survivor  "in  trust,  that  they  and  the  survivor  of 
them,  his  heirs  and  assigns,  should  lay  out,  employ  and 
bestow  the  rents  and  profits  of  the  devised  premises,  for 
the  maintenance,  education,  bringing  up  and  putting 
forth  into  the  world,  of  Thomas  and  John  Hayward,  sons 
of  the  testator's  sister  Elizabeth  Haywatd,  during  their 
minorities;  and  when  and  as  they  should  respectively 
attain  their  ages  of  21,  then  to  the  use  and  behoof  of  the 
said  sons  of  his  sister  Hayward,  the  said  Thomas  Hay- 
ward and  John  Hayward,  and  their  heirs,  equally."  The 
testator  then  made  the  said  two  trustees,  Thomas  Hay- 
ward and  John  Bates,  his  executors.  Thomas  Whitby 
claimed  as  testator's  heir  at  law.  Thomas  Hayward,  the 
elder  of  the  testator's  said  two  nephews,  died  under  the 
age  of  21  years,  and  without  issue.  Upon  his  death  (his 
brother  John  being  then  under  age),  Whitby  was  by  the 
trustees  let  into  his  moiety.  John,  having  come  of  age, 
brought  ejectment,  claiming  the  moiety  of  his  deceased 
brother,  as  well  as  his  own  moiety.  The  question  con- 
strued by  the  court  was  "whether  this  moiety  of  Thomas, 
the  deceased  brother,  belongs  to  John  Hayward,  either 
as  heir  to  his  brother,  or  as  surviving  joint  tenant;  or 
whether  it  belongs  to  Thomas  Whitby,  as  heir  at  law  of 
the  testator  as  an  undevised  estate."  In  the  opinion  by 
Lord  Mansfield,  it  is  said:  "Testator  diod.  T.  H.  and 
J.  B.,  the  two  trustees,  entered  into  possession.  Then 
Thomas  Hayrs-ard,  one  of  the  two  nephews  and  devisees 
died,  under  age,  and  without  issue.  Then  the  trustees 
let  the  now  defendant,  the  testator's  heir  at  law,  into 
possession  of  his  moiety.  But  it  is  not  material  what 
they  did  among  themselves;  that  will  not  affect  the  right 
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of  the  plaintiff.  The  question  Is,  'whether  the  estate 
vested  immediately  in  the  two  nephews,  upon  the  death 
of  the  testator,  or  remained  in  contingency ,  till  their  re- 
spective coming  of  age :'  and,  consequently,  'whether  this 
moiety  belongs  to  John  Hayward,  ujwn  the  death  of  his 
brother  Thomas,  either  aa  his  heir  at  law,  or  as  survivor; 
or  whether  it  descends  to  the  heir  at  law  of  the  testator, 
as  being  undevised.'  In  the  construction  of  wills,  ad- 
judged cases  may  very  properly  be  argued  from;  if  they 
establish  general  rules  of  construction,  to  find  out  the 
intention  of  the  testator;  wiiich  intention  ought  to  pre- 
vail, if  agreeable  to  the  rules  of  law.  Here  it  is  agreed 
that  a  fee  is  devised  to  the  nephews;  but  it  is  made  a 
question  'whether  it  be  a  fee  depending  upon  a  precedent 
contingency;  or,  an  immediate  fee.' "  He  then  laid  down 
two  rules,  the  second  of  which  is:  "Where  an  absolute 
property  is  given,  and  a  particular  interest  given,  in  the 
meantime^  as  ^until  the  devisee  shall  come  of  age,  etc.,  and 
Tchen  he  shall  come  of  age,  etc.,  then  to  him,  etc.,'  the  rule 
is,  that  that  shall  not  operate  as  a  condition  precedent; 
but  as  a  description  of  the  time  when  the  remainderman 
is  to  take  in  possession.  And  to  this  purpose  is  Boras- 
ton^s  Casey  ♦  ♦  »  where  this  doctrine  is  fully  laid 
down  and  explained.  ♦  ♦  ♦  Here,  upon  the  reason  of 
the  thing,  the  infant  is  the  object  of  the  testator's  bounty; 
and  the  testator  does  not  mean  to  deprive  him  of  it,  in 
any  event.  Now  suppose  that  this  object  of  the  tes- 
tator's bountj'^  marries,  and  dies  before  his  age  of  21, 
leaving  children;  could  the  testator  intend,  in  such  an 
event,  to  disinherit  himf  Certainly,  he  could  not.  And 
as  to  the  testator's  heir  at  law,  his  heir  at  law  is  only 
to  take  what  the  testator  has  not  devised  away  from  hini. 
But  in  the  present  case  the  testator  takes  no  notice  of 
this  Thomas  Whitby,  who  is  indeed  stated  to  be  (but 
it  doth  not  appear  how)  his  heir  at  law.  And  he  does  not 
except  any  thing,  out  of  the  interest  he  has  given  to  his 
nephews;  he  only  makes  a  trust,  to  be  executed  for  their 
benefit;  and  devises  nothing  for  the  benefit  of  the  trus- 
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tees,  who  were  also  his  executors.  And  this  is  only  a 
chattel'inteirestj  whieh  cainwt  last  twenty-one  years.  On 
the  rule  in  Matthew  Manning's  case,  here  is  (at  the  ut- 
most) only  an  exception^  by  this  devise  to  the  trustees, 
out  of  the  absolute  property  given  to  his  nephews.  It  is 
so  plain  upon  the  true  intent  and  meaning  of  this  will, 
that  it  is  a  shame  to  cite  cases  upon  it.  *  *  *  So  here, 
the  property  is  absolutely  given:  and  the  limitation  is 
only  of  the  trust.  Therefore,  upon  the  whole,  he  held  the 
present  case  to  be :  An  immediate  gift  to  the  two  nephews ; 
with  a  trust  to  be  executed  for  their  benefit,  during  their 
minority." 

The  case  of  Bromfield  v.  Orowder,  1  B.  &  P.  N.  K. 
(Eng.)  313,  will  be  found  to  be  a  leading  case  very  gen- 
erally cited  in  subsequent  decisions.  In  that  case,  John 
Davenport,  the  testator,  by  his  will,  after  charging  his 
real  and  personal  estate  to  the  payment  of  his  debts,  leg- 
acies and  funeral  expenses,  directed  his  executors  to  pay 
to  his  nephew,  the  defendant  Samuel  Crowder,  an  an- 
nuity of  £50  during  his  life,  payable  quarterly,  upon  the 
express  condition  that  "if  the  said  Samuel  Crowder 
should  at  any  time  mortgage,  sell,  assign,  dispose  of,  or 
in  any  manner  incumber  the  same  or  any  part  thereof, 
then  and  from  thenceforth  the  future  payments  of  such 
annuity  should  cease  and  determine  and  be  at  an  end  to 
all  intents  and  puri)oses  whatsoever,  and  the  same  should 
be  considered  as  if  no  such  bequest  had  been  made."  He 
then  gave  to  his  godson  John  Davenport  Bromfield,  the 
plaintiff  in  the  cause,  the  sum  of  £100,  provided  he  lived 
to  attain  the  age  of  21  years,  otherwise  such  legacy  was 
not  to  be  paid  or  payable.  He  then  devised  unto  his  wife 
Elizabeth  Davenport  and  her  assigns  all  his  real  estate 
for  life.  After  her  decease,  to  his  cousin  Joshua  Rose, 
his  heirs  and  assigns  forever.  He  subsequently  made  a 
codicil  revoking  that  part  of  his  will  which  gave  his  es- 
tate to  Joshua  Bose  and  his  heirs  forever,  in  case  he  sur- 
vived testator's  wife,  and  gave  the  estate  to  Joshua  during 
the  term  of  his  natural  life  in  case  he  survived  the  wife, 
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"and  at  the  decease  of  Mrs.  E.  Davenport  and  Mr.  Joshua 
Rose,  or  the  longest  liver  of  them,  I  give  all  my  real 
estate,  of  what  nature  and  kind  soever,  to  my  godson 
John  Davenport  Bromfield,  son  of  Charles  Bromfield  of 
St.  Ann's,  Liverpool,  if  the  said  John  Davenport  Brom- 
field shall  live  to  attain  the  age  of  21  years;  but  in  case 
he  die  before  he  attains  that  age,  and  his  brother  Charles 
Bromfield  shall  survive  him,  in  that  case  I  give  my  real 
estate  to  Charles  Bromfield  his  brother,  if  he  lives  to  attain 
the  age  of  21  years,  but  not  otherwise,  but  in  case  both  the 
above-mentioned  boys  die  before  either  of  them  attain  the 
age  of  21  years,  then  I  give  my  real  estate  to  John  Vale  my 
godson,  ♦  *  ♦  and  his  heirs  forever."  The  testator  died, 
leaving  defendant  Samuel  Crowder,  his  nepliew  and  heir  at 
law.  Subsequently  to  his  death,  a  bill  was  filed  on  behalf 
of  the  creditors  to  have  a  portion  of  the  estate  sold  to  pay 
debts,  which  was  done.  Pending  these  proceedings,  Eliza- 
beth Davenport  died  and  on  her  death  Joshua  Rose  en- 
tered into  possession.  Subsequently  Joshua  died.  The 
plaintiff  John  Davenport  Bromfield,  being  then  an  infant 
under  the  age  of  21  years,  in  June  following,  by  his  next 
friend,  filed  his  bill  in  chancery  against  the  defendant, 
claiming  the  unsold  part  of  the  real  estate,  praying  "that 
his  right  to  the  said  real  estates  uvon  the  death  of  the 
said  Joshua  Rose  might  be  declared."  Defendant  an- 
swered, and  the  case  came  on  to  be  heard  before  the  master 
of  rolls.  Defendant  contended  that  plaintiff  had  no  right 
or  title  to  the  estates,  because  the  devise  to  plaintiff  and 
to  his  brother  Charles  and  to  John  Vale  were  contingent 
remainders  limited  upon  the  estates  for  life  dc^vised  to 
Elizabeth  Davenport  and  Joshua  Rose,  and  that  inas- 
much as  the  preceding  particular  estates  det(n*min(Ml  and 
were  at  an  end  before  the  events  happened  on  Avliich  the 
said  premises  were  to  berome  vested,  such  remainders  could 
not  then  take  effect,  and  subsequently  the  said  estates 
remaining  unsold  did,  upon  the  death  of  Joshua  Hose, 
result  and  then  belonge<l  to  defendant  Crowder  as  tlie 
heir  at  law  of  the  testator.     The  master  of  the  rolls  or- 
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(lered  a  case  to  be  made  for  the  opinion  of  the  judges 
upon  the  following  question:  "Whether  the  plaintiff 
John  Davenport  Bromfield,  in  the  events  wliich  have 
happened,  takes  any  and  what  estate  or  interest  in  the 
freehold  estates  of  the  said  John  Davenport  the  testator?" 
In  his  argument,  counsel  for  plaintiff  makes  this  terse 
and  well-supported  statement:  "Tlie  law  favours  vested 
estates,  because  it  dislikes  estates  in  abeyance  and  con- 
tingency; and  there  are  many  cases  where,  from  the  im- 
port of  the  will,  it  should  appear  that  the  estate  was  in 
contingency,  and  yet  it  has  been  holden  to  be  vested." 
The  opinion  by  Sir  James  Mansfield,  Ch.  J.,  after  stating 
the  will,  said:  "All  the  testator's  real  estate  is  given  to 
the  plaintiff  immediately  on  the  deatli  of  the  preceding 
devisees,  if  he  live  to  attain  21;  if  he  die  before  21,  and 
his  brother  Charles  Bromfield  survive,  tlien  the  testator 
gives  his  real  estate  to  the  said  Charles  Bromfield,  if  he 
live  to  attain  21,  but  not  otherwise.  If  both  die  under 
21,  then  he  gives  it  to  his  godson,  John  Vale,  in  fee.  The 
plaintiff  was  under  21  at  the  time  of  the  deatli  of  the  sur- 
viving devisee,  and  the  question  is,  whether  he  took  any 
and  what  estate  in  the  freehold  or  copyhold  premises? 
There  does  not  appear  to  as  to  be  any  distinction  between 
the  freehold  and  the  copyhold.  In  fact,  this  is  an  im- 
mediate devise  to  the  plaintiff,  to  take  place  on  the  death 
of  the  two  preceding  devisees.  If  so,  we  must  either  break 
in  upon  the  terms  of  the  will,  or  give  tliem  effect.  In  the 
latter  case,  there  is  an  end  of  all  .argument  about  the 
word  4f.'  There  is  nothing  in  the  will  to  prove  that  the 
testator  meant  the  plaintiff  not  to  take  a  vested  estate 
unless  he  survived  21.  Indeed,  the  true*  sense  of  the  tiling 
is,  that  the  devisor  meant  him  to  take  it  as  an  immediate 
devise  in  himself,  but  that  it  was  to  go  over  in  the  event 
of  his  dying  under  21.  It  must  be  admitted,  that  accord- 
ing to  repeated  decisions,  no  pn^tise  words  are  necessary 
to  constitute  a  condition  precedent  in  wills.  They  must 
be  coiistrucHi  according  to  the  intention  of  the  parties; 
and  it  would  be  absurd,  considering  tlie  various  circum- 
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stances  under  which  wills  are  made,  to  require  particular 
terms  to  express  particular  meanings.  Tlie  apparent  in- 
tention, as  collected  from  the  whole  will,  must  always 
control  particular  expressions.  Kow  the  fairest  con- 
struction that  can  be  put  upon  this  will,  independent  of 
authority,  is,  that  the  plaintiff  took  an  immediate  vested 
estate  on  the  death  of  the  preciKling  devisees,  with  a  con- 
dition subsequent.  With  respect  to  the  cases,  that  of 
Edwards  v.  Hammond  is  on  all  fours  with  the  present. 
The  circumstance  of  the  devise  over  being  to  a  stranger 
makes  no  difference;. for  it  is  clear  that  the  testator  meant 
no  one  to  take  his  estate  unless  in  the  event  of  the  plain- 
tiff dying  under  21.  Edwards  v.  Hammond  is  neither  op- 
posed nor  weakened  by  any  case.  No  doubt  the  general 
meaning  of  the  word  ^if  implies  a  condition  precedent, 
unless  it  be  controlled  by  other  words.  But,  in  this  case, 
there  is  a  variance  between  the  expression  and  the  mean- 
ing, and  the  case  of  Edicards  v.  Hammond  sanctions  us 
in  giving  effect  to  the  latter.  On  these  grounds,  we  are 
of  opinion  that  the  estate  vested  in  the  plaintiff  on  the 
death  of  the  preceding  devisees;  and  the  expression,  ^all 
my  estate,'  is  so  general  as  to  pass  an  estate  in  fee.  Be- 
sides, it  would  be  an  absurdity  on  the  face  of  the  will,  to 
construe  it  only  an  estate  for  life.  ♦  ♦  ♦  This  case  has 
been  argued  before  us  by  counsel,  and  we  are  of  opin- 
ion that,  in  the  events  that  have  happened,  tlie  plaintiff 
John  Davienport  Bromfield  takes  a  vested  estate  in  fee 
simple  in  the  freehold  and  copyhold  estates  of  the  said 
John  Davenport  the  testator,  determinable  upon  the  con- 
tingency of  his  dying  under  the  age  of  21  years." 

In  Doe  d.  Hunt  v.  Moore,  14  East  (Eng.)  601,  James 
Moore,  the  testator,  gave  "John  Moore,  son  of  my  said 
cousin  John  Moore  aforesaid,  when  he  attains  the  age  of 
twenty-one  years  (certain  real  estate),  to  hold  to  him  his 
heirs  and  assigns  forever;  but  in  case  lie  should  die  before 
he  attains  the  age  of  21  years,  then  I  give  and  devise  the 
last  mentioned  estate  to  his  brother  James  Moore,  when 
he  attains  the  age  of  21  years,  to  hold  the  same  to  him. 
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his  heirs  and  aKs*u:ns  for  ever.  Also,  I  give  and  devise  to 
tlie  said  James  ^iloore,  ivhcn  he  attains  the  age  of  21 
years  (certain  real  estate),  to  hold  to  him  his  heirs  and 
assigns  for  ever;  but  in  ease  he  should  die  before  he  at- 
tains the  age  of  21  years,  then  I  give  and  devise  the  four 
last-mentioned  (^states  to  his  brother  Kobert  ^loore,  son 
of  my  said  cousin  John  Moore,  when  he  attains  the  age 
of  21  vears,  to  hold  to  him  his  lieirs  and  assigns  for  ever. 
Also  I  give  and  devise  to  the  said  Kobei*t  Moore,  irhai  he 
shall  attain  tlie  age  of  21  yeai-s  (certain  real  estate),  to 
hold  the  sixmv  to  liim  his  heirs  and  assigns  forev(»r;  but  in 
case  he  shall  die  l)efore  he  shall  attain  the  age  of  21  years, 
then  I  give  and  devise  the  six  last-mentioned  estates,  ♦  ♦  ♦ 
to  his  brotlier  Charles  Edward  iloore,  ♦  ♦  ♦  When  he 
attains  the  ag(»  of  21  years,  to  hold  to  him,  his  hell's  and 
assigns  forever;  but  in  case  he  shall  die  before  he  at- 
tains the  age  of  21  years,  then  T  give  and  devise  the  said 
seven  last-mentioned  (^states  to  all  the  daughters  of  my 
said  cousin  John  ]\Ioore  aforesaid,  e<|ually,  ^'hare  and 
share  alike/'  Testator  died,  leaving  Saraii  Hunt  and 
Samuel  James  Dawes,  two  of  th(»  lessors  of  the  plaintiflP, 
as  his  heirs  at  law.  Upon  the  <leat!i  of  the  t(M;itor,  tJohn 
Moore,  the  d(»fendant,  and  Edward  jloore,  in  the  name 
and  on  behalf  of  the  said  John  Moon*,  the  stm,  James 
Moore,  Kobert  iloore,  and  (^harles  Edward  Moore,  the 
devisees  named  in  the  will,  entered  into  the  possessi<m 
of  the  seA'en  last-mentioned  estates,  and  are  now  in  pos- 
session  thereof.  The  devisees  John,  James,  Kol)ert  and 
Charles  Edward  Moore,  the  sons  of  the  testator's  cousin, 
John,  were  all  under  the  age  of  21  .years.  Elizabeth,  the 
only  daughter  of  testator's  cousin,  had  attained  the  age 
of  21  years.  The  <iuestion  reserved  was  whether  the  les- 
sors of  the  plaintiff,  or  any  or  either  of  them,  as  heirs  at 
law  of  the  testator,  or  othersvise,  take  any,  and  what 
estate  or  interest  in  the  said  seven  devised  estates,  or  in 
any  of  them.  The  opinion  was  by  Lord  Ellenborough,  C. 
J.  After  stating  the  case,  the  opinion  states:  *'()n  behalf 
of  the  plaintiff,   it  was  contended  that  the  devisees  at- 
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taining  the  age  of  21  years  was  a  condition  prcccMlent  to 
any  estate  vesting  in  them,  and  tliat  in  the  meantime  the 
same  descended  to  the  lessors  of  tlie  plaintifT,  wlio  were 
the  heirs  at  law  of  tlje  testator.  And  tlie  cai*>(^s  of  a  b(»- 
quest  .of  personal  estate  were  relied  on,  wlioro  it  has  been 
held  that  a  legacy  given  to  one,  if  or  vhcn  he  shall  at- 
tain 21,  lapses  in  the  event  of  the  legatee  dying  under  21. 
(Citing  cases.)  And  it  was  argued  that  there  was  no  dis- 
tinction between  devises  of  real  and  bwlu(^sts  of  persotKil 
estate  in  this  respect.  But  that  is  not  so;  for  the  rules 
by  which  legacies  are  governed  are  borrowed  all  or  the 
greater  part  from  the  civil  law;  whereas  the  decisions  on 
the  devises  of  real  estate  have  establislied  a  different  rule; 
and,  according  to  them,  a  devise  to  A  xclioi  he  attains  21, 
to  hold  to  him  and  his  heirs,  and  if  he  die  under  21,  then 
over,  does  not  make  the  devisee's  attaining  21  a  conditicni 
precedent  to  the  vesting  of  the  interest  in  him;  but  tht* 
dying  .under  21  is  a  condition  subseiiuent,  on  which  the 
estate  is  to  be  devested.  (Citing  cases,  the  last  of  whicli 
is  Bromiield  v.  Crowder,  supra,  which  latter  case  was 
affirmed  in  the  House  of  Lords.)  These  we  consider  as 
authorities  precisely  in  point,  especially  the  last  case 
{Bromfeld  v.  Crowder),  the  pc^ndency  of  which  in  tlu^ 
House  of  Ix>rds  was  tlie  occasion  of  our  judgment  in  this 
ease  being  deferred.  To  whicli  may  be  added  Good  title 
V.  Whitbi/,  1  Rurr.  (Eng.)  228,  (supra).  Tlu^e  authori- 
ties were  attempted  to  be  distinguished,  on  the  ground 
that  >they  were  cases  of  a  renuj'inder,  and  not  of  an  im- 
mediate devise,  as  in  the  cas<*  liere;  but  that  forms  no  sub- 
stantial ground  of  distinction;  the  estate  vests  immedi- 
ately, whether  any  particular  interest  is  carved  out  of 
it  to  take  effect  in  possession  in  tlie  meantime,  or  not. 
♦  *  *  We  are  therefore  of  opinion  that  in  this  case  the 
plaintiffs,  who  are  the  heirs  at  law  of  the  testator,  did  not 
take  any  estate  or  interest  in  the  pr(»mises  so  devised." 

In  Doe  d.  Roake  v.  Noioell  1  ]M.  &  S.  (Eno.)  ai>7,  Sarah 
Trymmer  devised  her  freehold  estate  **!()  my  said  nei)hew 
John  Roake  for  his  life,  on  consideration  that  out  of  the 
14 
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rents  thereof  he  do  from  time  to  time  keep  such  estates 
in  proper  and  tenantable  repair,  and  on  the  decease  of 
my  said  nephew  John  Roake,  I  devise  all  my  said  estates 
(subject  to  and  chargeable  with  the  payment  of  thirty 
pounds  a  year  to  Ann,  the  wife  of  the  said  John  Roake 
for  her  life  *  *  ^)  to  and  among  his  children  law- 
fully begotten^  equally ^  at  the  age  of  21,  and  their  heirs, 
as  tenants  in  common.  But  if  only  one  child  sJiall  live  to 
attain  fiuch  age,  to  him  or  her,  and  his  or  her  heirs,  at  his 
or  her  age  of  21;  and  in  case  my  so/id  nephew  John  Roake 
fihall  die  icUhout  lawful  issue,  or  such  lawful  issue  shall 
die  before  21,  then  I  devise  all  the  said  estates  (charge- 
able with  said  annuity)  .to  and  among  my  said  nephews 
and  nieces,  Miles,  Thomas,  John,  James,  and  Sarah  Pin- 
fold, and  Susannah  Longman,  or  such  of  them  as  shall 
be  tlien  living,  and  their  heirs  and  assigns  forever."  The 
testatrix  died,  leaving  John  Roake,  the  devisee,  surviving. 
Roake  was  then  a  widower,  and  had  no  issue.  On  testa- 
trix' death,  he  entered  upon  the  premises.  JBEe  subse- 
quently married  and  afterwards  had  the  four  lessors  of 
the  plaintiff,  his  only  children.  He  subsequently  "levied 
a  fine  sur  conuzance  de  droit,  etc.,  on  the  premises,  with 
proclamations  to  the  use  of  himself  in  fee,  in  pursuance 
of  a  cov(»nant  contained  in  an  indenture  made  on  the 
5th  of  November  in  that  year.  Two  of  the  lessors  of  the 
plaintiff  were  born  before  the  execution  of  the  indenture 
and  levying  the  fine  above  mentioned.  In  Trinity  term, 
1797,  J.  Roake  also  suffered  a  recovery  of  the  premises 
to  the  use  of  such  persons  as  he  should  appoint,  and  on 
21st  May,  1802,  by  deeds  of  lease  and  release  appointed 
the  same  to  the  defendant  in  fee.  J.  Roake  was  in  pos- 
session of  the  premises,  as  devisee  under  the  will  at  the 
date  of  the  said  indenture  and  fine,  and  died  on  the  13th 
of  February,  1803,  leaving  tlie  four  lessors  of  the  plaintiff 
him  surviving,  being  then  all  infants  under  the  age  of 
21  years.  The  two  first  lessors  of  the  plaintiff  have 
since  attained  their  res])0(tive  ages  of  21  years,  sub- 
sequently to  which  and  before  the  date  of  the  demises 
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in  this  ejectment  an  actual  and  formal  entry  way  made 
by  the  plaintiflPs  lessors  respectively  upon  the  prem- 
ises in  question  for  the  purpose  of  avoiding  the  op- 
eration of  the  fine  and  recovery.  The  question  for  the 
opinion  of  tlie  court  is  what  interest  (if  any)  the  lessors 
of  the  plaintiff,  the  children  of  John  Roake,  or  any  of 
them,  take  under  Sarah  Trymmer's  will?  and  whether 
the  fine  or  recovery  has  barred  their  title." .  In  the  opin- 
ion, Lord  EUenborough,  C.  J.,  says:  "I  think  this  casc^ 
concluded  by  Brornfield  v.  Croicdcr;  which  was  very  fully 
considered.  That  was  a  devise  in  remainder  of  all  the 
testator's  estate  to  J.  D.  Bromfleld,  if  the  said  J.  D.  B. 
should  live  to  attain  the  age  of  21,  but  in  case  J.  D.  B. 
died  under  21,  and  C.  Bromfleld  should  survive  him,  then 
over-;  and  it  was  resolved  that  J.  D.  Bromfleld  took  a 
vested  estate  determinable  upon  the  contingency  of  his 
dying  under  21.  After  that  decision  came  the  case  of 
Doe  V.  Moore y  which  was  an  immediate  devise  of  the  tes- 
tator's real  estate  in  fee  to  J.  Moore,  wlien  he  attained 
the  age  of  21,  but  in  case  he  died  before  21,  then  to  his 
brother;  and  there  it  was  held  that  J.  Moore  took  a  vested 
estate.  So  that  it  appears  whether  the  devise  be  in  re- 
mainder or  an  immediate  devise,  there  is  no  substantial 
distinction.  Here  the  words  of  the  devise,  after  tlie  dc^ 
ceajse  of  J.  Eoake,  are  to  and  among  his  children  equally 
at  the  age  of  21,  but  if  only  one  child  shall  live  to  attain 
such  age,  to  such  child  at  the  age  of  21;  and  in  case  J. 
Koak:e  shall  die  without  issue,  or  such  issue  shall  die  hi' 
fore  21,  then  over.  I  see  nothing  in  this  devise  to  dis- 
tinguish it  from  the  above  cases.  Tlie  consequence  is 
that  the  children  must  be  considered  as  taking  vested 
remainders."  This  case  was  appealed  to  the  House  of 
LfOrds,  and  is  reported  in  5  Dow  (Eng.)  202,  under  thi^ 
title  of  Randoll  v.  Doe  d.  Roakc,  This  report  of  the  case 
contains  elaborate  arguments  by  counsel  on  either  side, 
in  which  Bromfield  v.  Crowder,  Doe  d.  Roake  v,  NowclL 
Goodtitle  d.  Hayward  v.  Whitby ,  Doe  d.  Tliint  v.  Moorr, 
supra,  and  Edicards  v.  Hammond,  commented  upon  in 
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Bromfield  v.  Crowder,  supra,  are  all  cited  and  discussed. 
The  opinion  by  Lord  Eldon  states:  "In  either  view  of 
this  case  it  is  a  case  of  hardship.  If  the  fine  should  be 
destroyed,  some  of  the  parties'  purchasers  may  be  damni- 
fied; and  if  not,  then  the  devisees  will  be  deprived  of  the 
estates.  But  in  the  view  of  hardship,  we  have  nothing 
to  do  with  it;  and  after  a  careful  consideration  of  the 
special  verdict,  and  all  that  appears  within  the  four  cor- 
ners of  the  instrument,  the  nature  of  the  case,  the  aiitliori- 
lies,  and  effect  of  the  whole  of  the  will,  it  is  my  humble 
opinion  that  tliis  judgment  ought  to  be  affirmed." 

Phipps  V,  Ackers,  9  CI.  &  Fin.  (Eng.)  'oSS,  is  another 
House  of  Lords  case,  and  is  a  leading  case,  very  gener- 
ally cited  in  subsequent  decisions.  In  that  case  the  sylla- 
bus reads:  "A  testator  gave  all  his  real  and  personal 
estates  to  trustees;  and  as  to  his  lands  at  W.,  which  he 
lield  in  fee  simple,  he  directed  that  the  trustees  should 
stand  seised  thereof,  in  trust  to  convey  the  same  to  6.  H. 
A.,  Vhen  and  as  soon  as  he  should  attain  his  age  of 
21  years';  but  in  case  he  should  die  before  he  attained 
that  age,  without  leaving  issue  of  his  body,  then  that  the 
said  lands  at  W.,  given  and  devised  to  him,  should  sink 
into  the  residue  of  the  testator's  real  and  personal 
estates;  and  lie  gave  the  residue  to  J.  0.  At  the  testator's 
death  G.  H.  A.  was  only  12  years  of  age.  Held,  that  an 
(equitable  estate  in  fee  in  the  lands  at  W.  vested  in  G.  H. 
A.  immediately  on  the  testator's  death,  liable  to  be  de- 
vested in  the  event  of  his  dying  under  21  witliout  leaving 
issue  of  his  body." 

At  the  time  of  the  testator's  death,  his  beneficiary,  G. 
II.  Ackers,  was  about  12  years  of  age.  He  attained  his 
age  of  21  years  in  1833.  Two  years  prior  thereto,  Mrs. 
Phipps,  tlie  plaintiff,  testator's  heiress  at  law,  filed  a  bill  in 
chancery  against  the  acting  trustee  and  G.  H.  Ackers,  and 
others,  stating  the  will,  and  also  that  the  rents  received 
by  the  trustee  amounted  to  a  considerable  sum.  The  bill 
prayed,  among  other  things,  that  it  might  be  declared 
tliat  plaintiff  was  entitled  to  the  rents  and  profits  from 
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the  death  of  the  testator  until  such  time  as  G.  H.  Ackers 
should  attain  21  years  of  age.  A  demurrer  to  the  bill  for 
want  of  equity  was  allowed.  The  report  contains  elabo- 
rate argument  by  counsel  on  either  side.  (Citing  sub- 
stantially all  of  the  cases  above  noted,  with  others.) 
Counsel  for  Q.  H.  Ackers,  in  their  argument,  say:  "If 
G.  H.  Ackers  should  die  under  21  and  without  issue,  the 
Wheelock  estate  was  to  pass  to  the  residuary  devisee, 
James  Coops;  but  if  G.  H.  Ackers  attained  21,  the  trus- 
tees were  to  convey  the  estate  to  him;  or  if  he  died  under 
21,  leaving  issue,  the  issue  whereto  take  it;  and  yet  it  is 
contended  that  this  was  not  a  vested  estate.  It  is  suffi- 
cient to  look  at  the  will,  without  the  aid  of  cases,  to  see 
that  this  was  a  vested  estate,  because  it  is  manifest  that 
the  ancestor  must  take  in  order  that  the  issue  might  take, 
unless  the  solecism  is  to  be  supported  that  an  heir  can 
take  as  heir  without  an  ancestor,"  A  very  terse  state- 
ment, indeed,  of  the  question. 

The  opinion  was  delivered  by  Lord  Ch.  J.  Tindal,  in 
the  course  of  which  he  says:  "In  order  to  answ^er  your 
Lordships'  question,  it  is  not  necessary  for  us  to  say  what 
would  be  the  legal  eifect  of  a  simple  devise  to  A.  and 
his  heirs  when  or  if  he  shall  attain  21,  without  any 
concomitant  provisions  calculated  to  show  whether  the 
testator  did  or  did  .not  mean  to  treat  the  attaining 
21  as  a  condition  precedent.  In  such  a  case  Mr.  Fearne 
may  be  right  in  the. opinion  found  among  his  postliumous 
works,  that  until  the  devisee  attains  the  pr(*scribed  age, 
he  takes  no  interest  whatever  in  the  devised  lands.  But 
whatever  might  be  the  true  meaning  of  such  a  devise  if 
it  should  occur  by  itself,  there  is  ample  authority  for  say- 
ing that  such  words  may,  from  the  context,  be  taken  not 
to  indicate  the  time  when  the  estate  is  to  vest,  but  to 
point  out  an  event  on  the  happening  of  which  an  estate 
already  vested  is  to  be  devested  in  favor  of  some  other 
person.  And  the  cases  on  this  subject  appear  to  be  re- 
solvable into  two  classes:  First,  those  in  which  the 
courts  have  relied  on  the  circumstance  that  the  estate, 
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prior  to  the  attainment  of  the  age  of  21,  has  been 
given  to  some  third  person,  either  for  the  benefit  of  the 
devisee  himself,  'as  in  Goodtitle  v.  Whitby^  or  for  the 
benefit  of  some  other  persons-  to  endure  during  the  minor- 
ily,  as  in  Boraston^s  Case  and  Mansfield  v.  Dugard;  and, 
secondly,  those  cases  in  which  the  estates  are  given  over 
in  the  event  of  the  devisee  dying  under  21,  as  in 
Edwards  v.  Hammond,  Bromfield.  v.  Crowder,  and  Doe 
d.  Hunt  V.  Moore.  The  first  class  of  cases  proceeds 
on  the  ground  that  the  estate  given  to  the  devisee  on 
his  attaining  21,  is  in  fact  only  a  remainder,  taking 
effect  in  its  natural  order,  on  the  determination  of  the 
preceding  estates;  and  that  the  attaining  the  prescribed 
age  in  such  a  case  no  more  imports  a  condition  precedent 
than  any  other  words  indicating  that  a  remainderman  is 
not  to  take  until  after  the  determination  of  the  particular 
estates.  The  second  class  of  cases  goes  on  the  principle 
that  the  subsequent  gift  over  in  the  event  of  the  devisee 
dying  under  21,  sufficiently  shows  the  meaning  of 
the  testator  to  have  been  that  the  first  devisee  should 
take  whatever  interest  the  party  claiming  under  the  de- 
vise over  is  not  entitled  to,  which  of  course  gives  him  the 
immediate  interest,  subject  only  to  the  chance  of  its  be- 
ing devested  on  a  future  contingency.  Whether  the  doc- 
trine on  which  this  second  class  i^i  .cases  has  rested  was 
originally  altogether  satisfactory,  k  a  point  which  we 
need  not  discuss.  It  is  sufficient  to  saj^  that  it  clearly  has 
been  establislied  and  recognized  as  a  settled  rule  of  con- 
struction,, not  only  in  the  courts  below  but  also  in  your 
Lordships'  House,  and  that  rule  appears  to  us  clearly  to 
govern  the  case  put  to  us  by  your  Lordships:  in  conform- 
ity with  which  rule,  therefore,  we  beg  leave  to  state,  that 
on  the  question  put  to  us,  we  are  of  opinion  that  G.  H. 
A.,  on  the  decease  of  the  testator,  took  an  estate  in  fee 
simple  in  the  lands  and  hereditaments  at  W.,  subject  to 
be  devested  in  thc^  ovent  of  his  dying  under  21  and  with- 
out issue." 

On  further  consideration  of  the  case,  the  Lord  Ohancel- 
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lop,  on  behalf  of  the  House,  stated :  "Tlie  testator,  by  his 
will,  devised  his  estate  to  trustees;  and  with  respect  to 
the  Wheelock  estate,  the  estate  in  question,  he  directed 
that  the  trustees  should  stand  seised  and  possc^ssed  of  it, 
in  trust,  to  convey  and  assure  it  to  George  Holland  Ack- 
ers, his  godson,  when  and  so  soon  as  lie  sliould  attain  the 
age  of  21  years,  but  that  if  he  should  die  under  the 
age  of  21  years  without  leaving  issue  of  his  body 
lawfully  begotten,  in  that  case  the  estiite  should  form 
part  of  his  residuary  estates,  which  he  devised  to  another 
person.  The  question  is,  under  this  devise,  what  estate 
George  Holland  Ackers  took  in  the  Wheelock  estate? 
*  *  *  The  object  which  your  Lordships  had  in  view 
was,  that  the  learned  judges  should  review  the  cases  of 
Doe  d.  Hunt  v.  Moore  and  Bromfield  v.  Crowder,  and 
other  cases  of  that  class.  The  judges,  after  consideration, 
unanimously  pronounce  this,  as  their  opinion,  that  George 
Holland  Ackers  took  a  vested  estate  in  fee  in  the  Whee- 
lock estate,  liable  to  be  devested  in  the  event  of  his 
dying  under  21  without  leaving  lawful  issue.  I  am, 
for  one,  perfectly  satisfied  w^th  tliat  decision  of  the 
learned  judges,  and  I  have  no  doubt  my  noble  and  learned 
friends  concur  with  me  in  that  opinion;  and  the  only 
question,  therefore,  that  remains  to  be  considered  is  this, 
whether  a  different  construction  should  be  put  on  this 
will,  which  conveys  an  equitable  estate,  from  that  which 
the  learned  judges  have  put  upon  the  will  as  applied  to  a 
legal  estate;  or,  in  other  words,  wliether  the  direction  to 
convey  makes  any  difference  with  respect  to  tlie  disposi- 
tion of  the  property?  I  t\m  clearly  of  oi)inion  tlmt  it  does 
not;  and  I  agree  entirely  in  what  fell  from  Sir  William 
Grant,  in  the  case  of  Stanley  v.  Stanley^  that  the  right  is 
not  affected  by  the  direction  to  convey,  but  that  the  con- 
veyance must  conform  to  the  right,  and  that  the  will  itself 
is  an  equitable  conveyance,  until  that  is  displaced  by  the 
legal  conveyance  which  is  directed  to  be  made.  I  am  of 
opinion,  therefore,  that  in  this  case  George  Holland  Ack- 
ers took  an  equitable  vested  estate  in  fee  in  the  Wheelock 
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estate,  and  that  it  was  devested  on  his  dying  under  the 
age  of  21  years  without  leaving  lawful  issue.  The  con- 
sequence of  this  is  that  the  judgment  of  the  vice-chancellor 
must  be  affirmed." 

Lord  Brougham  also  wrote  an  opinion  in  the  case,  in 
the  course  of  wlncli  lie  says:  "We  may  then  assume  that 
if  this  devise  had  been  to  George  Holland  Ackers  directly, 
tlie  legal  estate,  the  estate  given,  would  have  been  vested 
and  not  contingent.  The  only  question  that  remains  is, 
whether  the  interposition  of  trustees,  the  trust  being  de- 
clared to  assign,  convey,  and  assure  the  premises  (not 
to  receive  the  rents  and  profits — thiat  was  Stanley  v, 
Stattlcyy  but  only  to  convey)  to  George  Holland  Ackers, 
when  and  so  soon  as  he  shall  attain  21  years  makes 
any  difference,  and  converts  the  vested  into  a  con- 
ting(fut  inten^st.  It  was  contended,  that  because  the  im- 
mediate  iuten  st  is  vested  in  the  trustees,  and  that  they 
are  only  directed  to  convey  and  to  assign  to  George  Hol- 
land Ackers,  when  he  is  of  age,  the  act  done  to  entitle 
George  Holland  Ackers  is  postponed  till  that  time,  and 
his  interest  therefore  only  vests  at  that  time.  But  there 
can  be  no  doubt  that  the  act  whi^h  entitles  him  i.s  the 
devise;  from  this  he  derives  his  interest,  though  an  equi- 
table interest;  and  the  only  difference  between  his  case 
and  that  of  a  devisee  without  trustees  interposed  or  di- 
rected to  convey,  is  that  the  legal  estate  remains  in  the 
trustees  during  his  minority,  and  that  the  equitable  es- 
tate vestin.2:  in  him  during  that  minority  would  be  de- 
v(*ste(l  upon  his  decease  under  age.  The  inclination  cer- 
tainly should  always  be  to  make  the  rules  of  courts  of 
equity  conform  as  much  as  possible  to  the  i)rinciples 
re{'()i;niz(Ml  at  law;  and  I  can  see  no  reason  whatever  for 
dealing  \i]\ox\  different  principles  with  the  vesting  of  an 
equitable  and  of  a  legal  interest,  in  respect  to  the  present 
question.  *  ♦  ♦  Upon  the  wliole,  I  can  see  no  reason 
to  doubt  that  the  estate,  in  the  present  ease,  vested  im- 
mediately in  George  Holland  Ackers,*  di^ti^rminable  upon 
his  dying  under  the  age  specified,  the  trustec^s  taking  an 
interest  for  his  behoof,  limited  to  his  minority." 
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When  this  case  was  originally  commenced,  G.  H.  Ack- 
ers, James  Ackers  (formerly  James  Coops,  the  devise  to 
whom  was  to  pass  to  him  when  he  attained  -the  age  of  24 
years,  provided  he  gave  security  to  do  certain  tilings  and 
should  take  the  surname  of  Ackers),  and  Benjamin  Wil- 
liams, trustee  (his  co-trustee  Hobson  refusing  to  join), 
were  made  defendants.  {Phipps  v.  WilliamSy  5  Sim. 
(Eng.  Ch.)  •44.)  They  separately  demurred  generally. 
In  concluding  his  opinion,  the  vice-clmncellor  said :  "The 
consequence,  therefore,  is  that  the  demurrer  of  George 
Holland  Ackers  must  be  allowed  and  the  demurrer  of 
James  Ackers  must  be  overruled.  And  as  to  the  demurrer 
of  the  trustees,  it  should  never  have  been  put  upon  the 
files  of  the  court  at  all."  Why  not?  Bcnause  the  estate 
having  vested  upon  the  death  of  the  testator  in  G.  H. 
Ackers,  and,  the  controversy  between  Phipps  and  G.  H. 
Ackers  and  James  (Coops)  Ackers,  involving  simply  the 
question  of  when  and  in  whom  the  estate  vested,  it  was 
a  matter  of  no  concern  to  tlie  trustees.  They  were  merely 
the  depositories  or  holders  of  the  naked  legal  title  of  tlie 
estate,  the  equitable  and  actual  title  to  which  was  vested 
in  their  cestui  que  tmst,  the  devisee  named  in  the  will. 

In  a  much  later  case  {Browne  v.  Browne ,  3  Sm.  &  G. 
(Eng.  Ch.)  568),  the  high  court  of  chancery  revie\ys  a 
number  of  the  authorities  cited,  and  also  considers  Fest- 
ing  V.  AlleUj  12  Mees.  &  Wels.  (Eng.)  •279,  cited  in  some 
of  tlie  cases  as  supporting  tlie  doctrine  of  a  contingent 
remainder.  The  vice-chancellor  in  the  opinion  says:  "The 
question  in  this  case  is,  whether  the  devise  in  trust  for 
all  and  every  the  child  and  children  of  Richard  Staples 
Browne,  who  should  live  to  attain  the  age  of  21,  is,  upon 
the  true  construction  of  the  wiiole  will,  a  contingent  re- 
mainder. A  devise  in  these  terms  uncontrolled  by  any- 
thing in  the  context  certainly  creates  a  contingent  re- 
mainder. But  in  this  case  the  words  of  gift  are  preceded 
and  followed  by  various  limitations.  It  has  long  been 
established  that  words  of  gift  in  a  will,  which  taken  by 
themselves  would  make  the  gift  contingent,  may  be  con- 
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trolled  and  qualified  by  the  terms  of  the  next  limitation 
or  by  other  expressions  in  the  will,  so  as  to  justify  the  con- 
struction that  the  devisee  takes  an  immediate,  although 
defeasible,  estate."  In  considering  Westing  v.  Allen^ 
which  was  a  decision  by  the  court  of  exchequer,  the  learned 
chancellor  says:  "The  view  expressed  by  the  court  of 
exchequer  of  the  cases  of  Doe  v.  Moore,  and  Phipps  v. 
Ackers,  is  not  supported  by  any  just  appeal  to  previous 
decisions,  op  illustrated  by  any  force  of  argument  on 
established  principles  of  law.  On  the  contrary,  it  aflfects 
to  discredit  repeated  decisions  of  the  House  of  Lords, 
which  have  for  generations  governed  the  right  to  prop- 
erty on  principles  heretofore,  and,  it  is  to  be  hoped,  still, 
sufficiently  established,  and  being  established  not  to  be 
shaken  without  public  mischief.  *  *  *  It  is  a  rule  of 
law  that  an  estate  in  remainder  must  take  effect  eo 
mstante  that  the  particular  estate  determines;  and  if  the 
remainder  be  limited  on  a  contingency  which  has  not 
happened  when  the  particular  estate  determines,  it  must 
fail.  To  modify  the  intolerable  hardship  of  defeating  the 
clear  intentions  of  testators,  it  is  an  established  rule  of 
construction  that  in  doubtful  cases  a  remainder  shall,  if 
possible,  be  construed  to  be  vested  rather  than  contin- 
gent. For  this  purpose  words  of  contingency  are  as  much 
as  possible  to  be  treated  as  referring  rather  to  the  period 
when  the  remainder  is  to  become  vested  absolutely 
and  indefeasibly,  than  as  preventing  the  remainderman 
from  taking  any  present  interest,  and  thereby  altogether 
losing  the  estate.  This  rule  is  the  foundation  of  that  long 
series  of  decisions  in  which  it  has  been  variously  applied, 
from  Boraston^a  Case  downwards.  It  is  a  rational  and 
intelligible  rule,  repeatedly  affirmed  and  applied  by  the 
House  of  Lords,"  The  chancellor  then  considers  Brom- 
field  V.  Growder  and  Doe  v,  Nowell,  supra,  and  says :  "In 
each  of  these  cases  (and  in  others  of  the  same  kind)  the 
full  event  upon  which  alone,  in  the  words  of  gift,  the 
estate  was  to  arise,  had  not  taken  place;  yet  in  favor  of 
the  intention  manifested  in  the  more  general  language  of 
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the  gift  over,  the  remainder  was  treated  by  the  House  of 
Lords  as  vested  before  the  full  event  on  which  the  gift 
was  made  to  depend.  *  *  *  In  the  present  case  the  lan- 
guage of  the  gift  over  in  default  of  issue,  is  upon  principle 
and  authority  suffciently  large  to  show  the  testator's  in- 
tention, that  the  gift  over  should  not  take  effect  if  there 
were  any  children  (for  in  cases  like  this  the  word  h'ssue' 
is  held  to  mean  children)  who  miglit  live  to  attain  the 
age  of  21.  These  .w^ords  of  qualification  are  sufficiently 
strong,  unless  the  decision  in  Festing  v,  Allen  be  con- 
sidered an  autlioritative  decision.  The  court  of  excliequer, 
indeed,  declared  that  they  did  not  feel  niucli  doubt  (if 
they  felt  any  doubt  at  all)  as  to  that  ca^e.  They  did  not 
affect  to  reconcile  their  decision  with  the  decision  of  tlie 
House  of  Lords  in  Raridoll  v.  Doe,  nor  with  the  princii)lo 
of  that  case  and  the  case  of  Bromfield  v.  Croivder;  nor 
does  it  seem  to  have  occurred  to  them  that  there  was  any- 
thing startling  in  treating  the  gift  over  as  one  to  take 
effect  only  on  the  occurrence  of  that  very  event  which 
would  have  defeated  it,  or  on  tlie  event  of  there  being  no 
children  at  all.  The  old  maxim,  ^Ex  antecedentihus  et  con- 
sequentihus  fit  optima  interprctatio/  is  a  sound  rule  in 
the  construction  of  instruments.  To  magnify  words  of 
contingency  by  a  narrow  and  microscopic  view,  which  ex- 
cludes the  fair  operation  of  the  context,  is  not  consistent 
with  establislied  principles  of  construction,  or  likely  to 
produce  any  other  than  an  erroneous  result.  Where  the 
court  of  exchequer  resolved  to  review  decisions  of  the 
House  of  Lords,  and  to  restrain  and  discredit,  or  evade 
the  application  of  a  principle  establislied  by  the  highest 
autliorities,  a  profound  consideration  of  the  qiiestion 
might  have  been  expected,  and  the  fruits  of  tliat  considera- 
tion to  justify  so  extraordinary  a  course  luiglit  have  ap- 
peared in  some  overwlielming  force  of  reasoning  and 
illustration,  to  show  that  words  of  contingency  incorpo- 
rated in  a  gift  have  a  more  uncontrollable  force  when 
applied  to  the  d(*scription  of  a  person  than  of  an  event. 
The  rei>orts  of  the  two  other  cases,  in  which  the  decision 
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in  Festing  v.  Allen  has  been  followed,  afford  nothing  to 
increase  the  inadequate  weight  of  that  case.  It  is  satis- 
factory to  find  that  there  are  at  least  two  snbse(]uent 
cases  in  which  it  has  not  been  followed,  and  that  the 
Vice-Chancellor  Knight  Bruce,  in  the  case  of  Riley  v. 
Oarnetty  preferred  adhering  to  older  authorities  so  often 
affirmed  by  the  House  of  Lords.  *  »•  *  Upon  the  whole, 
therefore,  guided  by  an  intelligibile  principle,  sanctioned 
by  the  higliest  authorities,  and  not  sliaken  by  any  ade- 
quate weight  of  sul)sequent  decision  or  argument,  the  true 
construction  of  this  will  seems  to  be  that  the  plaintiff,  as 
the  only  child  of  Kichard  Staples  Browne,  is  devisee  in 
fee  of  an  estate  in  fee  simple,  detenuinable  in  case  of  his 
dying  under  the  age  of  21.  Tlie  decree*  must  be  to  that 
effect." 

We  will  now  consider  a  few  of  the  cases  from  our  sister 
st>ates. 

In  Hughen  v.  Hughes,  12  B.  Mon.  (Ky.)  115,  the  will 
gave  "to  Charles  S.  Hughes,  ]^Iary  E.  Hughes,  and  Sarah 
F.  Hughes,  diildren  of  Richard  F.  Hughes,  deceased,  irhrn 
they  become  of  age,  or  marry,  one  triict  of  land,  begin- 
ning," etc.  The  testator  had  four  children  and  three 
grandchildren  living,  the  three  latter  being  the  children 
of  Richard  F.  Hughes  named  in  the  foregoing  devise.  On 
the  part  of  the  grandchildren,  it  was  contended  that, 
under  the  fii'st  clause,  they  acquired  a  vested  interest  in 
the  land,  with  a  right  to  take  immediate  enjoyment.   The 

court  cites  and  follows  Doe  d.  Uunt  v.  Moore,  Doe  d. 
Roake  v.  Notccll,  and  Brompcld  v,  Crotvder,  supra. 

In  Toner,  Ej/r,  v.  Collins,  67  la.  369,  the  syllabus 
reads:  "The  testator  be(iueathe<l  to  his  executors,  in  trust 
for  his  childn^n,  certain  real  estate,  with  the  following 
provisicm,  among  others:  'My  said  executors  shall  have  the 
management  and  control  of  said  property  by  me  devised 
to  them  in  trust  for  my  siiid  children,  and  they  are  to 
have  the  control  and  management  thereof  until  they 
shall  get  married ;  and  when  any  of  my  said  children  shall 
maiTy,  with  the  consent  of  said  executors,  any  worthy 
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person,  then  the  part  or  portion  of  property  herein  de- 
vised, or  the  proceeds  then^of,  ♦  ♦  ♦  shall  be  and  become 
the  property  of  said  child  so  marrying,  and  my  said  ex- 
cMiutors  shall  make  the  necessary  conveyance  thereof,  so 
as  to  vest  the  absolute  title  in  said  legatee/  Held,  that 
the  marrying  of  a  child  with  the  consent  of  the  executors 
was  not  a  condition  precedent  to  the  vesting  in  him  or 
her  of  an  interest  in  the  estate,  but  only  a  condition  for 
the  termination  of  the  trust  as  to  one  so  marrying;  and 
that  the  will,  considered  as  a  whole,  vested  in  the  chil- 
dren, upon  the  death  of  the  testator,  a  present  equitable 
interest  in  the  estate.  Consequently,  where  one  of  the 
daughters  died  at  the  age  of  22,  unmaiTied,  and  be- 
queathed to  B.  (her  fiance)  all  her  property,  personal 
sind  real,  and  all  her  interest  in  her  father's  estate,  either 
as  heir  or  devisee  under  his  will,  held,  that  her  death 
terminated  the  trust  as  to  the  property  bequeathed  to  the 
(^xecutors  for  her  use,  and  they  were  properly  decreed  by 
flie  court  below  to  convey  the  legal  title  tliereof  to  B." 

In  R(meij  v.  Heath.  2  Pat.  &  H.  (Va.)  206,  the  third 
paragraph  of  the  syllabus  reads:  "A  will  contained  the 
following  clause:  ^I  give  and  be(iueath  my  estate,  except 
what  I  shall  hereinafter  name,  both  real  and  personal,  to 
my.  brother  Benjamin  B.  Heath's  children;  providing 
either  of  them  shall  live  to  the  age  of  21.  If  neither  of 
them  live  to  be  21,  it  is  my  desire  that  my  sister  Lilly 
Raney  and  my  sister  Barbara  B.  Lee's  children  have  it 
cHjually  between  them.'  Held^  that  the  legacy  to  the  chil- 
dren of  Benjamin  B.  Heath  vested  at  the  death  of  the  tes- 
tator, subject  to  be  divested  on  the  death  of  all  of  them 
under  the  age  of  21,  and  that  the  same  rule  applied  to 
both  the  real  and  pcrson<il  estate.^^  In  tlie  opinion, 
the  court  say:  "That  the  terms  of  the  bequest  to 
the  children  of  B.  B.  Heath,  standing  alone  and  un- 
aGCompanied  with  the  limitation  over,  would  have  im- 
ported a  contingent  legacy  as  to  the  personalty,  and  a 
contingent  devise  as  to  the  realty,  is  a  proposition  about 
which  there  is  no  room  for  doubt  or  difference  of  opinion. 
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tlie  age  of  21.'-  lu  the  opiuion  the  court  say:  "It 
seems  to  me  it  was  the  clear  intention  of  the  testator  that 
liis  sou  Elisha,  on  tlie  demise  of  Jolin  Burrows,  the  testa- 
tor's father,  sliould  take  the  estate  in  fee,  upon  his  ar- 
riving at  the  age  of  21  years.  Fie  was  also  to  take  it,  upon 
such  demise,  upon  his  marriage  and  having  children.  It 
vested  in  him  in  fee,  on  the  death  of  the  life  tenant;  and 
he  was  entitled  to  the  possession  on  the  happening  of 
either  of  those  events,  subject  to  his  being  wholly  divested 
on  his  dying  before  attaining  the  age  of  21  years,  and  on 
the  happening  of  which  latter  event,  the  devise  over  took 
efifect;  and  it  only  took  effect  on  his  dying  before  the  age 
of  21.^'     The  court  then  cite  with  approval  Goodtitle  v. 

Whithy,  Bromfield  v.  Crowder,  and  Doe  d.  Eutit  v.  Moore, 
supra. 

In  Eerlin'^  Lessee  v.  Bull,  1  Dall.  ( Pa. )  175,  the  sylla- 
bus reads:  "A  testator  devised  as  follows:  ^I  give  and 
be(iueath  unto  my  son  A,  when  he  arrives  at  the  age  of 
21  years  (a  certain  tract  of  land),  to  hold  to  him, 
his  heirs  and  assigns  forever.'  Afterwards,  he  beijueathed 
to  his  wife  the  use  and  profits  of  all  his  lands,  for  the 
maintenance  and  education  of  his  children,  until  his 
sons  should  attain  the  age  of  21,  etc.  A  died  after 
the  testator,  under  age,  intestate,  and  witliout  issue,  leav- 
ing a  mother,  brothers  aud  sisters.  Held,  that  this  was 
a  vested  devise  in  A  and  that  the  estate  was  to  be  divided 
equally  among  his  brotliers  and  sisters."  In  the  opinion 
the  court  say:  "Tlie  absolute  proi)erty  is  given  to  John, 
when  he  should  arrive  at  age,  and  the  use  and  profits  in 
the  meantime  to  his  motlier,  for  the  maintenance  and 
education  of  all  the  children.  This  last  devise  is  a  par- 
ti-cular  interest,  and  no  more  than  a  chattel  interest.  The 
son  John  was  the  principal  object  of  the  testator's  bounty, 
and  if  he  had  married,  and  died  before  21  years  of  age, 
leaving  children,  he  certainly  meant  not  that  this  estate 
should  go  from  them.  This,  tlierc^fore,  was  an  imincdiatc 
(fift  to  John,  though  he  was  not  to  have  the  possession 
until  he  came  of  age.     All  the  cases  support  this  jiulg- 
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ment."  In  like  manner,  we  think  tliat,  in  the  case  at  bar, 
Cedric  was  the  principal  object  of  the  testator's  bounty. 
That  the  testator  did  not  intend,  in  the  event  of  Oedric's 
man*iage  before  reaching  the  age  of  25,  that  the  property 
should  go  from  his  children,  is  evidenced'  by  the  fact  that 
he  expressly  provides  that  it  shall  go  to  them  in  such  an 
event.  It  follows,  therefore,  that  the  devise  in  (question 
was  an  immediate  gift  to  Cedric,  though  he  was  not  to 
liave  the  possession  until  he  arrived  at  the  age  of  25  years, 
and  that  the  interest  of  the  executors  was  no  more  than 
a  chattel  interest. 

The  Illinois  Land  &  Locm  Go.  v.  Bonner^  75  111.  315,  is 
a  well-reasoned  case  on  this  question.  The  opinicm  is  by 
Sheldon,  J.,  one  of  the  ablest  judges  Avho  ever  graced  that 
eminent  court.  The  eighth  paragraph  of  the  syllabus 
reads:  "Where  lands  are  devised  to  a  trustee  to  be  held 
by  him  in  trust  until  A  shall  attain  his  majority,  when 
the  same  shall  be  conveyed  to  him  in  fee,  this  will  confer 
on  A  a  vested  estate  in  fee  simple,  subject  to  the  prior 
chattel  interest  given  to  the  trustee,  and,  conse(]uently, 
on  the  death  of  A  under  age,  the  property  will  descend 
to  his  heir  at  law.  But  a  devise  to  A  when  he  "shall 
attain  the  age  of  21  years,  standing  isolated  and  de- 
tached from  the  context,  will  confer  a  contingent  interest 
only."  The  ninth  paragraph  reads:  "Where  a  devist^ 
over  is  made  dependent  upon  the  first  devisee  dying  before 
he  becomes  of  age,  or  without  issue,  or  any  similar  event, 
the  devise  is  equivalent  to  a  provision  that  the  first  donee 
shall  take  an  immediate  vested  interest  liable  to  be  de- 
feated by  the  happening  of  the  contingency  named;  and 
if  it  does  not  happen,  the  estate  then  becomes  absolute 
and  indefeasible."  I  will  not  quote  further  from  this 
well-reasoned  opinion.  The  oi)inion  speaks  for  itself.  It 
is  cited  with  approval  in  Hall  v.  Waterman,  220  111.  569, 
4  L.  R.  A.  n.  s.  776. 

To  the  same  effect  is  Withers^  Adni'r  v.  SUns,  80  Va. 
C51. 

Yoesel  v.  Rieger,  75  Neb.  180,  is  also  in  point.     The 
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fiQTllabiis  reads:  "Where  a  testator  dcnisiMl  lauds  to  his 
daughter  in  fee,  but  with  a  limitation  over  bv  way  of 
executory  devise  in  favor  of  her  brothers  and  sisters,  con- 
tingent upon  her  dying  within  a  definite  term  of  years 
without  surviving  issue,  and  the  (laughter  died  within  the 
specified  term  leaving  such  issue,  the  latter  succiH^ded  to 
the  estate  of  its  mother  in  fee  simple."  The  opinion  is 
short  and  sustains  the  principle  announced  in  the  fore- 
going cases. 

In  concluding  our  citation  of  cases,  we  call  attention 
to  Archer  v.  Jacobs,  101  N.  W.  195  (125  la.  4G7).  We 
will  not  extend  this  opinion  by  quotations  from  that 
•case  other  than  a  few  of  the  paragraphs  of  the  syllabus: 

1.  "A  remainder  limited  to  a  certain  person  on  the 
termination  of  a  life  estate  vests  at  the  same  instant  an<l 
by  the  same  grant  as  the  life  estate,  and,  altliougli  the 
remainderman  cannot  enter  upon  the  possession,  use,  or 
enjoyment  of  the  property  until  the  termination  of  the 
life  estate,  yet  the  fee,  less  the  life  estate,  is  in  him,  and 
will  descend  to  his  lieirs  if  he  dies  before  coining  into 
posRSsion,  or,  as  an  estate  of  inheritance,  may  be  aliened 
by  him,  or  subjected  to  the  claims  of  his  creditors." 

3.  "Courts  will  hold  a  remainder  to  be  vesti^d  if  it  can 
be  done  without  manifest  violation  of  the  inteuticm  of  the* 
donor." 

4.  "The  uncertainty  whether  a  remaindc^nnan  will  out- 
live the  life  tenancy  and  come  into  actual  possession  does 
not  make  the  remainder  contingent." 

7.  "A  clause  in  a  will  devising  ])r()])erty  to  tc^stator's 
grandchildren  upon  the  death  of  their  niotlier  does  not 
indicate  an  intention  to  postpone  the  vestin.i»  of  the  re- 
mainder to  the  date  of  the  mother's  death,  instead  of  from 
the  date  of  testator's  death,  but  men^y  refers  to  the  time 
when  the  remainderman  shall  come  into  the  enjoyment 
of  the  estate." 

In  the  light  of  the  foregoing  authorities,  it  may  be  said 
that  this  rule  of  law  and  of  constrnction  that  Ave  are  in- 
voking is  well  Settled.  Does  the  rule  apply  to  the  case 
15 
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at  bar?  In  applying  the  rule  that  "we  are  to  sit  in  the 
seat  of  the  testator  and  construe  his  will,"  we  must  give 
effect  to  every  expression  contained  therein,  if  by  any 
reasonable  construction  we  can  give  it  meaning  and  legal 
effect.  Sitting  in  that  seat  we  find  the  testator  consider- 
ing the  uncertainties  of  life  and  the  certainty  of  his  ulti- 
mate demise.  He  is  also  considering  his  worldly  estate 
and  the  natural  objects  of  his  bounty.  His  youngest  child, 
Cedric,  is  only  a  lad  of  about  seven  years.  Two  other 
children  are  minors.  How  will  he  provide  for  them  so 
as  to  secure  to  them  a  support  while  they  are  growing  to 
manhood  and  womanhood?  They  should  not  only  be  pro- 
vided with  the  necessaries  of  life,  but  they  should  receive 
an  education  as  well.  While  gaining  an  education  they 
should  be  free  from  the  cares  of  business  and  the  manage- 
ment of  property.  And  so  he  directs  that  the  properties 
set  out  in  the  second  item  of  his  will  be  placed  in  the 
hands  of  executors,  to  be  held  by  them  in  trust  until  such 
time  as  his  children  may  reasonably  be  expected  to  have 
completed  their  education,  at  the  age  of  25  years,  respect- 
ively, when  his  executors  shall  convey  to  each  his  or  her 
respective  devise;  and,  pending  the  arrival  of  those  re- 
spective periods  of  time,  he,  by  the  third  item  of  his  will, 
directs  that  "out  of  the  net  income  of  the  real  estate 
mentioned  in  the  next  preceding  item  (item  2)  my  execu- 
tors pay  the  following  money  bequests,  viz.,  to  my  be- 
loved wife,  Ida  Cremer,  the  sum  of  fifty  dollars  per  month, 
monthly,  from  the  time  of  my  death  until  our  youngest 
child  Cedric  E.  Cremer  shall  reach  the  age  of  25 
years;  to  each  of  my  three  younger  children,  Leonidas  E. 
Cremer,  Mina  Cremer,  and  Cedric  E.  Cremer,  for  their 
education  and  support,  the  sum  of  thirty-tliree  and  one- 
third  dollars  per  month,  monthly,  from  the  time  of  my 
death  until  they  severally  arrive  at  the  age  of  25  years. 
If  either  of  my  said  sons  shall  die  before  reaching  the  age 
of  25  years,  leaving  a  widow  and  children,  or  either,  the 
payments  in  this  it^m  provided  for  such  son  shall,  after 
his  death,  be  made  to  them,  or  such  of  them  as  shall  sur- 
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vive ;  but  if  he  leave  no  wife  or  child  such  payment  shall 
cease;"  and  a  like  proviso  as  to  his  daughter  Mina,  fol- 
lowed by  a  provision  for  two  other  children  by  a  former 
wife.  Still  sitting  in  the  seat  of  the  testator,  with  an  im- 
X>artial  desire  to  ascertain  his  will  from  the  words  he  is 
using,  the  conclusion  is  irresistible  that  the  (Children  are 
the  special  objects  of  his  bounty,  and  that  he  does  not 
mean  to  deprive  them  of  it,  in  any  event.  He  not  only  is 
trying  to  secure  it  to  them,  at  a  time  when  they  will  be 
able  to  care  for  it,  but  gives  it  to  their  wives,  or  husband, 
and  children,  in  the  event  of  their  marriage  and  demise 
prior  to  such  time. 

The  further  conclusion  is  equally  irresistible  that  he 
had  no  thought  or  intention  of. vesting  in  his  executors 
anything  more  than  such  an  interest — "chattel  interest," 
the  supreme  court  of  Illinois  and  other  eminent  courts 
have  termed  it — as  would  enable  them  to  protect  and 
manage  the  estate  until  the  children  named  should  respec- 
tively attain  the  age  when,  in  his  judgment,  they  would 
be  out  of  school  and  be  sufficiently  mature  to  manage  it 
themselves.  As  said  in  Phipps  v.  Ackers y  supra,  their 
right  "is  not  affected  by  the  direction  to  convey,  but  that 
the  conveyance  must  conform  to  the  (their)  right,  and 
that  the  will  itself  is  an  equitable  conveyance,  until  that 
is  displaced  by  the  legal  conveyance  which  is  directed  to 
be  made."  That  he  intended  the  property  involved  in  this 
suit  to  vest  immediately  upon  his  death,  in  Cedric,  sub- 
ject to  the  temporary  provision  for  his  mother  until  Ced- 
ric  reached  the  age  of  25  years,  and  thereafter  in  Cedric 
alone,  is  beyond  the  possibility  of  a  doubt.  The  lan<;uage 
employed  to  express  his  intention  is  not  susceptible  of 
any  other  reasonable  construction.  We  therefore  hold 
that;  upon  the  death  of  Harrison  W.  Cremer,  the  full 
equitable  title  to  the  property  in  controversy  vested,  eo 
instantej  in  Cedric  E.  Cremer,  charged  with  its  propor- 
tion of  the  allowance  of  $50  per  month  to  his  mother,  Ida 
Cremer,  until  he  reached  the  age  of  25  years,  subject  to  a 
defeasance  as  provided  in  the  will  in  the  event  of  his 
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death  before  attaining  that  age;  and  that  pending  the 
qualification  of  the  executors  named  in  the  will,  or  the 
ai>pointment  and  qualification  of  administrators  c.  t.  a. 
in  the  event  of  the  refusal  or  failure  of  such  executors  to 
qualify,  the  legal  title  likewise  vested  in  him,  subject  to 
be  nominally  ancL  temporarily  divested  by  a  subse(]uent 
(lualification  of  such  executors,  or  the  appointment  and 
qualification  of  such  administrators;  and  that  in  case  of 
a  failure  oi  the  executors  to  qualify,  and  a  failure  of  the 
appointment  and  qualification  of  administrators  c.  t,  a, 
prior  to  his  reaching  the  age  of  25  years,  his  title  9,nd 
right  of  possession  of  said  property  would,  upon  his  at- 
taining such  age,  become  absolute  in  fee  siinph\ 

As  we  have  seen,  the  summons  in  the  foreclosure  suit 
was  served  upon  Cedric  and  his  mother  Ida ;  upon  Housel 
and  Millard,  named  in  the  will  as  executors;  upon  Leoni- 
das  R.  Cremer  and  Mina  Cremer,  the  brother  and  sister 
of  the  full  blood,  who  under  the  will  would  take  the 
devise  over  in  the  event  of  Cedric'S  death  befnri*  reaching 
the  age  of  25  years;  upon  all  of  the  other  ./irs  at  law 
of  the  testator,  and  upon  the  special  administrator.  This 
included  every  person  in  esi<c  who  was  in  any  manner  in- 
terested in  either  the  property  or  the  title.  As  has  been 
shown,  the  executors  had  not  then  qualified.  They  could 
not  qualify  until  the  will  was  admitted  to  probate.  This 
could  not  be  done  until  the  contest  proceedings  then  bet- 
ing prosecuted  were  terminated.  If  the  will  should  be 
set  aside,  the  title  would  be  in  the  heirs  at  law;  if  sus- 
tained, it  would  be  in  the  devisees  until  the  executors 
qualified.  If  not,  then  it  certainly  w^as  in  the  speciiU  ad 
ministrator,  subject  to  the  payment  of  the  debts  of  the 
dei*eased.  But  it  is  urged  that  the  title  was  not  in  either: 
that  it  was  in  abeyance;  and  that  the  mortgagee  was 
bound  to  delay  its  foreclosure  suit  until  the  terminatio!^ 
of  the  contest  of  the  will  and  the  qualification  of  the  ex 
ecutors;  that  this  would  not  deprive  the  mortgagee  of  iti- 
remedy,  but  would  simply  postjmue  the  enforcement  of 
it.     But  why  should  the  mortgagee  be  put  to  such  delay? 
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It  may  be  said  that  lawful  interest  is  always  a  suttieient 
eomi>eiisation  for  delay  in  the  payment  of  money.  While 
this  is  true  as  a  j2:eneral  rule,  like  all  general  rules  it  has 
its  exceptions,  and  tliis  seems  to  be  such  a  case.  Tlie  will 
contest  might  be  prolonged  for  years,  as  such  contests 
usually  are.  During  that  time  the  property,*  which  it 
appears  was  then  not  of  sufficient  value  to  attract  pur- 
chasers to  the  foreclosure  sale,  might  depreciate  in  value, 
and  the  mortgagee  be  deprived  of  a  large  portion  of  its 
securitv.  There  are  at  least  two  reasons  why  we  do  not 
think  the  mortgagee  was  required  to  wait:  First,  it  is 
contrary  to  the  views  of  this  court  that  titles  to  land  may 
rest  in  abej^ance.  Yocsel  v.  Rieger,  75  Neb.  180;  Chirk  v. 
Fleischwann,  81  Neb.  445.  While  this  rule  was  not  fully 
considered  in  those  two  cases,  it  is  a  rule  that  has  been 
frequently  announced,  aad  one  which  we  believe  to  be 
sound.  Second,  under  our  constitution  every  person  is 
entitled  to  liave  justice  administered  without  delay;  and 
a  mortgagor  should  not  be  permitted,  in  person  or  by  his 
will,  to  raise  a  controversy  over  the  mortgaged  property 
w^hich  will  delay  enforcement  of  the  mortgage  in  the 
event  of  default  in  payment  thereof.  The  volume  of  busi- 
ness transacted  in  this  country  upon  borrowed  capital  is 
enormous,  and  to  hold  this  point  as  contended  for  by 
plaintiffs  might  prove  to  be  a  very  serious  matter. 

After  carefully  considering  the  case  in  all  its  aspects, 
we  hold  that  the  district  court,  in  the  foreclosure  suits, 
acquired  jurisdiction  over  the  property  and  the  title,  and 
of  all  persons  interested  therein. 

The  judgment  of  the  district  court  is,  therefore, 

Afpibmbd. 


182  NEBRASKA  REPORTS.  [Vol.  87 


Hoo8ier  Mfg.  Co.  Y.  Swenson. 


HoosiEB  Manufacturing  Company,  appellant,  v. 
Charles  W.  Swenson  bt  al.,  appellees. 

Piled  June  10,  1910.    No.  16,051. 

1.  Sales:    Ooui^iEiiCLAiMs.     The  first   and   second   counterclaims   filed 

by  defendants  and  set  out  in  the  opinion  examined,  and  held  that 
the  general  demurrers  thereto  were  properly  overruled. 

2.  Xnstructions,  referred  to  in  the  opinion,  examined,  and  held  properly 

given. 

3.  Evidence  examined,  and  held  to  so  clearly  sustain  the  verdict  of  Uie 

jury  as  to  render  a  discussion  thereof  unnecessary. 

4.  Courts:  Formeb  Decisions.    Where  the  questions  of  law  involved  In 

a  case  appealed  to  this  court  have  been  definitely  settled  by  our 
former  adjudications,  further  review  of  such  authorities  Is  not 
required. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

Crane  d  Boucher,  for  appellant. 

Baldrige,  De  Bord  d  Fradenburg,  contra. 

Pawcett,  J. 

Plaintiff,  an  Indiana  corporation,  brought  this  action 
in  the  district  court  for  Douglas  county  to  recover  a 
balance  of  $592.35  for  a  lot  of  coats  and  overalls  of  its 
manufacture  which  it  had  sold  to  defendants,  who  are 
wholesale  dealers  in  such  goods.  Defendants  admit  the 
purchase  and  receipt  of  the  goods  set  out  in  plaintiflPs  peti- 
tion, but  deny  that  they  were  of  the  value  alleged;  admit 
making  the  payments  set  out  in  plaintiflPs  petition,  but 
deny  that  there  is  anything  due  plaintiff;  and  plead  two 
counterclaims. 

In  their  first  counterclaim  they  allege,  substantially, 
that  tlie  goods  were  purchased  from  samples  then  ex- 
hibited by  plaintiff,  and  in  reliance  upon  plaintiff's  as- 
surance and  warranty  that  the  goods  when  shipped  should 
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be  of  certain  specified  color,  weight  and  material  and  of 
good  workmanship,  and  all  equal  to  the  samples  then 
shown  them  by  plaintiff;  that  thereafter  plaintiff  shipped 
to  them  coats  and  overalls  on  or  about  the  dates  alleged; 
that  the  goods  so  furnished  and  delivered  were  of  inferior 
quality,  weight,  material,  color,  and  workmanship  to  the 
samples  by  which  the  same  were  sold  to  them;  that  they 
were  not  properly  cut,  nor  like  the  samples;  that  said 
garments  were  too  short,  the  material  was  of  less  weight 
than  the  samples,  and  less  than  that  agreed  to  be  fur- 
nished; that  said  garments  so  furnished  were  worth  at 
least  |1  per  dozen  garments  less  than  those  which  the 
plaintiff  had  agreed  to  furnish;  that  by  reason  of  such 
breach  they  have  been  damaged  in  the  sum  of  $300.  At- 
tached to  and  made  a  part  of  their  answer  and  counter- 
claim is  a  full  statement  of  thfe  goods  so  furnished  by 
plaintiff,  together  with  the  number  of  each  kind  of  gar- 
ment, the  factory  number  of  such  garment,  the  price  which 
defendants  agreed  to  pay  therefor  providing  they  were 
up  to  sample  and  contract,  and  the  fair  market  value  of 
the  garments  delivered,  together  with  the  difference  in  the 
values  of  said  respective  items. 

In  their  second  counterclaim  they  allege  that  on  or 
about  January  29,  1906,  plaintiff  accepted  from  them  an 
order  for  90  dozen  duck  coats  of  plaintiff's  make  and 
brand;  that  they  ordered  said  coats  for  the  purpose  of 
reselling  same,  in  the  course  of  their  mercantile  business, 
at  a  profit;  that  plaintiff,  knowing  that  they  were  order- 
ing the  said  goods  for  such  purpose,  agreed  to  furnish 
the  same  at  the  purchase  price  for  the  respective  garments 
as  shown  in  an  exhibit  attached  to  and  made  a  part  of  said 
counterclaim;  that  thereafter  they  made  resales  of  such 
goods  to  customers  at  a  profit,  and  gave  directions  and 
orders  to  plaintiff  to  furnish  the  same;  that  plaintiff 
wholly  failed  and  refused  to  furnish  said  goods  so  ordered, 
and  that  defendants  lost,  in  expenses  of  making  such  re- 
sales and  profits  ui)on  the  goods  so  resold  by  them,  large 
sums  of  money,  aggregating  (342.25;  that  said  goods  so 
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purchased  from  plaintiff  were  for  plaintiff's  make  and 
brands  and  could  not  be  filled  with  any  otlier  goods,  and 
that  defendants  were  thereby  prevented  from  eonsumma- 
ting  .arrangements  for  such  resales.  Defendants  attached 
to  and  made  a  part  of  said  counterclaim  an  itemized  state- 
ment giving  the  nujnbers  of  the  goods  so  sold  and  agreed 
to  be  furnished,  together  with  the  respective  numbers  of 
each,  the  prices  at  which  plaintiff  agreed  to  sell  the  same 
to  defendants,  the  prices  at  which  defendants  had  made 
resales,  and  the  respective  amounts  of 'profits  upon  each 
item  so  resold  which  they  claim  to  have  lost  by  reason  of 
the  failure  of  plaintiff  to  furnish  said  goods  as  ordered. 

A  third  counterclaim  was  filed,  but,  as  the  court  directed 
a  verdict  in  favor  of  plaintiff  upon  that  claim,  and  de- 
fendants have  not  appealed  therefrom,  it  need  not  be 
considered.  A  general  demurrer  was  filed  by  plaintiff  to 
the  answer,  and  to  each  of  the  counterclaims,  all  of  wliich 
were  overruled. 

For  answer  to  defendants'  first  counterclaim,  after 
denying  all  allegations  except  such  as  were  specifically  ad- 
mitted, plaintiff  alleged  that  defendants  gave  plaintiff 
an  order  for  all  the  goods  first  described  in  said  first  coun- 
terclaim, together  with  an  order  for  five-twelfths  dozen 
gf  each  of  the  garments  described,  and  immediately  after 
the  giving  of  such  order,  and  during  the  month  of  Febru- 
ary, 19()G,  plaintiff  delivered  to  defendants  said  five- 
twelfths  dozen  of  each  of  said  garments,  which  defend- 
ants received  and  accepted  without  complaint  and  paid 
for;  that  thereafter,  and  at  the  times  and  in  the  quanti- 
ties stated  in  plaintiff's  petition  and  in  said  first  counter- 
claim, all  the  goods  described  therein  were  delivered  to 
defendants,  and  defendants  accepted  said  goods  without 
complaint,  placed  them  upon  sale  and  sold  them  and  paid 
a  large  portion  of  the  purchase  price  of  the  same;  where- 
fore defendants  are  estopped  to  claim  that  said  goods 
described  in  said  first  counterclaim  were  not  in  accord- 
ance with  the  terms  uf^on  which  they  were  purchased. 
For  answer  to  the  second  counterclaim,  after  the  same 
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general  denials  as  above  set  out,  plaintiff  alleged  that  on 
the  said  29th  of  January,  1906,  it  received  an  order  from 
defendants  for  goods  to  be  shipped;  that  said  order  in- 
cluded the  goods  described  in  plaintiff's  petition,  together 
with  the  goods  attempted  to  be  described  in  defendants' 
second  counterclaim;  that  in  accordance  with  the  terms 
of  said  order  plaintiff  immediately  following  the  date  of 
the  same,  and  during  the  month  of  February,  1906,  shipped 
to  defendants  five-twelfths  dozen  of  each  of  the  ganuents 
described  in  said  order,  which  garments  were  accepted, 
retained  and  paid  for  by  defendants;  that  immediately 
upon  receiving  said  garments  "defendants  made  unwar- 
ranted and  unjust  claims  to  this  plaintiff  that  a  portion 
of  the  goods  so  ordered  and  received  by  them,  to  wit,  coats, 
and  described  in  said  order  as  550,  520,  530,  486,  480,  484, 
516,  and  518,  which  goods  were  to  be  shipped  in  August 
following,  were  too  small;  that  the  sleeves  of  the  coats 
were  too  short,  and  that  said  coats  were  not  as  large  as 
the  sizes  marked  on  same,  which  complaints  were  wholly 
unwarranted  and  unfounded";  that  in  said  order  it  was 
ordered  that  the  goods  described  in  plaintiff's  petition 
should  be  shipped  as  soon  as  possible,  and  that  the  goods 
described  in  said  counterclaim  and  set-off  should  be 
shipped  during  the  month  of  August,  1906;  that  there- 
ui)on  plaiutjff  did  ship  the  goods  described  in  plaintiff's 
petition  at  the  times  required  by  said  order,  and  at  the 
dates  and  in  the  quantities  set  forth  in  the  petition,  the 
purchase  pri(*e  being  the  sum  of  $3,566.37,  to  be  paid  by 
said  defendants;  that  defendants  received  and  accepted 
said  goods,  and  paid  therefor  the  sum  of  $2,251,  and 
failed  and  refused  to  pay  the  balance  of  the  purchase 
price,  amounting  to  the  sum  of  |1,315.37,  "and  made  un- 
founded and  unwarranted  claims  that  plaintiff  was  liable 
to  them  in  damages  because  certain  goods  were  not 
shipped  to  them,  and  bex^ause  certain  g6ods  received  and 
accepted  by  them  were  deficient  in  quality,  and  contended 
to  tills  plaintiff  that  they  were  not  liable  for  and  would 
not  pay  said  sum,  whereby  and  by  reason  of  which  un- 
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founded  and  unwarranted  complaints  and  refusal  to  pay 
for  the  goods  theretofore  received,  this  plaintiff  was  re- 
lieved of  any  and  all  obligations  to  ship  to  the  defendants 
any  of  the  goods  described  in  said  counterclaim  and  set- 
off, and  thereby  became  relieved  of  and  from  all  liability 
because  of  said  order,  and  this  plaintiff  was  justified  in 
refusing  to  ship  said  goods";  that  on  November  2,  1906, 
defendants  canceled  said  order  for  goods,  and  directed 
plaintiff  not  to  ship  the  same,  in  which  cancelation  plain- 
tiff acquiesced,  and  thereby  said  order  for  goods  became 
of  no  effect,  and  both  plaintiff  and  defendants  were  thereby 
mutually  relieved  from  any  liability  for  and  on  account 
of  said  order;  that  the  order  for  the  goods  above  set  forth 
contained  the  further  provision :  "If  the  production  of  the 
factory  be  curtailed  by  strikes  or  lock-outs  to  counteract 
strikes,  or  by  other  unavoidable  occurrences,  the  delivery 
on  this  contract  shall  be  proportioned  to  the  whole  pro- 
duction" ;  that  during  the  months  of  May,  June,  July,  Au- 
gust, September,  and  October,  1906,  there  were  strikes 
and  other  labor  troubles  at  the  factory  of  plaintiff,  which, 
together  with  unusual  and  continuous  hot  weather  during 
the  summer  of  1906,  so  curtailed  the  production  of  said 
factory  that  it  became  and  was  impossible  to  manufacture 
and  ship  said  goods  prior  to  the  time  defendants  can- 
celed said  order.  Defendants,  for  reply  to  plaintifPs  an- 
swer to  its  counterclaims,  deny  that  they  made  any  un- 
founded or  unwarranted  claims;  that  plaintiff  had  any 
right  to  any  greater  or  further  payments  than  defendants 
had  made;  that  plaintiff  was  in  any  manner  relieved  or 
excused  from  shipping  all  goods  ordered;  that  they  ever 
acquiesced  in  the  cancelation  of  said  orders;  and  allege 
that  plaintiff  failed,  neglected  and  refused  to  ship  said 
goods,  and  in  November,  1906,  when  it  was  too  late  for 
defendants  to  fill  orders  for  the  same,  "which  said  date 
was  long  after  the  time  when  plaintiff  had  agreed  to  ship 
and  deliver  said  goods  to  these  defendants,"  defendants 
then  stated  to  plaintiff  that  tliey  would  hold  plaintiff  re- 
sponsible for  all  damage  resulting  to  defendants  because 
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of  plaintiflPs  failure  to  ship  and  deliver  said  goods;  deny 
that  it  was  because  of  any  labor  diflBculties  or  trouble  at 
it«  factory  that  plaintiff  failed,  refused  and  neglected  to 
ship  the  said  goods,  and  allege  that  at  the  time  of  plain- 
tiff's failure  and  refusal  to  ship  the  goods  plaintiif  as- 
signed as  its  only  reason  for  such  refusal  and  failure  to 
ship  that  the  defendants  had  not  paid  the  plaintiff  what 
plaintiff  then  claimed  to  be  due;  that  "plaintiff  further 
stated  that  until  said  defendants  withdrew  all  claim  that 
the  goods  shipped  by  the  plaintiff  were  not  up  to  the 
sample  and  contract,  that  the  plaintiff  would  not  ship  any 

further  goods  to  the  defendants;"  allege  that  plaintiff's 
refusal  and  failure  to  ship  the  goods  was  without  any 
foundation  or  warrant;  and  that,  having  based  such  re- 
fusal ui)on  the  sole  ground  of  defendants'  refusal  to  pay 
the  amount  they  claimed  to  he  due,  plaintiff  "is  now 
estopped  from  pleading  or  proving  or  asserting  that  it 
failed,  neglected  or  refused  to  furnish  said  additional 
goods  for  any  other  or  different  reasons;^'  allege  that  when 
the  garments  which  plaintiff  alleges  it  shipped  to  defend- 
ants were  received  by  defendants  they  promptly  and  vig- 
orously and  in  several  communications  to  plaintiff  com- 
plained and  objected  that  the  goods  so  delivered  were  not 
up  to  those  ordered  by  defendants  and  were  not  up  to  or 
equal  in  weight,  workmanship,  color,  and  size  of  the 
samples  by  which  said  goods  were  sold  by  plaintiff  to  de- 
fendants, and  deny  generally  all  allegations  in  plaintiffs 
petition,  not  specifically  admitted. 

The  trial  ui)on  the  issues  thus  joined  resulted  in  a  ver- 
dict in  favor  of  the  defendants  for  the  sum  of  $24.20. 
Prom  a  judgment  upon  the  verdict,  plaintiff  appeals. 

The  errors  assigned  and  argued  by  plaintiff  are:  That 
the  court  erred  in  overruling  plaintiff's  demurrers ;  in  giv- 
ing the  third  instruction  relating  to  defendants'  second 
counterclaim;  in  giving  instructions  4  and  5,  in  reference 
to  defendants'  second  counterclaim;  that  the  verdict  is 
not  sustained  by  the  evidence  ujwn  either  of  said  counter- 
claims; that  the  court  erred  in  admitting  in  evidence  the 


188  NEBRASKA  REPORTS.  [Vol.  87 


Hooslcr  Mffif.  Co.  t.  Swenson. 


testimony  of  the  defendants  as  to  statements  made  by  one 
O.  F.  Evans;  in  allowing  defendants  to  testify  that,  as 
shown  by  original  ordera  in  their  possession,  the  goods 
described  in  the  second  counterclaim  were  resold  by  them 
and  their  traveling  salesmen,  and  that  the  amount  of  such 
orders  exceeded  the  purchase  price  to  be  paid  to  the  plain- 
tiflP;  in  overruling  plaintiff's  motion  to  instruct  the  jury 
to  return  a  verdict  in  its  favor;  in  overruling  plaintiff's 
motion  for  a  new  trial,  and  in  rendering  judgment  for  de- 
fendants. 

With  regard  to  the  assignment  that  the  court  erred  in 
permitting  the  defendants  to  testify  to  statements  .made 
by  O.  F.  Evans,  it  may  be  said  that  it  appears  that  O.  F. 
Evans  is  secretary  of  plaintiff,  and  that  the  statements 
were  made  while  he  was  in  defendants'  place  of  business 
for  the  purpose,  as  claimed  by  defendants,  of  trying  to 
adjust  the  controversy  which  had  arisen  between  plaintiff 
and  defendants.  In  this  state  of  the  record  we  do  not 
think  the  court  erred  in  admitting  the  testimony  objected 
to. 

Nor  do  we  think  the  court  erred  in  overruling  plain- 
tiff's demurrers.  Each  of  the  counterclaims  was  sustained 
by  sufficient  allegations. 

We  do  not  deem  it  necessary  to  set  out  the  instructions 
here.  A  careful  examination  of  the  three  challenged  in 
plaintiff's  brief  shows  that  they  are  in  proper  form,  and 
correctly  state  the  law  applicable  to  the  pleadings  and  to 
the  evidence  which  had  been  introduced  upon  the  trial. 

Nor  do  we  think  any  good  purpose  would  be  served  by 
attempting  to  set  out  or  to  give  a  resume  of  the  evidence. 
In  our  judgment  it  was  ample  to  sustain  the  verdict  re- 
turned by  the  jury. 

The  questions  of  law  involved  are  settled  in  this  state. 
Punteney-Mitchell  Mfg.  Co.  v.  North  wall  Co.,  70  Neb. 
688;  Burr  v.  Redhead^  Norton,  La  thro p  Co.,  52  Neb.  617; 
Wittenberg  v.  Mollyneaux,  60  Neb.  583;  McConnell  v. 
Lewis,  58  Neb.  188,  and  Schrandt  v.  Young,  2  Neb. 
(Unof.)  546. 
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Finding  no  error  in  the  record,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 


State  of  Nebraska  v.  James  Hand  et  al. 

FUJSD  June  10,  1910.    No.  16,071. 

Biarrlage:  Validity.  A  marriage  which  is  prohibited  by  statute 
because  contrary  to  the  poUcy  of  our  laws  is  yet  valid  if  cele- 
brated elsewhere  according  to  the  laws  of  the  place  where  cele- 
•  brated,  even  if  the  parties  are  citizens  and  residents  of  this  state, 
and  have  gone  abroad  for  the  purpose  of  evading  our  laws,  there 
being  no  legislative  enactment  that  such  a  marriage  out  of  the 
state  shajl  have  no  validity  here. 

Error  to  the  district  court  for  Otoe  county:    Harvey 

••  •' 

I).  Travis,  Judge.     E.rceptions  overruled, 
D,  W.  JAvingston,  for  plaintiflf  in  error. 
John  C,  Watson,  contra, 

Fawcett,  J. 

The  defendants  were  informed  against  by  the  county  at- 
tomey  of  Otoe  county  for  the  crime  of  fornication.  There 
was  a  trial  to  the  court  without  a  jury  upon  a  stipulation 
of  facts.  The  court  found  the  defendants  not  guilty,  and 
ordered  tliat  they  be  discharged.  Thereupon  the  county 
attorney,  by  leave  of  court,  under  the  provisions  of  sec- 
tion 483  of  the  criminal  code,  filed  his  petition  in  error  in 
this  court,  alleging  that  the  finding  and  judgment  of  the 
court  below  "in  acquitting  and  discharging  the  said  de- 
fendants was  contrary  to  law."  From  the  stipulation  of 
facts  it  appears  that  the  defendants  are  within  the  class 
prohibit e  1  by  the  laws  of  this  state  from  entering  into  the 
marriage  relation;  that  on  NoA^ember  23,  1892,  while  botb 
defendants  were  residents  of  this  state,  they  went  into  tin* 
state  "of  Iowa  to  celebrate  their  marriage  for  the  express 
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of  either  of  the  parties,  by  stepping  over  the  line  of  a 
state,  which  might  prohibit  such  marriages."  .  In  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18,  in  the  syllabus,  the  court 
say:  "The  validity  of  a  marriage  contract  is  to  be  de- 
termined by  tlie  law  of  the  state  wliere  it  was  entered  into ; 
if  valid  there  it  is  to  be  recognized  as  such  in  the  courts 
of  this  state,  unless  contrary  to  the  prohibitions  of  nat- 
ural law,  OP  the  express  prohibitions  of  a  statute.  While 
every  state  can  regulate  the  status  of  its  own  citizens,  in 
the  absence  of  express  words,  a  legislative  intent  to  con- 
travene the  jus  gentium  under  which  the  question  of  the 
validity  of  a  marriage  contract  is  referred  to  the  lex  loci 
oontractus  cannot  be  inferred;  the  intent  must  find  clear 
and  unmistakable  expression."  The  court  cite  Mcdioay 
V,  Needham^  supra,  and  also  quote  from  Putnam  v.  Put- 
n^iMy  8  Pick.  (Maas.)  433,  the  following:  "If  it  shall  be 
found  inconvenient,  or  repugnant  to  sound  principle,  it 
may  be  exi)ected  that  the  legislature  will  explictly  enact 
that  marriages  contracted  within  another  state,  which  if 
entered  into  here  would  be  void,  shall  have  no  force  within 
this  commonwealth."  Acting  on  that  idea,  Massachu- 
setts subsequently  enacted  a  law  as  follows :  "When  per- 
sons resident  in  tliis  state,  in  order  to  evade  the  preceding 
provisions  and  with  an  intention  of  returning  to  reside  in 
this  state,  go  into  another  state  or  country  and  tliere  have 
their  marriage  solemnized,  and  afterward  return  and  re- 
side here,  the  marriage  shall  be  deemed  void  in  this  state." 
(Gen.  St.  1860,  ch.  106,  sec.  6.)  After  the  passage  of 
that  law,  the  supreme  court  of  Massacliusetts  in  Common' 
wealth  V.  Lane,  113  IVIass.  458,  in  an  opinion  by  Mr.  Chief 
Justice  Gray,  on  page  464,  say:  "A  marriage  which  is 
prohibited  here  by  statute,  because  contrary  to  the  policy 
of  our  laws,  is  yet  valid  if  celebrated  elsewhere  according 
to  the  laws  of  the  place,  even  if  the  parties  are  citizens 
and  resident  of  this  commonwealth,  and  have  gone  abroad 
for  the  purpose  of  evading  our  laws,  unless  the  legisla- 
ture has  clearly  enacted  that  such  marriages  out  of  tlie 
state  shall  have  no  validity  here.    This  has  been  repeatedly 
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affirmed  by  well-considered  decisions.'^  And  this  seems 
to  be  tlie  overwhelming  weight  of  the  better  reasoned 
(*ases  cm  tlie  subject.  1  Bishop,  Marriage,  Divorce  and 
Separation,  sec.  880;  Courtright  v.  Courtright,  11  Ohio 
Dec.  (reprint)  413;  State  v.  Shattucky  69  Vt.  403;  Norman 
i\  Norman^  121  Cal.  620,  54  Pac.  143,  quoting  from  Com- 
momvealth  v.  Lane,  supra;  Sturgis  v.  SturgiSy  51  Or.  10, 
93  Pac.  696. 

To  hold  otlierwise  would  be  to  render  void  numberless 
marriages  and  to  make  illegitimate  thousands  of  children 
the  country  over.  In  1  Bishop,  Marriage,  Divorce  and 
Separation,  sec.  882,  tliis  tliought  seems  to  have  been  in 
the  mind  of  tlie  author.  He  says:  "It  was  formerly  com- 
mon for  English  parties,  wishing  to  intermarry  without 
a  compliance  with  their  own,  marriage  acts,  to  go  into 
Scotland  and  there  interchange  the  matrimonial  consent 
simply  in  the  prc^sence  of  witness(^s.  (Jfelna  (irei^n  was 
the  most  convenient  point  for  the  required  hasty  visit; 
and  tluis  (Iretna  Green  marriages  became  famous,  and 
there  was  no  (luestiou  of  their  validity.  But  parliament,  in 
1856,  by  19  and  20  Victoria,  ch.  96,  sec.  1,  put  an  end  to 
tliis  by  declaring  that  thereafter  ^no  irreguhir  mariMagc* 
contracted  in  Scotland  by  declaration,  acknowledgment, 
or  ceremony  shall  be  valid  unless  one  of  the  parties  had 
at  the  date  thereof  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for  21  days  next 
preceding  such  marriage.' "  We  do  not  question  the 
power  of  a  state  to  pass  a  law  similar  to  that  passed  by 
Massachusetts,  as  hereinbefore  set  out,  but  our  legislature 
has  not  seen  fit  to  do  so.  On  the  contrary,  section  5316 
Ann.  St.  1907,  provides:  '^All  marriages  contracted  with- 
out this  state,  which  would  be  valid  by  the  laws  of  the 
country  in  which  the  same  were  contracted,  shall  be  valid  ' 
in  all  courts  and  places  in  tliis  state."  See  Gibson  v. 
Gibson,  24  Neb.  394;  Bailey  v.  State,  36  Neb.  808;  Hilh 
V.  State.  61  Neb.  589. 

Whih'  the  decisions  upon  this  point  are  not  unifonn 
and  authorities  can  be  found  opposed  to  those  above  cited, 
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the  reasoning  of  such  authorities  does  not  appeal  to  us  as 
being  sound  in  law  or  for  the  good  of  society.  The  dis- 
trict court  did  not  err  in  its  construction  of  the  law,  and 
the  exceptions  of  the  state  are,  therefore, 

OVBREULBD. 


WALTBE  QuIMBY,   APPELLEE},   V.    BbB   BUILDING   COMPANY, 

APPELLANT. 

Piled  Juwb  10,  1910.    No.  16,078. 

L  ORXTiera:     Passeitger    Bleyatobs:     Liabilitt.      One    who    installs 
passenger  elevators  in  his  building  for  the  use  of  his  tenants  and 
the  public  generally  is  subject  to  the  same  degree  of  care  in 
transporting  and  protecting  his  passengers  as  is  imposed  upon* 
common  carriers. 

2. :    LrABttmr.    Common  carriers  of  passengers  should  be  held 

'  to  the  strictest  accountability  and  be  required  to  exercise  the 
highest  degree  of  care  and  forethought  of  which  the  human  mind 
Is  capable.  This  rule  is  founded  on  principles  of  public  policy 
and  enforced  by  the  courts  for  the  protection  of  the  public. 

3.  Instructions  given  by  the  trial  court  and  set  out  in  the  opinion 

sustained. 

4.  Instruotions  requested  by  the  defendant  and  refused  by  the  court 

and  set  out  in  the  opinion  held  properly  refused. 

5.  Evidence  examined  and  set  out  in  the  opinion  held  sufficient  to 

sustain  the  verdict  of  the  Jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  iT.  Sutton,  Judge.    Affirmed. 

Qreene,  Breckenridge  d  Matters,  for  api)ellant. 

Weaver  &  Oilier^  contra. 

Pawcbtt,  J. 

Plaintiff,  a  boy  twelve  years  of  age,  who,  during  the 
summer  vacation  of  school,  was  acting  as  a  messenger 
Ijoy  for  the  Postal  Telegraph  Company,  was  injured  in 
16 
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one  of  the  passenger  elevators  of  defendant.  From,  a 
judgment  in  his  favor  for  such  injury,  defendant  appeals. 
The  evidence  shows  that  the  floor  of  defendant's  build- 
ing, at  each  landing,  projects  some  two  or  more  inches 
into  the  elevator  shaft  and  inside  of  £he  wire  network 
surrounding  the  shaft.  The  space  between  the  floor  of 
the  elevator  at  the  opening  thereof  and  the  floor  of  the 
building  is  just  enough  to  permit  the  elevator  to  pass; 
so  tliat,  if  a  person  standing  at  the  door  of  the  elevator 
should  permit  his  foot  to  extend  even  a  very  little  over 
the  edge  of  the  elevator  floor,  it  would  be  caught  by  the 
lower  part  of  the  floor  landing  above  as  he  ascended.  At 
the  time  of  the  injury  complained  of,  plaintiff  entered  the 
elevator  for  the  purpose  of  being  carried  to  a  floor  above, 
where  he  desired  to  deliver  a  message.  The  evidence  is 
somewhat  conflicting  as  to  whether  he  entered  the  eleva- 
tor at  the  flrst  or  second  floor,  but  we  regard  that  as  im- 
material. When  the  elevator  reached  the  third  floor, 
plaintiff's  foot  was  caught  between  the  elevator  floor  and 
the  projection  above  noted,  and  he  received  the  injury 
complained  of.  Plaintiff  testified  that,  when  he  entered 
the  elevator,  he  "just  turned  around  and  leaned  against 
the  side  of  the  elevator — was  going  to  get  out  right  away 
as  soon  as  I  got  to  the  floor  I  wanted  off  on" ;  that  he  stood 
near  the  door  all  the  time.  It  is  evident  that  while  stand- 
ing there  his  foot  was  partially  extended  beyond  the  edge 
of  the  elevator  floor.  The  elevator  conductor  testified 
that  plaintiff  "stepped  clear  in  the  car,  something  unusual, 
then  stepped  back.  There  being  rubber  on  tlfe  floor  I  did 
not  hear  him."  This  plaintiff  denied.  The  elevator  con- 
ductor also  testified  that  the  boy  had  been  going  up  and 
down  the  elevator  for  about  a  month;  that  he  had  several 
times  cautioned  him  to  stand  back  from  the  door,  and  on 
one  occasion  had  pushed  him  back.  He  admits  that  he 
did  not  give  plaintiff  any  such  direction  or  caution  at  the 
time  of  the  injury.  On  cross-examination  he  testified  that 
he  had  been  running  an  elevator  for  eight  years;  that  it 
is  dangerous  for  people  to  stand  up  near  the  door,  as 
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elevators  pass  up  and  down,  and  especially  as  they  go 
up,  and  that  it  was  his  duty  to  caution  people  to  step  back 
whenever  he  saw  them  "up  in  front."  Plaintiff  insists 
that  the  construction  of  the  building  and  elevator  as  above 
outlined  was  negligent,  and  that  defendant's  agent  in 
charge  of  the  elevator  was  negligent  in  permitting  the 
plaintiff,  who  was  only  a  boy,  to  stand  in  what  he,  the 
conductor,  knew  was  a  place  of  danger. 

The  fourth  .instruction  given  by  the  court  on  its  own 
motion  is  as  follows :  "You  are  instructed  it  was  the  duty 
of  the  defendant,  the  Bee  Building  Company,  to  use  the 
greatest  amount  of  human  care  and  skill  consistent  with 
the  operation  of  said  elevators  to  prevent  injuries  to  its 
passengers  while  they  were  being  transported  from  one 
part  of  the  building  to  the  other.  It  is  also  the  duty  of 
the  defendant  to  use  greater  care  and  caution  in  trans- 
porting passengers  of  tender  age  than  when  carrying 
adults  or  passengers  of  mature  years,  but  in  this  case 
there  is  no  presumption  of  negligence  from  the  mere  fact 
that  said  Walter  Quimby  was  a  passenger  and  received 
an  injury  while  being  carried  by  the  elevator."  Defend- 
ant seriously  objects  to  all  but  the  last  clause  of  this 
instruction,  on  the  ground  that  it  imposed  too  great  a 
burden  upon  defendant;  that  it  in  fact  imposed  upon  de- 
fendant an  obligation  which  was  impossible  of  perform- 
ance. .  In  this  contention  we  are  unable  to  concur.  One 
who  installs  passenger  elevators  in  Lis  building  for  the 
use  of  his  tenants  and  the  public  generally  is  subject  to 
the  same  degree  of  care  in  transporting  and  protracting  his 
passengers  as  is  imposed  upon  common  carriers. 

In  Marker  v.  Mitchell,  54  Fed.  637,  the  syllabus  reads : 
"A  landlord  who  runs  an  elevator  for  the  use  of  his  ten- 
ants and  their  visitors  thereby  becomes  a  common  carrier, 
and  is  charged  with  the  highest  degree  of  care  which 
human  foresight  can  suggest,  both  as  to  the  macliinei'y 
and  the  conduct  of  his  servants;  and  an  instruction  that 
he  owes  to  persons  thus  put  completely  under  his  control 
*the  highest  degree  of  care  consistent  witli  the  possibility 
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of  injury,^  while  unfortunate  in  the  choice  of  words,  does 
not  misstate  the  law,  and,  being  explained  by  the  context, 
is  no  ground  for  reversal."  In  discussing  this  instruction 
in  the  opinion,  Taf t.  Circuit  Judge,  said :  "I  am  of  opin- 
ion that  the  language  used  by  the  court  was  not  fortunate. 
The  highest  degree  of  care  consistent  with  the  possibility 
of  injury  is  rather  a  blind  expression,  but  it  seems  to  me 
that  it  was  sufficiently  explained  by  the  context  in  the 
charge,  and  that  it  did  not,  therefore,  misjead  the  jury. 
'Consistent  with  the  i>ossibility  of  injury,'  as  thus  ex- 
plained, meant  'commensurate  with  or  proportionate  to^ 
the  possibility  of  injury  in  the  use  of  the  elevator.'  The 
theory  of  the  court  was  that  the  liability  of  Mitchell  in  the 
running  of  a  passenger  elevator  was  the  same  as  that  of 
a  common  carrier,  and  the  standard  for  a  common  car- 
rier is  the  highest  degree  of  care  which  human  foresight 
can  suggest.  This  view  is  sustained  by  the  case  of  Qood- 
sell  V.  Taylor,  a  decision  of  the  supreme  court  of  Minne- 
sota, reported  in  42  N.  W.  873,  and  by  the  case  of  Tread- 
well  V.  Whittier,  a  decision  of  the  supreme  court  of  Cali- 
fornia, reported  in  22  Pac.  266,  It  is  contended  that  such 
a  rule  applies  to  the  machinery  used,  but  does  not  apply  to 
the  conduct  of  the  employees  of  a  common  carrier.  No 
case  has  been  cited  which  makes  this  distinction.  On  the 
contrary,  the  opinion  of  the  supreme  court  of  the  United 
States  in  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  *181,  con- 
sidered in  connection  with  the  facts  of  that  case,  seems 
to  refute  the  contention." 

In  the  Minnesota  case  (Ooodsell  v.  Taylor,  41  Minn. 
207),  cited  by  Judge  Tait,  GilfiUan,  C.  J.,  says:  "The 
relation  between  the  owner  and  manager  of  an  elevator 
for  passengers  and  those  carried  in  it  is  similar  to  that 
between  an  ordinary  common  carrier  of  passengers  and 
those  carried  by  him.  The  same  reason  exists  for  requir- 
ing on  the  part  of  the  owner  the  utmost  human  care  and 
foresight,  and  for  making  him  responsible  for  the  slight- 
est degree  of  negligence." 

In  the  syllabus  of  the  California  case   {Trea^well  v. 
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Whittier,  80  Cal.  574),  cited  by  Judge  Taft,  it  is  held: 
"Persons  operating  an  elevator  in  lifting  passengers  are 
to  be  treated  as  carriers  of  passengers,  and  the  same  du- 
ties and  responsibilities  rest  on  them  as  to  care  and  dili- 
gence as  on  the  carriers  of  passengers  by  stage-coach  or 
railway.  Though  not  insurers  of  the  absolute  safety  of 
the  passengers,  they  ai*e  bound  to  the  utmost  care  and 
diligence  of  very  cautious  persons,  as  far  as  human  care 
and  foresight  can  go,  and  are  responsible  for  injury  oc- 
casioned by  the  slighest  neglect  against  which  human  pru- 
dence and  foresight  might  have  guarded.  The  responsi- 
bility is  proportioned  to  the  danger,  and  is  of  the  highest 
character  in  the  case  of  those  who  operate  elevators  for 
lifting  persons  from  one  level  to  another." 

In  Western  Union  Telegraph  Go.  v.  Woods^  88  111.  App. 
375,  the  syllabus  reads: 

"(1)  Persons  operating  elevators  are  carriers  of  pas- 
sengers, and  the  game  rules  applicable  to  other  carriers  of 
passengers  are  applicable  to  those  operating  elevators  for 
raising  and  lowering  persons  from  one  floor  to  another 
in  buildings.  It  is  the  duty  of  such  carriers  of  passengers 
to  use  extraordinary  care  in  and  about  the  operation  of 
such  elevators  so  as  to  prevent  injury  to  persons  therein. 

"(2)  A  carrier  of  passengers  by  elevator  is  bound  to 
exercise  the  highest  degree  of  human  care,  vigilance  and 
foresight  which  is  reasonable  under  the  circumstances, 
and  in  view  of  the  character  of  the  mode  of  conveyance 
adopted,  reasonably  to  guard  against  accidents." 

In  Chicago^  B,  &  Q.  B.  Go.  v.  Landauer,  39  Neb.  803,  in 
speaking  of  the  rule  as  applied  to  common  carriers,  we 
said :  "Common  carriers  of  passengers  should  be  held  to 
the  strictest  accountability  and  be  required  to  exercise 
the  highest  degree  of  care  and  forethought  of  which  the 
human  mind  is  capable.  This  rule  is  founded  on  prin- 
ciples of  public  policy  and  enforced  by  the  courts  for  the 
protection  of  the  traveling  public."  In  Spellman  v.  Lin- 
coln Rapid  Transit  Go.,  36  Neb.  890,  we  applied  the  rule 
to  street  railway  companies,  and  held:     "Where  a  pas- 
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senger,  without  negligence  on  his  part,  is  injured  by  the 
derailment  of  the  car  in  which  he  is  traveling,  the  carrier, 
to  overcome  the  presumption  of  negligence  caused  by  sucli 
derailment,  must  show  that  the  accident  was  produced  by 
causes  wholly  beyond  its  control,  and  that  it  had  not  been 
guilty  of  the  slightest  negligence  contributing  thereto,  and 
that  by  the  exercise  of  the  utmost  human  care,  diligence, 
and  foresight  the  casualty  could  not  have  been  prevented/- 
That  case  is  cited  by  Sullivan,  J.,  and  its  doctrine  re- 
affirmed in  Lincoln  Street  R.  Co,  v.  McClellan,  54  Neb. 
672.  In  the  light  of  the  above  authorities,  the  giving  of 
instruction  number  4  was  not  error. 

Instruction  number  5  is  also  complained  of.  It  reads: 
"If  you  find  from  a  preponderance  of  the  evidence  that 
the  defendant,  the  Bee  Building  Company,  failed  to  ex- 
ercise that  high  degree  of  care  and  caution  required  of 
them  while  carrying  said  Walter  Quimby,  and  the  defend- 
ant negligently  permitted  said  Walter  Quimby  to  become 
injured  on  account  of  a  failure  on  its  part  to  prop- 
erly care  for  said  Walter  Quimby  while  a  passenger,  and 
you  further  find  that  the  injuries  of  said  Walter  Quimby 
were  the  direct  result  of  such  negligence  on  the  part  of 
said  defendant,  then  you  are  instructed  that  your  verdict 
should  be  for  the  plaintiff.^'  We  are  unable  to  discover 
any  error  in  this  instruction. 

Defendant  also  complains  because  the  court  refused  to 
give  instructions  2,  3  and  4,  re(iue«ted  by  defendant. 
Number  2  reads':  "There  is  no  presumption  that  the  de- 
fendant was  negligent  from  the  fact  that  the  plaintiff 
was  injured  in  the  elevator,  and  you  must  find  from  a  pre- 
ponderance of  the  testimony  that  the  defendant  in  some 
manner  failed  to  exercise  the  highest  possible  care  con- 
sistent with  the  operation  of  \\\o.  elevator,  and  tliat  the 
failure  to  exercise  such  care  was  the  proximal e  cause  of 
plaintiff's  injury."  This  instruction  was  fairly  covertMl 
by  the  last  clause  of  No.  4,  given  by  the  court  on  its  own 
motion. 

Instruction  number  3  states:    "The  defendant  did  not 
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insure  the  safety  of  the  plaintilf  as  a  passenger  4n  its 
elevator,  unless  the  plaintiff  kept  himself  and  all  parts  of 
his  body  within  the  elevator  proper;  and  the  defendant 
owed  the  plaintiff  no  duty,  under  the  facts  shown  by  the 
evidence  in  this  case,  to  protect  him  from  the  conse- 
quences of  his  own  carelessness  in  putting  his  foot  over 
the  edge  of  the  floor,  if  you  find  that  he  was  careless  in 
so  doing."  Instruction  number  4  is  to  the  same  effect. 
It  reads:  "It  is  not  necessary  that  the  plaintiff's  con- 
duct should  be  negligent  in  order  to  bar  his  recovery.  If 
by  his  voluntary  action  he  put  his  feet  in  a  place  where 
injury  would  probably  result  to  him,  the  elevator  con- 
ductor was  not  bound,  in  any  and  all  events,  to  push  the 
plaintiff  away  from  the  door,  unlpss  he  knew  that  the 
plaintiff  was  in  such  position  of  danger."  In  East  Sag- 
inaw City  R,  Go.  V.  BohrVy  27  Mich.  503,  the  syllabus  reads : 
"While  the  company  would  not  be  liable  to  a  person  of 
suitable  age  and  discretion  who,  being  warned  of  the 
danger  in  riding  upon  the  front  platform  of  the  car, 
should  i)ersist  in  doing  so,  yet,  in  case  of  a  child,  lacking 
such  discretion,  and  to  whom,  consequently,  negligence 
could  not  be  imputed,  it  would  be  the  duty  of  the  offlcers 
of  the  company  not  to  stop  with  a  warning,  but  to  compel 
such  child  to  occupy  the  proper  place  in  the  car."  One 
of  the  children  in  tliat  case  was  a  boy  twelve  and  a  half 
years  of  age.  The  two  instructions  above  noted  are  clearly 
erroneous,  in  announcing  the  doctrine  that  the  elevator 
conductor  owed  plaintiff,  a  boy  twelve  years  of  age,  no 
duty.  We  think  the  very  opposite  of  that  is  true.  This 
elevator  conductor  knew  that  it  was  dangerous  to  stand 
near  the  door  of  the  elevator  when  it  was  in  motion.  He 
knew  that  it  was  his  duty  to  warn  passengers,  whether 
children  or  adults,  to  stand  back  from  the  door.  He  failed 
to  give  such  warning  to  plaintiff,  who,  at  tlie  time,  was 
the  only  passenger  in  the  car.  He  seeks  to  justify  his 
conduct  by  saying  that  he  was  giving  his  attention  to 
the  running  of  his  car.  But  it  is  a  matter  of  common 
knowledge  that  such  a  car  is  managed  by  the  manipula- 
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tion  of  a  lever,  which  is  done  with  one  hand,  and  that  the 
conductor  has  the  free  play  of  his  eyes  and  of  his  other 
hand,  by  the  diligent  use  of  which  he  can  guard  against 
just  such  accidents  as  happened  in  this  case.  We  think 
the  case  was  properly  submitted  to  the  jury,  and  that  it 
was  warranted  in  iSnding  the  defendant  guilty  of  negli- 
gence in  not  properly  warning  and  safeguarding  this  boy 
while  a  passenger  in  its  elevator,  regardless  of  the  ques- 
tion as  to  whether  or  not  there  was  negligence  in  its  con- 
struction. 

The  judgment  of  the  district  court  is 

Affiembd. 


Frank  Swoboda,  appellee,  v.  Union  Pacific  Railroad 

Company,  appellant. 

Filed  Junk  10,  1910.    No.  16,080. 

* 

1.  Constitutional  Law:    Employeb's  Liability  Acts.     The  Employer's 

Liability  Act  of  1907  (Comp.  St.,  ch.  21,  sec.  3),  providiag  that 
every  railway  company  operating  a  railway  engine,  car  or  train 
in  the  state  of  Nebraska  shall  be  liable  to  any  of  its  employees, 
who  at  the  time  of  injury  are  engaged  in  construction  or  repair 
work,  or  in  the  use  and  operation  of  any  engine,  car  or  train  for 
said  company,  for  all  damages  which  may  result  from  the  negli- 
gence of  any  of  its  officers,  agents,  or  employees,  is  a  valid  la^w 
under  the  constitution  of  Nebraska,  and  is  not  repugnant  to  the 
fourteenth  amendment  of  the  federal  constitution. 

2.  Iffaster  and  Servant:    Injuby:    Evidenge.     Evidence  examined  and 

set  out  in  the  opinion  held  sufficient  to  show  that  plaintiff  at 
the  time  of  his  injury  was  engaged  in  construction  or  repair 
work  within  the  meaning  of  such  act. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

N,  H.  Loo  mis  ^,  Edson  Richy  James  E.  Rait  and  E.  H, 
Crocker,  for  appellant. 

iSmyth,  Smith  &  Schall,  contra. 
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Fawcbtt,  J, 

This  case  involves  a  construction  of  section  3,  ch.  21, 
Comp.  St.  1909,  adopted  in  1907,  commonly  called  the 
"Employer's  Liability  Act."     One  of  the  departments  of 
defendant's  shops  in  the  city  of  Omaha  is  known  as  the 
blacksmith  shop.     Plaintiff  was  employed  therein  as  a 
helper.    He  and  another  helper,  Carl  Gall,  were  operating 
a  steam  hammer  weighing  about  500  pounds,  in  flattening 
iron  washers,    (lall  was  operating  the  hammer  by  means 
of  levers.    Plaintiff  stood  in  front  of  the  hammer,  placing 
and  removing  the  washers  on  a  steel  die  of  the  hanmier. 
One  blow  was  required  to  flatten  each  washer.     As  the 
hammer  lifted,  plaintiff  would  remove  the  flattened  washer 
with  His  hand,  and  replace  another  for  the  next  stroke 
of  the  hammer.    The  negligence  alleged  is  that  Gall,  who 
was  controlling  the  hammer,  carelessly  and  negligently 
caused  it  to  descend  while  plaintiff's  right  hand  was  there- 
under, and  while  plaintiff,  in  the  exercise  of  due  care  and 
in  the  performance  of  his  duties,  was  endeavoring  to  re- 
move from  the  plate  a  washer  theretofore  placed  by  him 
thereon.    The  evidence  shows  that  the  washers  then  being 
made  were  for  general  use  by  defendant  in  the  repair  of 
its  engines  and  cars;  that  when  cars  or  engines  are  being 
repaired  and  a  bolt  goes  through  a  piece  of  wood,  one  of 
these  washers  is  always  placed  at  the  head  of  the  bolt; 
that  the  shop  in  which  plaintiff  was  working  employs 
about  135  men;  that  there  are  29  blacksmiths  who  work 
the  forges,  4  driving  hammers,  5  bolt  machines,  2  shears, 
about  22  furnaces  in  operation,  9  power  liammers,  and  2 
similar  to  the  one  in  question.    The  foremen  of  the  shop, 
when  asked  wliat  they  did  in  the  way  of  repairing  iron 
work  on  cars,  answered:     "Every  article  which  is  made 
of  metal;  we  repair  every  article  of  iron  or  steel;  do  the 
necessary  repairing  or  make  new  where  it  is  ordered"; 
that  when  engines  are  to  be  repaired  they  are  taken  to 
the  machine  shop  and  stripped  down  to  the  base,  and 
whatever  is  necessary  to  be  repaired  on  the  engines  is 
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sent  to  the  blackismith  shop,  "and  we  repair  those  things 
and  take  them  back  to  the  machine  shop  and  put  them 
back  on  the  engine";  that  any  part  of  the  iron  work  or 
metal  parts  of  an  engine  that  get  out  of  repair  are  sent 
to  that  shop  to  be  repaired;  that  they  also  do  the  repairing 
of  iron  work  on  freight  cars,  box  cars,  passenger  cars  and 
engines^  and  also  construct  new  parts  of  cars  and  en- 
gines. 

The  defenses  relied  upon  are  that  the  work  upon  which 
plaintiff  was  engaged  at  the  time  of  his  injury  was  not 
"construction'^  or  "repair  work,"  as  such  words  are  used 
under  the  employer's  liability  act;  that  plaintifif's  injuries 
were  received  by  and  througli  tlie  carelessness  of  his  fellow 
servant  contributing  thereto;  that  the  employer's -liabil- 
ity act,  under  which  plaintiff  is  seeking  to  recover,  is 
violative  of  section  1  of  article  1^  of  amendments  to  the 
constitution  of  the  United  States;  and  that  "said  act  by 
its  provisions  makes  railroad  companies  liable  for  injuriesr 
to  employees  resulting  from  the  negligence  of  fellow  serv- 
ants and  co-employees  when  such  injured  employees  are 
injured  in  construction  and  repair  work  not  involving  the 
dangers  and  hazards  peculiar  to  the  business  of  construct- 
ing, maintaining,  and  operating  railroads,  when  no  such 
liability  is  attached  by  the  state  of  Nebraska  to  other 
employers  for  similar  hazards,  thereby  depriving  railroad 
companies  of  the  equal  protection  of  the  laws  accorded  to 
all  other  litigants,  persons,  or  corporations  within  the 
state  of  Nebraska,  and  violating  that  part  of  section  1  of 
tlie  fourteenth  article  of  amendments  to  tlie  constitution, 
which  provides  ^no  state  shall  make  or  enforce  any  law, 
♦  *  ♦  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.'  "  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals. 

Section  3,  ch.  21,  Comp.  St.  1909,  provides:  "That 
every  railway  company  operating  a  railway  engine,  car 
or  train  in  the  state  of  Nebraska  sliall  be  liable  to  any  of 
its  employees,  who  at  the  time  of  injury  are  engaged  in 
construction  or  repair  work,  or  in  the  use  and  operation 
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of  any  engine,  car  or  train  for  said  company,  ♦  ♦  ♦  for 
all  damages  which  may  result  from  negligence  of  any  of 
its  officers,  agents,  or  employees,  or  by  reason  of  any  de- 
fects or  insufficiency  due  to  its  negligence  in  its  cars,  en- 
gines, appliances,  machinery,  track,  roadbed,  ways  or 
works."  Counsel  for  defendant  in  their  brief  clearly  state 
their  position  as  follows:  "The  defendant  contends  th^t 
this  statute  affects  only  such  employees  as  are  injured 
through  a  risk  or  hazard  incident  and  peculiar  to  the  ' 
business  of  constructing,  repairing  and  operating  rail- 
roads, and  that,  while  the  statute  on  its  face  is  broad 
enough  to  cover  other  employees,  if  extended  beyond  rail- 
road hazards,  it  is  violative  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  for  the  reason 
that  the  state  of  Nebraska  cannot  impose  burdens  or  re- 
strictions upon  railroad  companies  with  reference  to  per- 
sonal injuries  unless  all  employers  are  equally  affected 
by  the  statute  in  cases  where  the  injuries  arise  in  the 
same  manner." 

Authorities  are  not  wanting  to  sustain  defendant's  con- 
tention. They  are  cited  and  ably  presented  in  defendant's 
brief.  But  the  clear  weight  of  authority  and  the  better 
reasoning  is  the  other  way.  It  would  be  interesting  to 
review  the  authorities,  but  that  has  been  so  ably  done  by 
the  supreme  court  of  the  United  States,  and  other  courts, 
in  the  cases  cited  below,  that  we  shall  not  enter  into  a 
'  general  review^  of  the  cases. 

In  Missouri  P.  R.  Co.  v.  Mackey,  32  L.  ed.  107  (127  U.  S. 
205)  the  syllabus  reads:  (1)  "The  law  of  Kansas  making 
a  railroad  company  liable  to  an  employee  for  the  negli- 
gence or  mismanagement  of  other  employees,  or  agents 
of  the  same  company  is  not  in  conflict  with  the  fourteentli 
amendment  to  the  constitution  of  the  United  States,  in 
that  it  deprives  the  company  of  its  property  without  due 
process  of  law,  and  denies  to  it  the  equal  protection  of  the 
laws/' 
\  (2)  "Legislation  which  is  special  in  its  character  is  not 

\  obnoxious  to  the  last  clause  of  the  fourteenth  amendment. 
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if  all  persons  subject  to  it  are  treated  alike,  under  similar 
circumstances  and  conditions,  in  respect  both  of  the  priv- 
ileges conferred  and  the  liabilities  imposed." 

Instruction  number  8  given  by  the  court  below,  and 
complained  of  by  defendant  here,  was  evidently  taken 
from  the  opinion  in  this  case.  The  instruction  in  almost 
identical  language  is  quoted  by  Mr.  Justice  Field,  and 
approved. 

In  TulUs  V.  Lake  Erie  d  W.  R,  Co.,  175  U.  8.  348,  the 
court  say :  "Considering  this  statute  as  applying  to  rail- 
road corporations  only,  We  think  it  cannot  be  regarded 
as  in  conflict  with  the  fourteenth  amendment."  The  opin- 
ion by  Mr.  Chief  Justice  Puller  then  reviews  a  number  of 
the  cases  on  the  subject,  among  them  Peirce  v.  Van  Dusen. 
78  Fed.  693,  which,  considering  the  prominence  of  the 
judges  who  decided  it,  we  will  briefly  refer  to.  The  opin- 
ion was  by  Harlan,  Circuit  Justice,  and  associated  with 
him  were  Circuit  Judges  Taft  (now  President)  and  Lur- 
ton  (now  associate  justice  of  the  supreme  court).  The 
third  paragraph  of  the  syllabus  reads:  "The  third  sec- 
tion of  said  statute,  altering  the  rule  as  to  the  liability  of 
an  employer  for  the  negligence  of  fellow  servants,  as  it 
applies  to  all  railroad  corporations  operating  railroads 
in  the  state,  and  to  all  of  a  given  class  of  railroad  em- 
ployees, is  not  repugnant  to  the  provision  of  the  constitu- 
tion of  Ohio  that  all  laws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state."  To  show  that 
the  same  argument  was  made  before  these  eminent  judges 
as  is  being  made  here,  we  quote  from  the  opinion  (p. 
701) :  "But  it  is  contended  that  the  Ohio  statute  is  re- 
pugnant to  the  provision  of  the  constitution  of  Ohio  de- 
claring that  'all  laws  of  a  general  nature  shall  have  uni- 
form operation  throughout  the  state.'  Article  2,  sec.  26. 
The  argument  made  in  support  of  this  view  by  the  learned 
counsel  for  the  receiver  may  be  thus  summarized:  That 
the  act  imposes  a  liability  for  damages  for  the  negligence 
of  fellow  servants  only  as  against  a  railroad  company 
operating  a  railroad  within  Ohio;  that  it  confers  a  right 
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of  action  only  upon  employees  of  such  railroad  companies; 
that  no  other  employer  is  subject  to  the  liability,  and  no 
other  employee  is  given  the  right;  that  the  act  selects  from 
the  general  class  of  employers  railroad  companies  operat- 
ing  railroads,  and  imposes  upon  them  a  special  burden; 
that  the  act  is  special  class  legislation,  not  uniform 
throughout  the  state,  and  applies  to  no  person  or  com- 
pany engaged  in  any  other  occupation  employing  servants, 
although  the  occupation  be  equally  hazardous.  Conse- 
quently, the  act  is  special  in  its  operation  and  effect,  is 
confined  to  particular  corporations  engaged  in  a  specific 
business,  does  not  cover  the  whole  subject  of  the  relations 
of  master  and  servant,  and  is  not,  therefore,  of  a  general 
nature,  and  of  uniform  operation  throughout  the  state, 
within  the  meaning  of  the  constitution  of  Ohio."  The 
opinion  then  reviews  the  cases  cited  by  counsel  in  support 
of  their  contention,  and  on  p.  704,  concludes :  "We  do  not 
deem  it  necessary  to  pursue  this  subject  further.  We 
think  it  clear  that  the  Ohio  statute  is  not  obnoxious  to 
the  constitutional  provision  requiring  all  laws  of  a  gen- 
eral nature  to  have  a  uniform  operation  throughout  the 
state.  As  it  applies  to  all  railroad  corporations  operat- 
ing railroads  within  the  state,  it  is,  within  the  meaning  of 
the  state  constitution,  general  in  its  nature;  and,  as  it 
applies  to  all  of  a  given  class  of  railroad  employees,  it 
operates  uniformly  throughout  the  state.'' 

In  Nicholson  v.  Transylvania  R.  Co,,  138  N.  Car.  516, 
the  court,  in  considering  a  statute  giving  any  employee 
of  a  railroad  "operating"  in  that  state  a  cause  of  action 
for  injuries  suffered  because  of  the  negligence  of  a  fellow 
servant,  on  page  519,  say:  "But  the  act  applies  only  to 
employees  of  a  ^railroad  operating,'  not  that  such  em- 
ployees must  be  operating  the  trains,  but  they  must  be 
employees  in  some  department  of  its  work,  of  a  railroad 
which  is  being  operated.  Such  business  is  a  distinct, 
well-known  business,  with  many  risks  peculiar  to  itself, 
and  all  the  employees  in  such  business,  whether  running 
trains,  building  or  repairing  bridges,  laying  tracks,  work- 
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ing  in  the  shops  or  doing  any  work  in  the  service  of  an 
^operating  railroad,'  are  classified  and  exempted  from  the 
rnle  which  requires  employees  to  assume  the  risk  of  all 
injuries  which  may  be  caused  by  the  negligence  of  a  fel- 
low servant.'' 

In  Georgia  Railroad  d  Bcmking  Co.  v.  Ivey,  73  Ga.  499, 
in  considerihg  a  similar  statute,  the  court  say:  "This 
is  no  special  law.  It  is  a  law  applicable  to  all  railroad 
companies  and  their  employees,  whether  employed  in 
running  trains  or  not.  It  would  be  more  special  and  less 
general  if  applicable  only  to  those  engaged  in.  running  the 
trains.  It  is  a  general  law  embracing  in  its  terms  all 
railroads  and  their  employees." 

Without  pursuing  the  subject  further,  it  is  sufficient  to 
say  that  statutes  similar  to  ours  are  sustained  and  held 
not  in  conflict  with  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  or  with  state  convStitutions 
against  special  or  class  legislation,  in  the  following  cases: 
Ditberner  v.  Chicago,  M.  &  8t  P.  R.  Co.,  47  Wis.  138; 
Kane  v.  Erie  R.  Co,,^  133  Fed.  681 ;  Erie  R.  Co.  v.  Kane, 
155  Fed.  118 ;  St.  Louis  d  8.  F.  R.  Co.  v.  Mathews,  165  U. 
S.  1;  Campbell  v.  Cook,  86  Tex.  630;  Hancock  v.  Norfolk 
&  W.  R.  Co.,  124  N.  Car.  222,  and  a  very  extended  discus- 
sion of  the  subject  in  Callahan  v.  8t.  Louis,  M.  B.  T.  R. 
Co.,  170  Mo.  473,  60  L.  R.  A.  249.  We  have  also  announced 
the  same  doctrine  in  Insurance  Co.  v.  Bachler,  44  Neb. 
549,  565,  where  we  had  under  consideration  tjie  provis- 
ions of  tlie  valued  policy  law,  which  allows  the  taxing  of 
an  attorney's  fee  in  cases  where  a  recovery  is  had  by  the 
assured.  We  there  siiid :  "It  is  said  that  this  act  is  class 
legislation  because  it  applies  only  to  insurance  companies; 
but  where  a  law  is  general  and  uniform  throughout  the 
state,  and  operates  alike  upon  all  persons  and  localities 
of  a  class,  it  is  not  objectionable  as  wanting  uniformity  of 
operation." 

The  defendant's  contention  that  plaintiflf  is  not  within 
the  class  protected  by  the  statute  because  he  was  not  in- 
jured through  a  risk  or  hazard  incident  and  peculiar  to 
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the  business  of  constructing,  repairing  and  operating 
railroads  is  not  sustained  by  the  wording  of  the  statute. 
The  statute  reads :  "That  every  railway  company  operat- 
ing a  railway  engine,  car  or, train  in  tlie  state  of  Nebraska 
shall  be  liable  to  any  of  its  employees,  who  at  the  time  of 
injury  are  engaged  in  construction  or  repair  work."  That 
constitutes  one  class  of  employees  who  are  entitled  to  the 
benefit  of  the  statute.  Then,  .separated  from  the  former 
by  the  disjunctive  "or,"  we  have  the  other  class,  viz.,  "or 
in  the  use  and  operation  of  any  engine,  car  or  train  for 
said  company."  It  is  clear  from  this  wording  of  the 
statute  that  the  legislature  intended  that  the  fellow  serv- 
ant rule  (not  law)  should  not  apply  to  any  of  the  em- 
ployees of  any  railroad  in  the  state  who  were  either 
engaged  in  the  operation  of  engines,  cars  or  trains,  or 
were  engaged  in  construction  or  repair  work.  Substan- 
tially the  same  reason  sustains  the  entire  classification; 
that  is  to  say,  there  are  dangers  inherent  in  and  peculiar 
to  all  the  vocations  described  in  the  statute,  which  are 
rarely,  if  ever,  encountered  by  employees  working  for  a 
master  nqt  engaged  in  the  operation  of  a  raihvay.  The 
legislature  well  knew  that  substantially  all  railway  con- 
struction or  repair  work  is  dangerous,  performed  either 
in  the  immediate  vicinity  of  tracks  upon  which  trains  are 
passing  or  by  the  use  of  dangerous  machinery,  as  in  the 
case  at  bar.  Classifications  should  receive  a  practical 
construction,  and  we  are  of  opinion  that  a  reasonable  ap- 
plication of  the  law  to  the  facts  in  the  case  before  us  not 
only  brings  the  plaintiff  within  its  purview,  but  forbids  a 
holding  that  the  law  itself  is  obnoxious  to  the  constitu- 
tion of  the  United  States  or  to  the  constitution  of  the 
state  of  Nebraska. 

We  must  not  be  understood  as  deciding  that  all  work 
of  construction  or  repair  of  any  article  or  structure  per- 
formed in  the  service  of  a  railroad  company  comes  within 
the  purview  of  the  statute.  The  work  of  a  railroad  com- 
pany is  divided  into  many  departincMits.  The  duties  and 
hazards  of  employees  in  one  department  may  bo  as  dis- 
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similar  from  those  in  other  departments  as  are  those  of  a 
clerk  or  bookkeeper  in  the  uptown  headquarters  from 
those  of  an  engineer  or  hrakeman  on  a  train;  and  ques- 
tions may  hereafter  arise  as  to  the  scope  of  the  act  under 
consideration,  wliich  we  do  not  qow  decide.  But,  where 
the  work  of  construction  or  repair  is  as  closely  connected 
with  the  actual  operation  and  use  of  the  railroad  aB  the 
work  of  the  present  plaintiff,  it  seems  clear  that  it  is 
within  the  class  of  hazards  covered  by  the  act. 

Approving  and  following  the  authorities  ahove  cited, 
we  liold  that  the  act  under  consideration  is  valid,  and  that 
plaintiff,  at  the  time  of  his  injury,  was  engaged  in  con- 
struction or  repair  work  within  the  meaning  of  the  act. 
This  being  true,  the  court  did  not  err  in  giving  the  eighth 
instruction  complained  of,  nor  in  refusing  to  give  the 
fourth  instruction  requested  by  the  defendant. 

The  judgment  of  the  district  court  is  therefore 

AFB'IBMED. 


NoBA  E.  Pierce,  Adminlstratrjx,  aitbixee,'  v.  Chicago, 
Burlington  &  Quinoy  Railroad  Company  bt  al,, 
appellants. 

Fjied  Juke  10,  1910.    No.  16,623. 

Bill  of  ExceptionB:   Scbuibsion.    A  proposed  bill  of  exceptiona  Ib  not 

submitted  to  the  adverse  party  or  his  attornej'  ot  record,  within 
the  meaning  ot  tbe  statute,  b;  leaving  it  at  the  residence  ot  the 
attorney  In  bis  absence. 

Appeal  from  the  district  coui-t  for  Valley  county: 
James  R,  Hanna,  Judge.  Motion  to  quash  bill  of  excep- 
tions.   Sustained. 

James  E.  Eelby  and  Ealleck  F.  Rose,  for  appellants. 

John  J.  Sullivan,  H.  E.  Ol''"^"!!  and  A.  Norrmin,  contra. 
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Pawcbtt,  J. 

PlaintiflP  moves  to  quash  defendant's  bill  of  exceptions, 
for  the  reason  that  the  same  was  not  served  Avithin  80 
days  from  the  adjournment  sine  die  of  the  term  of  court 
at  which  judgment  was  rendered.  The  service  of  tlie  bill 
was  by  hanging  it  to  the  door  knob  of  the  residence  of  Mr.* 
Olason,  one  of  the  attorneys  for  plaintiff,  at  14  minutes 
before  midnight  on  the  eightieth  day.  The  bill  was  found 
there  by  the  attorney  on  the  next  morning.  It  was  sea- 
sonably returned  to  counsel  for  defendant  with  proi)er 
objections.  The  district  court  allowed  the  bill,  and  ])hiin- 
tifif  now  moves  that  the  same  be  quashed.  Section  311  of 
the  code  provides :  "When  the  decision  is  not  entered  on 
the  record  or  the  grounds  of  objection  do  not  sufficiently 
appear  in  the  entry,  the  party  excepting  must  reduce  his 
exceptions  to  writing  within  fifteen  (15)  days,  or  in  such 
time  as  the  court  may  direct,  not  exceeding  forty  (40) 
days  from  the  adjournment  sine  die  of  the  term  of  court 
at  which  judgment  is  rendered  or  at  which  the  motion 
for  a  new  trial  is  ruled  on,  and  submit  the  same  to  the 
adverse  party  or  his  attorney  of  record  for  examination 
and  amendment  if  desired.  *  *  *  In  cases  Avh(»re  a 
party  seeking  to  obtain  the  allowance  of  a  bill  of  excep- 
tions has  used  due  diligence  in  that  behalf,  but  has  failed 
to  secure  the  settlement  and  allowance  of  the  same  as 
herein  required,  it  shall  be  competent  for  the  judge  who 
tried  the  cause, 'upon  due  showing  of. diligence  and  yot 
otherwise,  to  extend  the  time  herein  allowed,  but  not  be- 
yond the  forty  days  additional  to  that  herein  provided.'' 
That  the  time  for  serving  a  bill  of  exceptions  cannot  be 
extended  beyond  eighty  days  is  firmly  settled  in  this  state. 
Horbach  v.  City  of  Omaha,  49  Neb.  851;  Mathews  v,  Mul- 
ford,  53  Neb.  252;  mock  v,  Lnchhen,  72  Neb.  254;  Bress- 
ler  V.  Wayne  County,  82  Neb.  758. 

Certain  statements  made  by  ]\Ir.  Norman,  one  of  the 
plaintiffs  attorneys,  at  alnrnt  the  liour  of  midnight,  and 
after  the  bill  of  exceptions  had  bc<Mi  fastened  to  Mr.  Ole- 
17 


210  NEBRASKA  REPORTS.  [Vol.  87 


Pierce  v.  Chicago.  B.  &  Q.  B.  Co. 


son's  door  knob,  are  relied  upon  as  constituting  a  waiver 
of  the  manner  of  service.  Upon  this  iwint  Mr.  Norman 
and  his  wife  and  son  testified  that  thi^  conversation  was 
15  minutes  after  midnight.  Defendant's  attorneys  testi- 
fied that  it  was  one  and  one-half  minutes  before  midnight. 
Mr.  Norman  states  that  when  the  attorneys  for  defendant 
called  at  his  house  Mr.  Marley,  one  of  defendant's  attor- 
neys, said :  "That  he  had  been  trying  to  locate  me  for  the 
purpose  of  serving  a  bill  of  exceptions,  but  that  as  he 
could  not  find  me  he  had  left  the  bill  of  exceptions  at  the 
residence  of  Mr.  Oleson.  I  then  said:  ^That  is  all  right, 
service  upon  Mr.  Oleson  is  just  aa  goo4  as  service  upon 
me.'  Mr.  Marley  then  said!  ^But  Mr.  Oleson  was  not  at 
home.'  To  which  I  replied :  *0h,  Mr.  Oleson  was  not  at 
home.'  I  then  closed  the  door  and  the  conversation 
ended."  Mr.  Marley  states  that  he  told  Mr.  Norman  "that 
I  had  been  seeking  him  to  make  service  of  the  bill  of  ex- 
ceptions in  said  case,  and  that  I  had  left  the  bill  of  excep- 
tions in  said  case  at  the  residence  of  plaintiffs  attorney, 
H.  E.  Oleson.  Upon  being  informed  that  the  bill  of  ex- 
ceptions had  so  been  left  at  the  residence  of  said  Oleson, 
said  Norman  said  to  me,  in  the  presence  of  said  witnesses, 
*That  is  all  riglit.'  Understanding  from  the  statement  so 
made  that  said  Norman  expressly  assented  to  the  manner 
in  which  said  service  was  made,  I  departed,  leaving  the 
bill  of  exceptions,  as  before  stated,  at  the  residence  of  said 
Oleson  for  the  examination  of  plaintiff  aijd  her  attorneys." 
Mr.  Marley's  departure,  leaving  the  bill  of  exceptions 
suspended  to  Mr.  Oleson's  door  knob,  was  not  in  reliance 
upon  Mr.  Norman's  statement,  for,  as  stated  in  his  own 
affidavit,  it  was  then  not  more  than  two  minutes  before 
midnight,  and,  if  Mr.  Norman  had  not  made  the  statement 
attributed  to  him,  counsel  for  defendant  could  not  within 
so  short  a  time  have  made  any  other  disposition  of  the  bill. 
Moreover,  Mr.  Norman's  affidavit  that,  when  he  said  "All 
right,"  he  had  not  been  told  that  Mr.  Oleson  was  not  at 
home,  is  not  contradicted.  We  do  not  think  the  manner 
of  service  was  waived. 
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It  is  also  urged  that  it  is  shown  that,  on  the  morning 
of  the  next  day  after  they  attached  the  bill  of  exceptions 
to  the  door  knob  of  Mr.  Oleson's  residence,  the  bill  was 
seen  in  the  hands  of  counsel  for  plaintiff,  and  that  it  thus 
clearly  api)ears  that  the  bill  actually  came  into  the  hands 
of  counsel  for  plaintiflf.  This  is  true;  but,  as  further 
shown,  it  did  not  come  into  their  hands  until  the  morning 
of  the  eighty-first  day,  when  Mr.  Oleson  opened  his  door 
on  that  morning.  This  could  not  have  any  greater  effect 
than  if  counsel  for  defendant  had  been  standing  upon  Mr. 
Oleson's  porch  when  he  opened  the  door  that  morning  and 
had  then  served  it  upon  him.  It  would  have  been  in  that 
case,  as  in  this,  one  day  too  late.  The  case  therefore  re- 
solves itself  down  to  the  simple  proposition :  Was  the  at- 
taching of  the  bill  of  exceptions  to  Mr.  Oleson's  door  knob 
at  14  minutes  before  midnight  on  the  last  day  a  compliance 
with  section  311  of  the  code?  In  Lancaster  County  Ba/tik 
V.  Oillilan^  49  Neb.  165,  the  bill  was  attempted  to  be 
served  by  leaving  it  at  the  office  of  opposing  counsel  in 
his  absence.  We  held  such  service  insufficient.  In  the 
opinion,  by  Mr.  Commissioner  Ibvine,  it  is  said:  "Sec- 
tion 311  of  the  code  provides,  among  other  things,  that 
the  party  excepting  shall  reduce  his  exceptions  to  writ- 
ing *and  submit  the  same  to  the  adverse  party  or  his 
attorney  of  record  for  examination  and  amendment  if 
desired.'  The  question  is  therefore  presented  whether 
leaving  the  proposed  bill  at  the  office  of  the  attorney  of 
record  is  a  ^submission'  thereof  to  such  attorney  within 
the  meaning  of  the  statute.  The  question  is  a  new  one 
in  this  court,  and  our  attention  has  not  been  directed  to 
any  adjudications  elsewhere  under  similar  statutes.  It 
has  been  several  times  said  that  the  object  of  the  statute 
in  requiring  a  submission  to  the  adverse  party  or  his 
attorney  is  to  obtain  an  accurate  bill.  (Citing  cases.) 
In  Fitzgerald  v,  Brandt ^  36  Neb.  683,  there  were  several 
appellees,  whose  interests  were  diverse.  The  proposed 
bill  of  exceptions  was  left  at  the  office  of  the  attorneys 
for  one  appellee,  and  the  others  were  notified  that  the 
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bill  had  been  left  there  for  their  examination  and  would 
so  remain  for  the  time  allowed  by  law.  It  was  held  that 
this  was  not  a  submission  within  the  statute.  A  sum- 
mons may  be  served  by  leaving  a  copy  thereof  at  the 
usual  place  of  residence  of  the  defendant,  and  tliere  are 
other  cases  where  service  may  be  made  otherwise  than  by 
delivery  personally  to  the  party  to  be  served;  but  such 
substituted  service  is  valid  only  because  made  so  by 
statute,  and  there  can  be  no  doubt  that,  in  the  absence  of 
a  statute  to  the  contrary,  service  upon  a  person  means 
personal  service,  and  nothing  else.  This  statute  provides 
that  the  proposed  bill  may  be  sublnitted  to  the  adverse 
party  or  his  attorney  of  record,  but  provides  for  no  other 
manner  of  service.  As  has  been  said,  the  object  of  the 
requirement  is  to  obtain  an  accurate  bill,  by  giving  to 
tlie  ad,verse  party  an  opportunity  to  examine  the  proposed 
bill  and  suggest  amendments.  The  statute  permits  only 
ten  days  for  this  purpose.  Practicing  attorneys  cannot 
always  be  in  their  offices,  and  to  hold  that  a  proposed  bill 
is  properly  submitted  by  leaving  it  at  the  office  of  the 
attorney  during  his  absence  might  frequently  operate  to 
deprive  him  of  the  opportunity  of  examination  and  sug- 
gesting amendments.  There  is  no  provision  by  which  this 
period  of  ten  days  may  be  extended.  On  the  other  hand, 
the  statute  allows  the  party  proposing  the  bill  15  days 
from  the  rising  of  court  in  which  to  submit  the  bill.  Code, 
sec.  311;  First  ISiat  Bank  v,  Bartlett,  8  Neb.  319.  This 
time  may  be  extended  by  the  court  to  40  days  from  the 
adjournment  of  the  term,  and,  upon  showing  of  diligence, 
the  judge  may  extend  the  time  for  another  period  of  40 
days.  It  would  seem,  therefore,  as  if  it  were  the  inten- 
tion of  the  legislature  to  allow  to  the  appellant  or  plain- 
tiff in  error  ample  time  to  properly  submit  the  bill,  and 
to  require  prompt  action  by  the  adverse  party  upon  its 
submission.  An 'inability  to  submit  the  bill  to  the  ad- 
verse party  or  his  attorney,  on  account  of  absence  of  the 
latter,  the  party  proposing  the  bill  having  been  diligent, 
would  undoubtedly  be  good  (*ause  for  extending  the  time. 
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and  the  rights  of  both  parties  would  thereby  be  saved; 
whereas  giving  tlie  statute  such  a  construction  as  would 
be  recjuired  to  sustain  this  bill  would  in  many  cases  de- 
prive a  party,  successful  in  the  district  court,  of  his  right 
to  suggest  amendments.  Opposing  the  construction  we 
have  indicated  is  the  fact  that  contingencies  may  arise 
where  it  becomes  impossible  to  submit  the  bill  within  the 
longest  period  allowed  by  statute  if  personal  service  is 
required.  The  adverse  party  may  be  a  nonresident.  His 
attorney  of  record  may  be  absent  for  a  very  extended 
period.  Such  contingencies  are,  however,  so  remote  that 
the  legislature  has  evidently  failed  to  provide  therefor, 
and  they  are  so  remote  that  the  court,  in  order  to  meet 
them,  should  not  adopt  a  construction  of  the  statute 
which  would  be  disastrous  to  the  rights  of  the  parties 
under  situations  freciuently  arising.  The  motion  to  quash 
the  bill  is  sustained."  Under  the  above  authorities,  it  is 
clear  that  there  was  no  service  of  the  bill  of  exceptions 
in  this  case  within  the  time  and  in  the  manner  required 
by  law. 

The  motion  to  quash  the  bill  of  exceptions,  is,  therefore, 

Sustained. 


Isaac  A.  Wood,  Administrator,  appellee,  v.  City  op 

Omaha,  appellant. 

Filed  June  10,  1910.     No.  15,968. 

1.  Municipal  Corporations:  Defective  Sidewalks:  Injury:  Notice. 
In  an  action  against  a  city  for  damages  caused  by  a  defect  in  a 
sidewalk,  in  which  the  evidence  received  without  objection  tends 
to  prove  that  the  walk  upon  which  the  accident  occurred  on  a 
given  street  along  an  entire  block  is  decayed  and  in  a  condition 
dangerous  to  persons  passing  over  it,  and  that  the  city  authorities 
had  notice  of  the  general  condition  of  the  walk,  it  is  not  necessary 
to  prove  notice  to  the  city  of  the  condition  of  the  walk  at  the 
,  particular  point  where  the  accident  occurred. 
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2. :  :  Notick:  Instbuotiows.  Under  the  statute  gov- 
erning cHies  of  the  metropolitan  class,  prior  to  the  recent  statute 
requiring  written  notice,  such  city -was  not  chargeable  with  neg- 
ligence In  not  repairing  defective  walks  without  notice  for  a 
sufficient  time  to  make  repairs,  unless  the  defect  had  existed 
so  long  as  to  imply  notice.  But  it  is  not  prejudicial  error  to  in- 
struct the  jury  that  to  hold  the  city  liable  it  must  be  found  that 
it  had  notice  "at  the  time  of  the  injury''  if  in  a  preceding  in- 
struction the  rule  is  correctly  and  completely  stated. 

3.  Appeal:    Waiver  of  Ebbob.    Errors,  if  any,  in  receiving  Incompetent 

evidence  are  presumed  to  have  been  waived  unless  objected  to 
when  the  evidence  Is  offered. 

4.  Instructions  examined,  and  found  not  prejudicially  erroneous  as 

applied  to  the  evidence  in  the  case. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

Harry  E.  Burnam,  I.  J.  Dunn  and  John  A,  Rine,  for- 
appellant. 

John  0.  Yeiser,  contra. 

Sedgwick,  J. 

la  1904  Mrsi  Mary  A.  Eddy  accidentally  fell  oji  the 
walk  on  a  ^public  street  in  the  city  of  Omaha  and  was 
severely  injured,  so  that  afterwards  as  a  result  of  this 
injuiy,  as  it  is  alleged  in  the  petition,  Mrs,  Eddy  died. 
The  plaintiff,  as  the  administrator  of  her  estate,  brought 
this  action  against  the  city  to  recover  damages.  From 
the  judgment  in  his  favor  in  the  district  court  the  city 
has  appealed. 

1.  The  first  controverted  matter  relates  to  the  charac- 
ter of  the  alleged  defect  in  the  walk.  The  plaintiff  con- 
tends that  the  entire  walk  along  the  south  side  of  Harney 
street  from  Forty-second  to  Forty-third  street  was  de- 
fective and  dangerous.  This  action,  he  says,  was  begun 
and  he  presents  the  case  upon  that  theory.  The  brief  of 
the  defendant  presents  a  case  in  which  the  contention 
relates  to  a  particular  point  in  the  walk.    Was  there  a 
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broken  or  loose  plank  where  the  nccident  occurred?  Did 
the  city  have  due  notice  of  the  defect  and  proper  oppor- 
tunity to  remedy  it?  It  is  from  thi^  point  of  view  that 
the  defendant's  case  has  been  investigated  and  'is  now 
presented.  Neither  view  seems  to  be  definitely  presented 
by  the  pleadings.  The^  allegations  of  the  petition  would 
seem  in  some  degree  at  least  to  justify  defendant's  theory 
of  the  issues  being  controverted.  After-  the  general  alle- 
gation that  the  walk  from  Forty-second  to  Forty-third 
street  was  defective  and  dangerous,  and  that  defendant 
had  knowledge  of  its  condition  for  more  than  ten  days 
before  the  injury,  it  is  alleged  that  the  deceased  stepped 
upon  a  board  which  was  "unavoidably  tilted  up  by 
her  son's  stepping  on  a  loose  board  of  such  sidewi  Ik 
which  was  broken  between  the  stringers,  ♦  ♦  ♦  and 
said  particxdar  board  would  ha^e  been  discovered  to  be 
so  broken  and  would  have  been  replaced  and  repaired  if 
the  said  generally  defective  sidewalk  had  been  repaired." 
The  defendant  now  contends  that  the  allegation  is  that 
the  broken  board  caused  the  injury,  and  that  there  is  no 
evidence  that  the  city  had  notice  of  this  defect.  Constru- 
ing the  petition,  as  the  law  requires,  more  strictly  against 
the  pleader,  there  would  be  ground  for  defendant's  con- 
tention if  Jt  had  been  timely  presented  to  the  court.  There 
was  no  motion  to  make  the  petition  more  definite  and 
certain.  The  answer,  so  far  as  it  relates  to  this  conten- 
tion, was  a  general  denial.  The  plaintiff  by  his  first  wit- 
ness introduced  evidence  tending  to  show  the  defective 
condition  of^the  entire  walk  from  Forty-second  to  Forty- 
third  street.  This  evidence  was  received  without  objec- 
tion, and  was  thoroughly  canvassed  by  defendant  upon 
cross-examination.  It  may  therefore  be  considered  that 
this  case  was  tried  in  the  district  court  upon  the  plain- 
tiff's contention  that  this  entire  block  of  the  walk  in 
question  was  in  a  dangerous  condition. 

The  witness  above  referred  to  lived  on  Harney  street 
between  Forty-second  and  Forty-third  streets  and  had 
lived  in  Omaha  for  16  yeara    At  the  time  of  the  accident 
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the  deceased  and  her  son  were  living  at  the  house  of  this 
witness.  He  testified  that  he  knew  the  condition  of  the 
walk  thoroughly  and  that  it  was  "exceedingly  poor  from 
Forty-second  to  Forty-third  street";  that  at  different 
places  the  stringers  had  rotted  away,  leaving  the  boards 
practically  without  proper  support;  that  the  boards 
themselves  were  not  sound ;  that  many  of  tliem  were 
rotted  in  places,  and  there  was  not  one  of  these  boards,  if 
supported  at  each  end,  "but  what  would  have  broken  in 
the  middle  if  you  stepped  on  it,"  and  that  this  was  the 
general  condition  of  the  entire  walk,  and  that  about  two 
weeks  before  the  accident  he  went  to  the  city  hall  and 
notified  Mr.  Cobum  at  the  city  office  of  the  condition  of 
the  walk  between  Forty-second  and  Forty-third  streets; 
that  Mr.  Ooburn  had  charge  of  the  sidewalk,  and  then 
promised  the  witness  to  see  that  it  was  put  in  shape. 
There  is  other  evidence  of  the  same,  general  nature  in  the 
record,  and,  if  believed  by  the  jury,  would  abundantly 
establish  the  negligence  of  the  city  in  allowing  the  walk 
for  an  entire  block  upon  a  prominent  street  to  become 
and  remain  in  such  a  condition.  Upon  the  trial  of  such 
an  issue  as  this,  the  contention  of  the  defendant  that  the 
city  was  not  notified  that  the  particular  plank  that  caused 
the  accident  was  loose  or  broken  would  be  without  merit. 
It  is  not  at  all  analogous  to  Nothdurft  v.  City  of  Litir 
coin,  66  Neb.  434,  and  similar  cases,  in  which  it  was 
complained  that  a  certain  plank  or  planks  had  become 
loose  or  defective. 

2.  The  next  error  asserted  and  particularly  assigned 
in  the  brief  as  the  statute  requires  is  that  the  court  erred 
in  admitting  in  evidence  certain  exhibits,  numbered  2 
and  4.  These  were  notices  by  the  board  of  public  works 
of  the  city  to  certain  property  owners,  notifying  them 
that  the  sidewalk  in  front  of  their  respective  premises  on 
the  south  side  of  Harney  street  was  defective  and  in  a 
dangerous  condition,  and  requiring  them  to  repair  the 
same  or  construct  a  new  walk  in  place  thereof.  These 
notices  were  served  in  the  preceding  year.    No.  2  specified 
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the  sidewalk  between  Forty-second  and  Forty-fourth 
streets,  and  No.  4  the  walk  "west  of  42d  street.''  The  ob- 
jection to  these  exhibits  was  that  they  failed  to  specify 
the  particular  spot  at  which  the  accident  occurred.  These 
notices  tend  to  show  that  the  city  authorities  had  knowl- 
edge of  the  condition  of  this  walk  from  Forty-second  to 
Forty-third  streets,  which  was,  as  we  have  seen,  the  prin- 
cipal matter  under  controversy,  and  we  think  that  they 
were  properly  received  in  evidence.  Other  similar  objec- 
tions are  unavailable  for  the  same  reasons. 

3.  It  is  also  contended  in  the  brief  that  "the  city  had 
no  notice  and  was  not  chargeable  with  knowledge  of  the 
alleged  decayed  condition  of  the  stringers  at  the  place 
where  the  accident  occurred."  This  objection  is  partly 
predicated  upon  the  contention  that  the  inquiry  should 
be  confineil  to  the  particular  point  wliere  the  accident  oc- 
curred. This  phase  of  the  objection  has  already  been 
sufficiently  answered.  The  remaining  argument  upon  this 
point  appears  to  relate  to  the  sufficiency  of  the  evidence 
to  establish  notice  to  the  city,  but  the  evidence  amply 
justified  the  finding  of  the  jury  in  that  regard. 

4.  The  defendant  complains  of  instruction  No.  6,  given 
by  the  court,  which  is  as  follows :  "Under  its  charter  and 
under  the  law,  it  is  the  duty  of  the  defendant  to  exercise 
ordinary  care  to  keep  its  sidewalks,  including  the  one  in 
question,  in  a  reasonably  safe  condition  for  use  in  the 
ordinary  modes  used  by  pedestrians,  and  it  is  liable  to 
the  plaintiff  for  any  damages,  if  any  were  sustained  by 
him,  by  reason  of  the  death  of  Mary  A.  Eddy  resulting 
from  the  negligence  of  the  defendant  to  perform  that 
duty,  unless  you  find  that  said  Mary  A.  Eddy  was  guilty 
of  negligence  directly  contributing  to  said  injury,  and 
provided  further  that  the  city  had  notice  of  the  unsafe 
condition  of  the  sidewalk  in  question  at  the  time  of  the 
injury." 

It  is  the  last  sentence  of  the  instruction  that  is  ob- 
jected to.  This  expression,  if  taken  alone,  would  un- 
doubtedly be  erroneous.    Notice  to  the  city  at  the  time  of 
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the  injury  would  not  be  sufficient.  There  should  be  such 
notice  as  would  have  given  the  city  opportunity  to  repair 
the  defect  before  the  injury  occurred.  However,  the  lan- 
guage complained  of  is  substantially  derived  from  the 
second  instruction  requested  by  the  defendant.  It  ap- 
pears that  the  defendant's  attorneys,  as  well  as  the  court, 
assumed  that  the  matter  of  notice  to  the  city  had  been 
so  well  explained  to  the  jury  as  to  preclude  any  danger 
of  their  being  misled  in  that  regard.  In  stating  the  ma- 
terial matters  to  be  pi:oved  by  the  plaintiff  by  a  prei)on- 
derance  of  the  evidence  in  instruction  No.  4,  given  by  the 
court,  the  jury  were  told  that  the  plaintiff  must  establish 
"that  the  defendant  had  notice  of  such  defective  condition 
of  said  sidewalk  in  time  to  have  remedied  the  defect  be- 
fore the  accident  occurred."  The  jury  must  have  under- 
stood from  the  instructions  taken  together  that  the  object 
of  the  notice  to  the  city  was  to  give  opportunity  to  repair 
the  defect,  and  it  is  wholly  improbable  that  the  jury  were 
misled  as  to  the  notice  required.  Furthermore,  the  evi- 
dence on  this  point  was  so  strong  as  to  admit  of  no  other 
finding  than  that  the  city  authorities  had  notice  of  the 
condition  of  this  walk  long  before  the  accident  occurred. 
The  defendant  therefore  could  not  be  prejudiced  by  any 
instructions  the  court  might  give  upon  this  point. 

5.  The  next  complaint  is  as  to  the  rulings  of  the  court 
admitting  evidence  of  damages.  It  is  said  in  the  brief  that 
the  court  ought  not  to  have  allowed  evidence  of  plans  which 
the  plaintiff  and  his  mother  had  made  in  regard  to  his  edu- 
cation and  in  regard  to  going  into  business  to  provide 
money  to  pay  for  his  expenses  in  school,  and  we  find  that 
the  plaintiff's  attorney  inquired  of  the  plaintiff  when  he 
was  upon  the  witness  stand  in  regard  to  these  matters. 
He  asked  the  plaintiff  these  questions :  "State  whether  or 
not  your  attending  school  for  this  period  was  the  part  of 
any  of  the  plans  of  your  mother  extending  beyond  the 
period  of  21?"-  "State  what  the  general  plans  with  re- 
spect to  your  mother  and  yourself  were  of  which  that 
you  have  detailed  was  a  part?"     Both  of  which  were 
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objected  to  by  the  defendant  and  excluded  by  the  court. 
Afterwards  he  was  asked  in  regard  to  the  expenses  of  his 
schooling  by  the  year,  and  similar  matters,  to  which  ques- 
tions and  answers  no  objection  was  interposed.  Later  on 
*  in  the  record  there  appear  some  questions  and  answers 
which  we  are  unable  to  construe.  The  record  states  that 
it  was  a  cross-examination  by  the  defendant's  attorney 
and  that  the  defendant  objected  to  the  questions.  From 
these  questions  and  answers  it  would  appear  that  the 
plaintiff's  mother  had  not  formulated  any  definite  plans, 
but  that  she. expected  later  on  to  keep  boarders,  and,  as 
stated  by  the  witness,  "it  was  simply  a  plan  to  help  earn 
the  means  of  completing  your  (my)  education."  He  also 
stated  the  amount  of  his  tuition  at  the  medical  school, 
and  the  cost  of  his  board  and  room  and  other  expenses 
yearly.  The  record  recites  that  all  of  these  questions  were 
asked  by  defendant's  attorney,  and  that  some  of  them 
were  objected  to  by  the  defendant's  attorney,  and  others 
by  the  plaintiff's  attorney,  but  the  principal  questions 
calling  for  the  evidence  that  is  especially  objected  to  in 
the  brief  were  without  objection  by  any  one.  We  do  not 
find  that  the  record  presents  this  question  as  it  is  dis- 
cussed in  the  brief. 

6.  A  witness  was  examined  with  a  view  of  locating  a 
particular  point  in  this  walk  which  was  defective.  It  is 
complained  that  no  foundation  was  laid  for  this  testi- 
mony, but  this  objection  is  unavailing  because  under  the 
issues  as  they  were  tried  it  was  competent  to  show  the 
condition  of  this  walk  at  all  points  between  Forty-second 
and  Forty-third  streets. 

7.  The  court  instructed  the  jury  fully  as  to  the  meas- 
ure of  damages,  and  in  doing  so  said:  "You  will  assess 
the  amount  of  the  recovery  at  such  sum  as  you  find  from 
the%  evidence  will  compensate  the  said  Charles  Nelson 
Eddy  for  the  pecuniary  loss  he  has  sustained  by  reason 
of  the  death  of  his  mother.  ♦  ♦  ♦  You  are  not  per- 
mitted, however,  to  allow  any  damages  on  account  of 
mental  suffering  or  bereavement,  or  as  a  solace  on  ac- 
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count  of  such  death,  as  the  law  recognizes  only  pecuniary 
loss ;  nor  are  you  permitted  to  allow  any  damages  by  way 
of  vindictive  or  punitive  damages.  You  should  consider 
the  relation  of  the  parties,  the  earning  capacity  of  the 
mother,  her  disposition  to  support  her  son,  the  probability 
or  improbability  of  her  continuing  to  do  so,  the  loss  of 
companionship  and  advice,  in  so  far  as  you  find  from  the 
evidence  such  elements  to  be  of  a  pecuniary  loss  to  said 
Charleii  Nelson  Eddy."  The  complaint  is  that  this  in- 
struction allowed  the  plaintiff  to  recover  for  the  loss  of 
the  companionship  of  his  mother,  but  the  instruction  ap- 
pears to  be  well  guarded  in  that  respect.  The  jury  are 
told  that  they  are  not  to  allow  damages  for  the  loss  of 
the  solace  of  his  mother's  companionship,  but  so  far  as 
the  companionship  and  advice  of  his  mother  are  of  a 
pecuniary  value  they  may  take  that  into  consideration; 
and  we  think  that  under  the  evidence  in  this  case  this 
cannot  be  said  to  be  prejudicially  erroneous. 

Not  finding  any  error  in  the  record  prejudicial  to  the 
rights  of  the  defendant,  the  judgment  of  the  district 
court  is 

Affibmbd. 
FiBST  National  Bank,  appellant,  v.  Geobgb  Hbdgeoogk, 

APPELLEE. 
Piled  June  10,  1910.    No.  15,976. 

1.  Trial:     Submission    of    Case:     Additional    Instructions.      It    la 

proper  for  the  district  court  to  further  instruct  the  jury  after 
the  cause  has  been  submitted,  when  upon  written  communication 
from  the  Jury  It  appears  that  further  Instruction  Is  necessary 
to  enable  the  jury  to  correctly  understand  the  issue  submitted. 

2.  Notes:     Proof:     Construction  of  Statute.     Section  1100a  of  the 

code  relates  only  to  cases  before  justices  of  the  peace,  and,  iiL  the 
county  court,  to  cases  within  the  jurisdiction  of  a  Justice. 

3.  Appeal:    Assignment  of  Errors  in  Motion  fob  New  Trial.    When 

in  a  motion  for  a  new  trial  in  the  district  court  there  is  no 
general  assignment  of  "errors  of  law  occurring  at  the  trial," 
this  court  will  consider  only  such  errors  occurring  at  the  trial 
•a  are  specifically  assigned  in  the  motion. 
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4.  fevidesice:  Pboo^  or  Sionatube.  When  the  Issue  being  tried  is  as 
to  the  genuineness  of  an  alleged  signature  of  defendant,  it  is 
proper  to  put  in  evidence  signatures  admitted  or  clearly  proved 
to  be  those  of  defendant  for  comparison  with  the  disputed  sig- 
nature. This  comparison  may  be  made  by  an  expert,  but  he  must 
show  himself  qualified  before  testifying  to  his  opinion  based 
upon  such  comparison.* 

5. :     Seoomdaby   Evideitcs.     When   a   contract   is   reduced    to 

writing,  the  writing  is  the  best  evidence  of  its  terms,  and  must 
be  produced,  or  Its  absence  satisfactorily  accounted  for,  in  all 
cases  where  proof  of  the  terms  of  the  contract  is  offered. 

6.  Appeal:    Assignment  of  Ebbobs  in  Bbibfs.     The  statute  requires 

that  the  brief  in  this  court  shall  set  out  particularly  the  errors 
asserted,  and  assignments  not  so  made  and  definitely  discussed 
in  the  brief  will  not  ordinarily  be  considered. 

7.  :     Verdict:     Conflicting  Evidence.     The  verdict  of  a  jury 

will  not  be  set  aside  for  want  of  evidence  to  support  it,  if  there 
is  a  substantial  conflict  of  evidence  upon  the  issue  presented. 

Appeal  from  the  district  court  for  Box  Butte  county: 
James  J.  Harrington,  Judge.    Affirmed. 

Eugene  BurtoUy  for  appellant 
Boyd  &  Barker^  contra. 

Sedgwick,  J. 

This  action  was  begun  in  the  county  court  of  Box 
Butte  county,  and,  after  trial  there,  was  appealed  to  the 
district  court  for  that  county.  It  is  a  suit  upon  a  prom- 
issory note  for  f212,  alleged  to  have  been  given  by  the 
defendant  to  the  Monarch  Si)ecialty  Company  of  Shen- 
andoah, Iowa.  The  agent  for  that  company,  one  J.  R. 
Curran,  made  a  contract  witli  the  defendant  for  the  sale 
of  some  stock  food,  and  he  testifies  that  tliis  note  was 
given  pursuant  to  that  contract.  Afterwards  the  said 
Curran  presented  this  note  to  the  plaintiff  as  tlie  note  of 
the  defendant,  and  sold  the  same  to  the  plaintiff:  The  de- 
fendant denied  that  he  ever  signed  or  deli  veered  llie  note, 
and  this  was  the  question  tried  to  the  jury  in  the  district 
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court.    The  verdict  was  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

1.  After  the  case  had  been  submitted,  the  jury  in  writ- 
ing inquired  of  the  court  if  they  were  to  decide  "wliether 
or  not  the  defendant  signed  plaintiff's  exhibit  A  (the 
note)  in  the  form  it  now  is,"  an^  if  they  were  to  decide 
as  to  the  defendant's  knowledge,  when  he  signed  the  note, 
that  the  note  was  what  it  purported  to  be.  The  answer 
of  the  court  was  in  writing,  and  was  to  the  effect  that,  if 
the  plaintiff  had  established  by  a  preponderance  of  the 
evidence  that  the  defendant  signed  the  note  in  suit,  they 
must  find  for  the  plaintiff;  but,  if  the  evidence  was  evenly 
balanced  on  that  point,  or  preponderated  in  favor  of  the 
defendant,  their  verdict  should  be  for  the  defendant.  The 
court  also  told  the  jury  that  the  defendant  did  not  allege 
that  there  was  any  change  made  in  the  form  or  any  alter- 
ations in  the  note,  "but  denies  that  he  signed  it  in  any 
form,  and  for  that  reason  you  are  confined  to  the  ques- 
tion, did  he  or  did  he  not  sign  exhibit  A?"  There  is  no 
doubt  of  the  right  and  duty  of  the  court  to  further  in- 
struct the  jury  after  it  has  retired,  if  it  appears  that  such 
further  instruction  is  necessary  in  order  to  enable  the 
jury  to  correctly  understand  the  issues  submitted.  There 
was  no  evidence  offered  tending  to  show  any  alteration 
of  the  note,  and  we  do  not  see  any  error  in  the  court's 
instruction  in  this  regard.  The  jury  were  properly  told 
that  the  burden  of  proof  in  this  respect  was  upon  the 
plaintiff,  notwitlistanding  that  the  defendant  had  not  filed 
in  the  county  court  the  affidavit  mentioned  in  section 
1100a  of  the  code.  That  section  relates  only  to  cases  in 
which  a  justice  of  the  peace  has  jurisdiction,  and  there- 
fore the  rule  announced  in  First  Nat.  Bank  v.  Carson,  30 
Neb.  104,  does  not  apply. 

2.  The  plaintiff  in  its  motion  for  a  new  trial  in  the  dis- 
trict court  did  not  make  the  general  assignment  of 
"errors  of  law  occurring  at  the  trial,"  biit  relied  upon 
si)ecific  assignments  of  errors.  Under  sucli  circumstances 
we  can  only  investigate  such  errors  as  were  specifically 
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assigned  in  the  motion  for  a  new  trial.  The  theory  ot 
our  law  is  that,  after  a  trial  in  the  district  court,  the 
court  should  have  an  opportunity  to  correct  any  errors 
that  may  have  occurred,  and  for  that  purpose  it  was  neces- 
sary to  call  the  attention  of  the  court  to  the  errors  relied 
upon  in  the  motion  for  a  new  trial.  If  there  is  no  general 
assignment  of  "errors  of  law  occurring  at  the  trial," 
which  is  allowed  by  statute,  the  trial  court  might  assume 
that  all  errors  relied  upon  were  specifically  assigned  in 
the  motion.  The  plaintiff  presented  several  matters  in  its 
brief  in  this  court  in  which  it  is  claimed  that  the  court 
erred  in  the  progress  of  the  trial,  but  we  are  considering 
only  those  matters  which  were  properly  called  to  the  at- 
tention of  the  trial  court  in  the  motion. 

3.  The  defendant  testified  in  his  own  behalf,  and  denied 
that  he  signed  the  note  sued  upon.     He  identified  the 
signature  to  each  of  two  separate  documents  as  his  signa- 
ture.    These  two  papers  were  then  put  in  evidence  for 
the  purpose  of  comparing  the  signatures  thereto  with  the 
signature  of  the  note.     The  witness  Pierce  was  shown 
these  pai)ers  and  the  signature  upon  the  note,  and  asked 
whether  they  were  the  same  signatures.     The  defendant 
objected  to  the  question,  and  the  court  sustained  the  ob- 
jection.   This  was  assigned  as  error  in  the  motion  for  a 
new  trial,  and  is  now  insisted  upon.     The  witness  had 
testified  that  he  had  been  engaged  in  the  banking  business 
for  several  years,  and  that  he  was  acquainted  with  the 
defendant,  had  seen  him  write  and  knew  his  signature, 
and  that  he  believed  the  signature  upon  tlie  note  in  suit 
was  the  signature  of  the  defendant.    He  testified  that  he 
was  not  an  expert  in  hand\vTiting,  and  there  was  no  at- 
tempt to  show  that  he  was  able  to  say  by  comparison 
whether  two  separate  names  were  written  by  the  same 
person.    There  is  nothing  to  show  that  the  witness  con- 
sidered himself  competent  to  do  so,  and  we  think  no  suffi- 
cient foundation  was  laid  requiring  the  admission  of  the 
evidence. 
4.  The  defendant  testified  that  the  contract  as  to  the 
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sale  of  the  stock  food,  for  which  plaintiff  claimed  the 
note  was  given,  was  in  writing;  that  a  duplicate  was 
given  to  him  and  that  he  had  misplaced  it.    The  defend- 
ant apparently  desired  to  prove  the  contents  of  this  writ- 
ing by  parol  evidence,  and  the  court,  it  seems,  considered 
it  competent  to  do  so,  "to  explain  what  occurred  there 
when  the  note  was  given."    The  plaintiff's  attorney  ob- 
jected that  it  was  incompetent  and  immaterial.    There  is 
no  doubt  that  evidence  as  to  the  transHctions  in  wliich  it 
was  claimed  tliat  the  note  was  given  was  competent,  but, 
if  the  contract  itself  was  to  be  used  for  that  purpose,  the 
general  rule  would  apply  that  the  best  evidence  of  which 
the  circumstances  admit  must  be  produced,  and  the  writ- 
ing itself  would  be  the  best  evidence  to  prove  the  contract 
for  any  purpose.     This  rule  does  not  exclude  oral  evi- 
dence of  an  independent  fact  on  the  ground  that  the  same' 
fact  is  included  in  a  contract  which  is  collateral  to  the 
issue  being  tried.     "There  is  a  clear  distinction  between 
proving  the  existence  of  a  fact  which  lias  been  put  in 
writing  and  proving  the  writing  or  contents  of  the  writ- 
ing itself.    If  the  essential  fact  to  be  proved  is  not  the  con- 
tents of  a  wi'itten  instrument,  but  an  independent  fact,  to 
which  the  writing  is  merely  cc^llateral,  or  of  wliich  it  is 
merely  an  incident,  there  is  no  reason  for  the  application 
of  the  rule."    1  Elliott,  Evidence,  sec.  216.    We  find,  how- 
ever, no  error  in  connection  with  this  matter  requiring  a 
reversal  of  the  judgment.    The  statute  requires  that  the 
brief  of  appellant  shall  "set  out  particularly  each  error 
asserted."    The  assignments  in  the  brief  of  errors  asserted 
as  to  receiving  parol  evidence  of  the  terms  of  the  contract 
are  not  in  strict  compliance  with  the  statute  in  that  re- 
spect.   "The  court  erred  in  overruling  plaintiff's  objection 
to  the  third  interrogatory  and  answer  thereto  found  on 
page  34  of  the  bill  of  exceptions"  is  not  a  satisfactory 
compliance  with  the  requirement  to  "set  out  particularly 
the  error  ass(irted."    The  interrogatories  on  page  34  are 
not  numbered.     Counting  from  tlu*  top  of  the  page,  the 
third  sentence  marked  "Q"  is:   "What  has  become  of  it?" 
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I^m  the  prior  questions  and  answers  it  appears  tliat  this 
question  relates  to  the  written  contract,  but  tlie  question 
does  not  call  for  the  terms  of  the  contract,  and  the  an- 
swer, ^  far  as  the  witness  was  allowed  to  go,  does  not 
relate  to  the  contents  of  the  written  instrument.  There 
could  be  no  prejudice  from  this  question  and  answer;  at 
least,  none  that  is  suggested  in  the  brief.  The  fourth  in- 
terrogatory on  page  36  is  assigned  in  the  same  way. 
Counting  unnumbered  questions  again  from  tlie  top  of 
page  36  of  the  bill  of  exceptions  we  find  that  the  fourth 
question  was  asked  the  defendant  by  his  counsel.  He  was 
asked  how  he  was  to  pay  for  the  stock  food.  The  evidence 
of  the  witness  CuiTan  had  already  been  given  for  plaintiff, 
in  which  he  said  that  the  note  in  suit  was  given  in  pay- 
ment for  the  stock  food,  and  it  was  competent  to  rebut 
that  evidence  by  showing  that  the  stock  food  was  to  be 
paid  for  in  another  way,  and  the  objection  was  properly 
overruled.  As»  to  "the  first  interrogatory  on  page  37,"  it 
may  be  said  that,  as  far  as  we  are  able  to  identify  the 
matter  aimed  at  in  the  assignment,  it  appears  that  by  the 
question  the  witness  was  asked  whether  certain  matter 
that  he  had  testified  to  "was  embodied  in  the  written  con- 
tract," and  the  answer  was,  "No."  There  could  be  no 
prejudice  in  this  question  and  answer. 

The  witness,  Brown  Church,  testified  that  he  was  pres- 
ent when  the  contract  in  regard  to  the  stock  food  was 
made,  and  that  the  agreement  was  that  the  stock  food 
should  be  "paid  for  as  Mr.  Hedgecock  sold  it."  He 
was  asked  if  Curran  made  any  agreement  as  to  his  re- 
*tui*ning  at  a  later  date.  No  objection  was  made  to  the 
question,  and  he  answered  in  substance  that  Curran  said 
that  when  defendant  ordered  goods  he,  Curran,  would 
come  and  drive  with  Mr.  Hedgecock  and  pay  his  livery 
rates  and  help  him  sell  them  and  pay  him  for  his  team. 
The  court  overruled  a  motion  to  strike  out  this  answer. 
This  is  complained  of  in  the  bric^f  as  "the  third  interroga- 
tory and  answer  thereto  on  page  54."  No  reason  is  sug- 
gested in  the  brief  for  considering  this  evidence  iucom- 
18 
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petent,  nor  wliy  this  ruling  should  require  a  reversal  of 
the  judgment.  There  are  other  similar  assignments,  and 
it  is  sufficient  to  say  that  this  court  will  not  ordinarily 
consider  quostions  of  errors  that  are  not  particularly  set 
out  and  definitely  discussed  in  the  brief. 

5.  The  court  allowed  the  defendant  at  the  suggestion 
of  his  attorney  to  write  his  signature  several  times  in  the 
presence  of  the  jury,  and  in  some  instances  to  write  it 
upon  one  sheet  of  paper  lying  over  another  sheet,  ap- 
parently to  illustrate  how  a  signature  could  be  obtained 
on  the  second  sheet  without  the  observation  of  the  signer. 
These  sheets  of  paper  were  afterwards  offered  in  evidence. 
It  does  not  appear  that  there  was  any  evidence  that  de- 
fendant's signature  to  the  note  was  procured  in  such 
manner.  The  contract  that  defendant  admitted  he  signed 
in  the  transaction  with  Curran  was  not  in  evidence,  so 
that  whetlier  the  signature  to  the  note  was  obtained  by 
such  means  appears  to  be  conjecture  merely.  Probably 
no  sufficient  foundation  was  laid  for  admitting  such  ex- 
periments to  the  consideration  of  the  jury.  .  No  reason, 
however,  is  pointed  out  in  the  brief  for  supposing  that 
the  defendant  was  prejudiced  by  this  proceeding,  and 
none  occurs  to  us. 

6.  It  is  alleged  in  the  brief  that  one  of  the  jurors,  who, 
it  is  said,  was  an  expert  with  the  pen,  illustrated  to  the 
jury,  while  considering  the  case,  how  easily  a  signature 
can  be  imitated.  We  find  no  evidence  of  such  a  transac- 
tion in  the  bill  of  exceptions.  We  cannot  look  for  it  else- 
where. 

7.  The  last  and  most  important  contention  is  that  the 
verdict  is  not  supported  by  the  evidence.  The  jury  are 
supposed  to  be  more  competent  than  the  court  to  deter- 
mine such  issues.  The  defendant  testified  that  he  never 
signed  the  note  in  suit,  and  one  of  plaintiff's  witnesses, 
while  testifying  that  he  believed  the  signature  to  the  note 
was  the  genuine  signature  of  defendant,  said  that  he  was 
not  an  expert  in  handwriting,  but  had  often  seen  defend- 
ant wTite,  and  that  the  signature  to  the  note  was  not  as 
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defendHeiit  generally  signed  his  name.  He  pointed  ont 
sevetal  points  of  difference,  and  expressed  a  considerable 
donbt  as  to  the  correctness  of  his  opinion.  It  cannot  be 
said  that  there  is  no  substantial  conflict  in  the  evidence, 
and  the  verdict  of  the  jury  must  be  sustained. 

Affirmed. 


State,  ex  rel.  James  W.  Oattbrn,  appellee,  v.  Board  of 

Supervisors,  appellant. 

Filed  Jttnb  10,  1910.    No.  16,003. 

Appeal:  Dismissal.  Upon  appeal  in  an  action  in  which  this  court 
lias  concurrent  original  Jurisdiction,  the  parties  are  entitled  to 
have  the  cause  advanced  upon  motion.  If  they  neglect  to  do  so, 
and  by  reason  of  delay  a  decision  of  the  cause  cannot  affect  the 
substantial  rights  of  the  parties  in  respect  to  the  matters  com- 
plained of,  the  appeal  will  be  dismissed  by  this  court  upon  its 
own  motion. 

Appeal  from  the  district  court  for  Dodge  county: 
Georoe  H.  Thomas,  Judge.    Dismissed. 

John  W.  Oraham,  Oeovf/c  L.  Loomis,  H.  C.  Maynard 
and  J.  C,  Cook,  for  appellant 

F.  TT.  Button,  contra. 

Sedgwick,  J. 

The  board  of  supervisors  of  Dodge  county  at  its  first 
meeting  in  January,  1908,  awarded  the  contract  of  print- 
ing the  county  supplies  for  the  year  1908  to  the  Perkins- 
Howard  Company.  This  relator,  claiming  to  be  the  low- 
est bidder,  applied  to  the  district  court  for  Dodge  county 
for  a  writ  of  mandamus  to  compel  the  board  to  convene 
and  award  the  contract  to  relator.  Upon  trial  in  tlie  dis- 
tict  court  a  peremptory  writ  was  ordered,  as  prayed  by 
the  relator.    The  respondents  have  appealed  to  this  court. 
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No  attempt  was  made  to  have  the  case  advanced  for 
hearing  in  this  court,  as  might  have  been  done  under 
rule  5;  nor  was  any  application  made  to  this  court  to 
supersede  the  judgment  of  the  district  court.  The  board 
convened  pursuant  to  the  judgment  of  the  district  court 
and  awarded  the  contract  to  the  relator,  who  has  fully 
performed  the  same.  It  apped.rs  therefore  that  the  de- 
cision of  this  court  upon  the  question^  presented  will  have 
no  practical  effect  on  the  interest  of  the  parties,  not  even 
on  the  question  of  costs,  as  the  record  before  us  does  not 
show  how  much,  if  any,  costs  were  adjudged  in  favor  of 
the  relator.  Under  such  circumstances  this  court  has 
several  times  refused  to  proceed  further.  Heesch  v.  Sny- 
der, 85  Neb.  778,  and  cases  there  cited. 


Appeal  dismissbd. 


Mark  Updike,  appellee,  v.  City  of  Omaha,  appellant. 

Filed  June  10,  1910.    No.  16,014. 

Municipal  Corporations:  Defective  Stbeets:  Notice.  Section  207 
of  the  act  governing  cities  of  the  metropolitan  class  (Comp.  St. 
1907,  ch.  12a),  requiring  written  notice  of  defective  public  ways 
or  sidewalks  thereof  to  be  filled  with  the  clerk  five  days  before 
the  occurrence  of  the  injury  complained  of,  has  no  application  to 
defects  caused  by  the  city  itself  in  negligently  constructing  a 
sewer  in  one  of  the  streets  of  the  city. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

Harry  E.  Bumam,  /.  J.  Dunn  and  John  A,  Bine,  for 
appellant. 

F.  W.  Fitch,  contra. 

Sedgwick,  J. 

While  the  plaintiff,  who  was  a  teamster,  was  driving 
along  Sixteenth  street  in  the  city  of  Omaha  with  a  loaded 
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wagon,  the  pavement  gave  way  and  let  the  wagon  down 
with  such  force  that  it  threw  the  plaintiff  from  his  seat 
to  the  pavement.  He  brought  this  action  in  the  district 
court  for  Douglas  county  to  recover  from  the  city  the 
damages  which  he  alleged  he  sustained  by  reason  of  the 
injuries  received  in  his  fall.  He  recovered  in  the  district 
court,  and  the  city  has  appealed. 

Plaintiff  alleges  in  his  petition  that  some  time  prior  to 
the  26th  day  of  July,  1906,  the  defendant  city  constructed 
a  sewer  along,  through  and  under  Sixteenth  street  from 
Vinton  street  south  (north)  to  some  point  in  the  vicinity 
of  Pacific  or  Pierce,  and  to  lay  said  sewer  made  an  exca- 
vation through  the  center  of  said  street  running  north 
and  south  to  the  depth  necessary  to  build  such  sewer,  and 
in  filling  the  excavation  after  said  sewer  was  constructed 
the  city  carelessly  and  negligently  placed  the  dirt  over 
said  excavation  in  said  sewer  in  such  a  way  as  to  cause 
the  same  subsequently  to  settle,  and  that  by  reason  of 
the  careless  and  negligent  omission  to  properly  construct, 
pack,  tamp  and  harden  said  earth,  the  dirt  fell  in  said 
sewer  and  gradually  settled  so  as  to  leave  an  opening 
and  excavation  immediately  under  the  surface  of  said 
street,  and  that  afterwards  the  city  relaid  or  paved  the 
street  over  said  excavation,  and  placed  the  paving,  con- 
sisting of  granite  block  stone,  upon  and  along  said  exca- 
vation in  such  a  way  as  to  hide,  cover  up  and  obscure  the 
defect  in  so  packing,  filling  in,  tamping  and  making  solid 
the  dirt  underneath  said  paving  along  and  upon  said  Six- 
teenth street,  especially  in  the  vicinity  of  Center  and  Six- 
teenth streets;  and  that  on  said  26th  day  of  July,  1906, 
he  was  employed  as  a  laborer  in  hauling  and  delivering 
sand,  and  was  driving  a  team  attached  to  a  wagon  loaded 
with  sand,  on  which  wagon  the  plaintiff  was  riding  and 
driving,  and  being  neap  the  center  of  Sixteenth  street  in 
the  vicinity  of  Center  street,  and  while  driving  along 
over  the  paving  of  said  street,  because  of  the  defect  in  so 
constructing  said  sewer,  and  because  of  covering  up  the 
same  by  paving,  both  wheels  on  the  left  hand  side  of  said 
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wagon  broke  through  the  paving  and  into  the  excavation 
so  made  by  the  settling  of  the  dirt,  and  em-th  in  said  ex- 
cavation for  said  sewer,  and  that  because  of  said  defect 
in  the  street  and  overturning  of  the  wagon  the  plaintiff 
was  suddenly  and  without  warning  and  without  fault  on 
his  part  thrown  from  the  wagon  to  the  street;  that  his 
right  foot  and  ankle  were  broken  thereby  and  he  was 
permanently  injured. 

The  plaintiff  alleged  that  after  the  accident  he  gave  the. 
notice  thereof  required  by  statute,  but  the  petition  con- 
tained no  allegation  that  prior  to  the  said  accident  the 
notice  had  been  given  of  the  defect  in  the  street,  required 
by  section  207,  ch.  12a,  Comi),  St.  1907.  There  was  a 
general  demurrer  to  the  petition,  which  was  overruled, 
and  the  defendant  answered  admitting  that  the  sewer  was 
constructed  along  Sixteenth  street  by  the  defendant  prior 
to  July,  1906,  and  that  the  defendant  caused  the  street 
to  be  paved,  and  admitted  that  the  plaintiff  was  injured 
to  some  extent,  and  that  at  the  time  and  place  where  the 
plaintiff  was  injured  a  portion  of  the  paving  gave  way 
while  the  plaintiff  was  driving  a  team  and  wagon  over 
and  along  the  street.  The  answer  alleged  that  the  acci- 
dent and  injury  to  the  plaintiff  was  not  caused  by  any 
defect  in  the  street  of  which  the  city  had,  or  was  charge- 
able with,  notice,  or  that  the  city  could  have  discovered 
by  an  inspection  or  examination  of  the  street,  and  that 
the  defect  complained  of  was  not  due  to  any  act  or  omis- 
sion on  the  part  of  the  defendant,  but  was  due  to  causes 
over  which  the  defendant  had  no  control  and  for  which 
the  defendant  was  not  responsible. 

There  was  a  great  deal  of  evidence  given  by  both  par- 
ties, and  the  principal  question  controverted  in  the  evi- 
dence was  as  to  the  cause  of  the  settling  of  the  earth  in 
the  sewer  trench.  The  plaintiff  insisted  and  produced 
evidence  tending  to  prove  that  the  sewer  in  question  along 
Sixteenth  street,  which  was  laid  at  the  depth  of  some- 
thing over  20  feet,  and  which  was  constructed  about  19 
years  before  the  accident,  was  not  properly  covered  at 
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the  time  of  its  construction ;  that  the  earth  was  carelessly 
replaced  in  the  sewer  trench  and  was  insufficiently 
tamped,  and  that  <liis  caused  the  earth  to  settle,  leaving 
the  cavity  under  the  paving.  It  appears  to  be  conceded 
by  both  parties  that  there  was  a  considerable  settling  of 
the  earth  at  many  places  along  this  sewer,  and  that  for 
several  years  prior  to  the  accident  it  became  necessary  for 
the  city  in  repaving  the  street  to  break  down  the  concrete 
under  the  paving  at  various  places  along  the  sewer  line 
and  fill  up  the  cavity  under  the  paving  caused  by  the 
settling  of  the  earth  from  time  to  time.  The  defendant 
insisted  that  this  happened  in  all  parts  of  the  city ;  that 
the  conditions  were  such  that  it  was  impossible  to  replace 
the  earth  in  sewer  trenches  so  as  to  prevent  settling,  and 
that  particularly  at  the  place  where  tjiis  accident  occurred 
the  settling  of  the  earth  was  caused  not  only  by  natural 
conditions  that  could  not  be  avoided,  but  also  by  the  break- 
ing of  a  water  pipe  which  allowed  large  quantities  of 
water  to  enter  the  sewer  trench  beneath  the  paving.  A 
large  part  of  defendant's  brief  is  devoted  to  the  discus- 
sion of  the  evidence  as  bearing  upon  this  question,  and 
there  is  much  evidence  tending  to  show  that  the  settling 
of  the  earth  and  the  cavity  under  the  paving  might  have 
resulted  from  natural  causes  and  from  the  action  of  the 
water  from  the  broken  service  pipes.  There  is  also  evi- 
dence tending  to  show,  as  the  plaintiff  claimed,  that  the 
sewer  trench  was  improperly  filled,  which  was  the  cause 
of  the  cavity.  The  issue  so  presented  was  manifestly  for 
the  jury  and  presents  no  question  of  law  to  the  court.  It 
is  unnecessary  to  attempt  an  analysis  of  the  large  mass 
of  testimony  upon  this  point.  The  jury  have  resolved  this 
question  in  favor  of  the  plaintiff,  and  we  must  therefore 
consider  that  the  original  construction  of  the  sewer  by 
the  defendant  was  improper,  and  that  this  was  the  cause 
of  the  cavity  under  the  paving.  Wliether  the  original  im- 
proper construction  of  the  sewer  was  the  proximate  cause 
of  the  accident  is  a  question  of  fact  and  is  the  subject  of 
much  conflicting  evidence.    This  is  also  a  question  for  the 
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jury,  and  must  be  considered  as  determined  in  plaintiflPB 
favor  by  tbe  verdict. 

This  brinj^s  us  to  the  consideration  of  the  important 
question  in  the  case.  Section  207,  ch.  12a,  Comp.  St.  1907, 
provides  as  follows:  "Cities  of  the  metropolitan  class 
shall  be  absolutely  exempt  from  liability  for  damages  or 
injuries  suffered  or  sustained  by  reason  of  defective  public 
ways  or  the  sidewalks  thereof  within  siicli  cities,  unless 
actual  notice  ip  writing  of  the  defect  of  siirh  public  way 
or  sidewalk  shall  have  been  filed  with  the  city  clerk  at 
least  five  days  before  the  occurreuce  of  such  injury  or 
damage.  In  the  absence  of  such  notice,  so  filed,  the  city 
shall  not  be  liable,  and  in  all  cases  such  notice  shall  de- 
scribe with  particularity  the  plaice  and  nature  of  the  de- 
fects of  which  complaint  is  made."  No  written  notice  of 
the  defect  in  the  paving  at  the  ])oint  where  the  accident 
occurred  had  been  filed  with  the  city  clerk,  and  the  de- 
fendant insists  that  the  statute  applies  in  such  case  and 
that  the  plaintiff  cannot  recover. 

The  attorneys  for  defendant  have  furnislied  an  able 
discussion  which  lias  greatly  assisted  us  in  our  inquiry 
as  to  the  true  purpose  and  meaning  of  the  statute  in  ques- 
tion. It  is  insisted  that  unless  provided  by  the  statute  no 
liability  exists ;  that  it  does  not  recjuire  a  legislative  act 
to  exempt  municipalities  from  liability  for  defective 
streets,  but  it  does  re(|uire  a  statute  to  create  such  lia- 
bility. The  man  who  claims  that  the  city  would  be  liable 
must  point  to  tlie  law  creating  such  liability,  and  there  is 
none  except  that  imposed  by  the  legislative  enactment; 
that,  wlien  the  legislature  by  statute  fixed  sucli  liability 
with  reference  to  defective  streets,  the  statute  must  be 
held  to  be  exclusive;  that  the  legislature  may  absolutely 
exempt  the  municipality  from  liability,  or  exempt  it  un- 
less certain  conditions  are  couiplicMl  with;  that  if  the  leg- 
islature keeps  within  its  constitutional  right,  and  the 
language  of  the  act  is  plain  and  free  from  doubt,  there 
is  nothing  to  interprt^t,  and  the  courts  should  accept  the 
law  as  it  is;  that  it  is  not  for  the  court  to  determine 
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wlietlier  it  is  good  or  bad,  just  or  uujust,  reasoiiuble  or 
unreasonable;  that  a  city  acte  through  its  officers,  agents, 
or  servants,  but  the  city  does  not  act  by  and  through  the 
doings  of  every  officer,  agent  and  employee;  strictly  speak- 
ing, the  city  acts  officially  only  tlirough  its  mayor  and 
council,  and  that  tlie  city  is  not  charged  with  ^^absolute 
knowledge"  of  the  acts  of  a  day  laborer,  a  i>oliceman,  a 
fireman  or  otlier  employees,  and  the  knowledge  of  such 
persons  is  not  the  knowledge  of  the  city;  that  it  was  be- 
cause the  courts  held  the  city  to  strict  accountability, 
and  held  that  the  act  of  an  agent  or  employee  in  many 
matters  was  the  act  of  the  city,  that  the  legislature  en- 
acted section  207;  tliat  the  city  attorney  of  Omaha  drafted 
this  section  of  the  statute  for  the  express  purpose  of  pro- 
tecting the  city  against  claims  based  upon  implied  no- 
tice of  which  the  city  actually  had  no  notice  or  knowl- 
edge; that  by  this  statute  the  city  is  not  to  be  held  liable 
for  the  negligent  conduct  of  any  individual,  whether  citi- 
zen, agent,  officer  or  employee  of  the  city,  which  causes 
a  defect  in  the  street,  until  the  city  in  its  official  govern- 
mental capacity  has  had  its  attention  directed  to  the  par- 
ticular defect  by  written  notice. 

While  this  case  has  been  pending  in  this  court  the  deci- 
sion in  Tetvkshiiry  v.  City  of  Lincoln^  84  Neb.  571,  hiis  been 
published.  In  that  case  a  statute  substantially  the  same 
as  said  section  207  was  construed.  While  the  case  at  bar 
might  be  distinguished  in  some  respects  from  that  case, 
the  defendant  has  not  attempted  to  do  so.  The  brief,  so 
far  as  the  construction  of  the  statute  is  involved,  is  con- 
fined to  an  attack  upon  that  decision  as  unsound.  The 
criticisms  of  the  brief  are  especially  directed  to  a  quota- 
tion from  the  opinion  in  that  case  as  follows:  "To  hold 
that  five  days'  notice  should  be  given  for  a  wrong  com- 
mitted by  the  city  itself  one  hour,  or  one  day,  before  the 
occurrence  of  the  accident,  and  of  which  the  city  already 
has  absolute  knowledge,  would  be  in  the  higliest  degree 
ludicrous  and  attribute  to  the  lawmaker  a  want  of  fore- 
sight, insight  and  comprehension  which  we  cannot  do. 
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It  is  true  that  the  statute  provides  that  the  city  shall  be 
^absolutely  exempt  from  liability'  unless  such  notice  be 
given,  but  we  must  give  a  reasonable  construction  to  the 
language  of  the^act.  The  law  never  requires^an  impossible 
thing.  The  section  presupposes  that  the  defect  in  the 
public  way  must  have  existed  at  least  five  days,  other- 
wise the  notice  would  be  impossible."  The  criticism  is 
that,  when  the  language  of  the  statute  is  plain  and  un- 
ambiguous, it  is  not  the  province  of  the  court  to  say  that 
the  lawmakers  acted  without  foresight  and  comprehension, 
if  they  are  acting  within  their  constitutional  limitations. 
The  language  criticised,  however,  assumes  that  it  is 
proper  and  necessary  to  ascertain  the  real  intention  of 
the  legislature,  and  that  in  determining  that  intention 
the  court  will  give  such  construction  to  the  statute  as  will 
not  attribute  to  the  lawmaker  a  want  of  foresight  and 
comprehension,  and  we  are  entirely  satisfied  with  the 
language  there  used. 

Is  it  true  that  no  liability  exists  unless  provided  by 
statute?  There  is.  no  express  statute  making  the  city 
liable  for  damages  caused  by  defects  in  the  street.  If  it 
can  be  said  that  the  liability  arises  from  statute,  it  is  by 
implication  only,  and  this  implication  is  not  derived  from 
the  language  of  the  statute  or  any  of  its  express  provi- 
sions. It  is  not  derived  from  a  construction  of  the  statute 
itself.  It  is  rather  an  implication  which  the  common  law 
raises  from  the  fact  that  the  legislature  has  conferred 
certain  privileges  upon  the  municipality.  When  the  leg- 
islature confers  powers  upon  the  city  for  the  advantage 
of  the  city  itself  to  enable  it  to  hold  its  property  and  to 
conduct  such  affairs  as  are  for  the  benefit  of  the  city  in 
its  corporate  capacity  as  distinguished  from  those  powers 
which  relate  to  its  governmental  functions,  such  priv- 
ileges and  benefits  carry  with  them  duties  and  liabilities 
of  the  same  character  as  are  imposed  upon  private  cor- 
porations or  individuals,  who  enjoy  corresponding  priv- 
ileges. It  is  quite  generally  held  that  when  the  city 
accepts  such  powers  and  privileges  it  accepts  them  with 
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the  conditions  that  the  common  law  imposes.  The  law 
requires  that  in  using  such  powers  and  privileges  the 
city,  like  individuals,  must  so  use  them  as  not  to  violate 
the  rights  of  others,  and  in  doing  so  must  use  ordinary 
care  and  diligence  to  avoid  injuries  to  others.  This  duty 
is  not  derived  from  the  construction  of  the  language  of 
the  statute,  but  is  derived  from  the  obligations  which  by 
the  common  law  accompany  such  powers  and  privileges. 
It  seems,  therefore,  that  to*  say  that  the  liabilitiy  is 
created  by  statute,  without  qualification,  may  be  mis- 
leading. In  Goddard  v.  City  of  Lincoln^  69  Neb.  594,  it 
was  said :  *^As.  the  liability  in  such  cases  must  rest  on 
some  express  or  implied  provision  of  the  statute,  it  is 
clear  that  the  legislature  may  place  such  limitations  upon 
it  as  it  may  deem  proper,  or,  for  that  matter,  take  it  away 
entirely."  We  have  seen  in  what  sense  the  liability  is 
implied  from  the  provisions  of  the  statute,  but  what  is 
meant  by  saying  that  the  statute  may  take  away  the 
liability  entirely?  It  was  not  necessary  in  that  case  to 
say,  and  we  do  not  think  that  the  language  used  must 
be  construed  as  meaning,  that  the  legislature  can  confer 
powers  and  privileges  of  the  nature  above  suggested  and 
at  the  same  time  relieve  the  municipality  of  all  liability 
for  their  improper  exercise.  The  defendant  insists  that 
it  can,  and  to  explain  this  position  the  following  illustra- 
tion is  given :  "Suppose  the  city  dug  a  sewer  trench  and 
left  it  open,  and  the  first  night  a  man  fell  in  and  was 
injured.  Would  the  city  be  liable?"  The  question  is 
answ^ered  in  the  negative,  and  it  is  argued  that  to  hold 
that  the  city  would  be  liable  in  such  case  assumes  "that 
somehow  the  city  was  liable  until  the  legislature  passed 
a  law  exempting  the  city  from  liability;  whereas,  on  the 
.contrary,  there  was  no  liability  until  the  legislature  so 
declared." 

Can  it  be  possible  that  the  legislature  is  competent  to 
authorize  a  city  or  any  private  corporation  or  individual, 
in  the  transaction  of  its  own  affairs  and  for  its  own  bene- 
fit, to  make  a  trench  across  a  public  thoroughfare  and  to 
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take  no  precautions  against  dangers  to  the  traveling 
public,  and  at  the  same  time  relieve  the  city  from  any 
liability  for  the  consequence  of  such  an  act?  It  would 
seem  more  reasonable  to  say  that,  if  the  legislature  in- 
tended to  relieve  the  city  from  incurring  liability  for  such 
damages,  it  should  withdraw  from  the  city  the  power  and 
privilege  of  constructing  such  a  trench,  and  that  when  it 
is  said  that  the  legislature  might  relieve  a  city  from  all 
liability  it  is  inferred  that  in  order  to  do  so  it  must  pre- 
vent the  city  from  engaging  in  such  transactions. 

There  is  no  doubt  that  if  the  legislature  keeps  within  i 

its  constitutional  right,  and  the  purpose  and  meaning  of 
the  act  are  clear  and  unambiguous,  "the  court  should  ac- 
cept the  law  as  it  is."  When  it  is  found  that  the  attempted 
legislation  is  not  prohibited  by  constitutional  limitations 
of  the  legislative  power,  the  next  thing  for  the  courts  to  i 

do  is  to  find  out,  if  they  can,  the  intention  of  the  legisla-  \ 

ture,  and  when  that  is  determined  and  declared  the  duty  ! 

of  the  courts  in  that  regard  is  performed.  It  is  not  the 
duty  nor  the  privilege  of  courts  to  change  the  meaning  of 
constitutional  acts  of  the  legislature,  nor  to  modify  or 
enlarge  their  scope  and  purpose.  The  meaning  of  the 
legislature  must  be  derived  from  the  language  used,  all 
valid  legislation  on  the  given  subject  being  considered 
and  construed  together.  What  did  the  lawmakers  intend 
to  do?  If  there  was  some  apparent  evil  to  be  remedied, 
what  remedy  did  the  legislature  propose  to  provide? 

The  defendant  assumes  that  the  object  of  the  statute  | 

in  question  was  to  relieve  the  city  of  some  part  of  tlie 
burden  of  claims  for  damages  of  this  character.     Can  it  | 

be  that  the  intention  was  to  establish  an  arbitrary  lino 
of  division  between  claims  against  the  city  for  the  pur- 
pose, without  regard  to  merit  or  justice,  of  lessening  the  .  • 
number  of  claims?  Does  the  written  notice  reciuired  by 
statute  become  an  essential  element  of  the  claim  against 
the  city?  Was  it  intended  that  persons  from  other  parts 
of  the  state,  who  had  no  means  of  knowing  whether  dan- 
gerous pitfalls  existed  or  whether  notice  had  been  filed 
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with  the  city  clerk,  should  be  discriminated  against?  Of 
course,  it  will  not  be  presumed  that  the  legislature  in- 
tended such  a  result. 

The  city  must  act  by  its  agents,  and  if  it  sen<ls  an  agent 
to  do  a  specified  act,  as  to  open  a  trench  across  a  thorough- 
fare, that  act,  when  done,  is,  of  course,  the  act  of  the  city. 
To  provide  that  a  notice  must  be  lodged  with  tlie  clerk 
stating  that  the  trench  has  been  opened,  and  is  not  being 
guarded,  and  that  the  stranger  who  falls  into  the  trench 
within  five  days  after  such  statement  is  filed  has  no 
remedy,  but  one  who  falls  into  the  trench  after  the  five 
days  have  expired  may  recover  damages,  will  no  doubt 
have  the  effect  to  limit  the  number  of  claims  against  the 
city;  and  so  would  a  provision  that  under  such  circum- 
stances none  but  an  inhabitant  of  the  city  might  recover, 
or  one  of  light  complexion.  If  the  legislature  could  grant 
the  power  to  a  city  to  construct  such  work  and  allow  it 
to  so  remain  without  guarding  the  public  in  any  way,  for 
a  period  of  five  days,  and  exempt  the  city  from  liability 
for  damages,  which  is  at  least  doubtful,  it  would  not  be 
presumed  to  have  intended  to  do  so,  if  a  different  and 
more  reasonable  purpose  can  be  derived  from  the  statute. 

In  another  part  of  the  brief  a  better  reason  for  this 
legislation  is  suggested.  "What  was  the  purpose  of  re- 
quiring this  notice?  Clearly,  to  direct  the  attention  of  the 
proper  officers  of  the  city  to  the  fact  that  at  a  particular 
I)oint  on  one  of  the  public  highways  of  the  city  there  exists 
at  the  time  a  condition  in  the  public  highway  w^hich  ren- 
ders the  street  unsafe  and  dangerous  for  public  travel,  a 
condition  likely  to  result  in  injury  to  some  traveler  on  the 
highway.  The  jnirpose  of  this  notice  was  to  enable  the 
city  to  prevent  accidents  by  repairing  or  guarding  the 
defect."  This  is  undoubtedly  the  real  purpose  of  the  legis- 
lation. The  city  had  been  held  liable  in  some  cases  in 
which  it  was  uncertain  wliether  the  officers  of  the  city  had 
notice  of  the  defect  complained  of.  It  was  regarded  as  a 
question  of  fact  for  the  jury  to  determine  whether  they 
knew,  or  the  circumstances  were  such  that  with  reason- 
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able  diligence  they  must  and  ought  to  have  known,  of  the 
dangerous  condition  of  the  streets.  And  having  appar- 
ently more  regard  for  the  financial  interests  of  the  city 
than  for  the  rights  of  strangers  or  danger  to  the  citizens, 
the  legislature  purposed  to  change  this.  There  should  no 
longer  be  any  liability  on  the  part  of  the  city  unless  its 
officers  actually  knew  of  the  defect.  It  was  not  presumed 
that  the  officers  of  the  city  would  themselves  create  the 
defect.  The  statute  was  not  necessary  nor  intended  for 
such  a  contingency.  To  so  construe  the  statute  would  be 
to  hold  that  the  intention  of  the  legislature  was  to  bar 
a  proportion  of  the  claims  against  the  city  without  re- 
gard to  the  justice  of  the  claims  or  the  conditions  under 
which  they  arose. 

If  we  suppose  that  the  statute  applies  in  a  case  like 
this,  what  should  the  notice  contain?  If  prior  to  this 
accident  the  written  notice  specified  in  the  statute  had 
been  filed  with  the  clerk,  it  must  have  stated  that  the 
original  construction  of  the  sewer  was  negligent,  and  that 
the  earth  had  settled  over  the  sewer  so  that  there  was 
danger  of  the  paving  giving  way,  and  that  the  defect  was 
hidden  so  that  ordinary  passengers  would  not  discover  it. 
If  such  a  notice  had  been  given,  the  city  authorities  must 
be  presumed,  pursuant  to  such  notice,  to  have  done  pre- 
cisely what  they  did  do  in  this  case.  It  appears  that  for 
several  years  prior  to  this  accident  the  authorities  recog- 
nized the  deficiency  in  the  construction  of  the  sewer  and 
made  many  attempts,  more  or  less  effective,  to  remedy  the 
defect.  Can  the  defendant  now  deny  liability  because 
such  notice  was  not  given?  It  is  generally  held  that  where 
written  notice  is  required  it  may  be  waived  by  the  party 
entitled  to  it.  The  fact  that  the  city  knew  of  the  condition 
of  the  street  and  recognized  its  duty  to  remedy  it,  and  at- 
tempted, however  ineffectively,  to  do  so,  is  equivalent  to 
notice  and  amounts  to  a  waiver  of  notice,  so  that  the  city 
cannot  now  say  it  had  no  notice  of  the  defect. 

In  Ooddard  v.  City  of  Lincoln^  69  Neb.  594,  it  was  held 
that  the  plaintiff  could  not  recover  because  the  written 
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notice  required  by  section  110  of  the  act  governing  cities 
of  the  first  class,  which  is  substantially  the  same  as  the 
statute  herein  considered,  was  not  given.  In  that  case  a 
sidewalk  had  become  badly  and  dangerously  out  of  repair. 
''The  boards  of  the  same  ♦  ♦  ♦  being  loose  ♦  »  ♦ 
and  one  or  two  boards  being  entirely  removed  therefrom, 
so  that  said  sidewalk  was,  at  said  time  and  place,  in  an 
unsafe  and  dangerous  condition."  When  a  walk  or  a 
street  through  wear  or  some  accidental  cause  becomes  in 
an  unsafe  condition,  the  city  authorities  will  perform  this 
duty  if  the  necessity  of  so  doing  comes  to  their  knowledge. 
This  at  least  the  statute  assumes,  and  its  object  and  effect 
is  to  make  certain  that  the  officers  of  the  city  shall  have 
such  knowledge.  The  statute  requiring  notice  of  the  de- 
fect to  be  in  writing  filed  with  the  clerk  is  analogous  to 
the  statute  of  frauds.  It  guarda  against  mistake  or  per- 
jury in  doubtful  cases.  The  proof  that  notice  has  been 
given  must  be  in  writing.  If  the  act  causing  the  danger- 
ous condition  is  done  by  the  officers  of  the  city  themselves, 
the  knowledge  of  its  existence  is  inherent  in  the  act.  To 
suppose  that  the  legislature  intended  that  they  must  be 
notified  of  their  own  act  is  to  question  the  judgment  and 
motives  of  the  lawmakers.  The  defect  was  not  caused 
by  the  city,  and  from  its  nature  must  have  been  without 
the  knowledge  of  its  officers.  In  such  case  knowledge 
must  in  some  way  be  conveyed  to  the  city  officials,  and 
the  statutory  method  of  accomplishing  this  had  not  been 
followed.  The  decision  in  that  case  was  clearly  right,  but 
it  furnishes  no  precedent  for  a  case  like  this. 

In  Schmidt  v.  City  of  Fremont^  70  Neb.  577,  the  construc- 
tion of. section  39,  art.  Ill,  ch.  13,  Comp.  St.  1901,  was  in- 
volved. That  section  provided  that  no  city  shall  be  liable 
for  damages  arising  from  defctive  sidewalks,  unless  writ- 
ten notice  of  the  accident  or  injury  complained  of  was  given 
within  30  days  after  its  occurrence,  and  it  was  held  that 
the  plaintiff  could  not  recover  because  such  notice  had 
not  been  given.  The  object  of  that  statute  was  to  enable 
the  city  officials  to  properly  investigate  the  nature  and 
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validity  of  the  claim  presented.  It  devolved  a  duty  upon 
the  claimant  himself,  and  made  that  duty  a  part  of  his 
procedure  in  establishing  his  claim,  one  of  the  necessary 
steps  in  enforcing  his  remedy  analogous  to  the  three  days* 
notice  required  by  the  statute  of  forcible  entry  and  de- 
tainer. The  case  is  distinguishable  from  the  one  under  con- 
sideration. Statutes  somewhat  similar  to  ours  have  been 
considered  by  other  courts,  although  we  have  not  observed 
any  decisions  involving  the  precise  point  here  presented. 
In  City  of  Houston  v.  Isaacks,  3  S.  W.  693  (68  Tex. 
116),  the  law  as  applied  in  that  state  is  stated  in  the  first 
paragraph  of  tlie  syllabus  as  follows:  "A  provision  in  a 
city  charter  exempting  the  corporation  from  liability  to 
any  person  for  damages  caused  by  a  street  being  out  of 
repair  through  the  gross  negligence  of  the  corporation, 
unless  the  same  shall  have  remained  so  for  10  days  after 
special  notice  in  writing  to  the  mayor  or  street  commis- 
sioner, does  not  apply  where  the  city  having  put  a  con- 
tractor to  work  upon  the  street,  and  after  he  had  com- 
menced work,  and  made  an  excavation  in  the  street,  ren- 
dering it  unsafe  for  travel,  discharged  him;  and  left  the 
work  in  an  unfinished  condition.  A  person  injured  in 
consequence  of  such  defect  in  the  street  may  recover  of 
the  city  though  he  has  not  given  the  10  days'  notice.  The 
city  having  by  its  own  procurement  made  the  street  un- 
safe, and  knowingly  left  it  so,  cannot  escape  behind  the 
charter  provisions,  as  it  might  if  the  (Jefect  had  resulted 
from  any  extrinsic  cause."  In  the  opinion  the  court  sug- 
gests a  doubt  as  to  the  power  of  the  legislature  to  exempt 
a  city  from  all  liability  in  such  cases :  "The  provision  is  a 
most  stringent  one,  and  its  practical  effect  would  seem 
to  be  to  exempt  tJie  city  from  all  liability  for  such  defects 
as  ordinarily  accrue.  But  we  cannot  say  that  it  should 
not  be  enforced  in  a  case  to  which  it  is  applicable.  We 
are  of  opinion,  however,  that  it  does  not  apply  to  the  case 
before  us.  There  may  be  some  reason  in  requiring  notice 
to  the  city  authorities  of  a  defect  accruing  from  ordinary 
causes;  such  as  the  action  of  floods,  the  use  of  the  street 
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by  the  public,  or  it  may  be  said  from  any  cause  except 
by  the  action  of  the  city  itself.  But  in  the  present  ca^e 
the  city  put  a  contractor  to  work  upon  the  street,  stipulat- 
ing to  have  an  excavation  made  which  was  to  be  filled 
with  gravel,  and,  after  the  work  had  been  begun  and  the 
street  had  been  rendered  unsafe  for  travel,  discharged  the 
contractor,  and  left  the  work  in  an  unfinished  condition." 

The  charter  of  the  city  of  Fond  du  Lac,  Wisconsin,  pro- 
vided that  *^o  action  shall  be  maintained  against  the 
city  for  injuries  caused  by  any  defect  in  the  condition  of 
the  street,  unless  notice  in  writing,  signed  by  the  injured 
parly,  shall  have  been  given  to  the  proper  persons  within 
five  days  of  the  injury,"  and  it  was  held  that  the  require- 
ment of  notice  had  no  application  when  the  plaintiff  "was 
injured  through  hi«  horse  taking  fright  at  a  large  wooden 
roller,  which  had  been  used  in  the  care  of  the  streets,  and 
left  standing  therein  by  the  servants  of  the  defendant." 
The  Wisconsin  court  also  suggested  a  doubt  as  to  the 
power  of  the  legislature  to  exempt  from  liability  in  such 
cases.  Mr.  Chief  Justice  Cole  in  the  opinion  said:  "I 
should  have  great  doubt  about  the  validity  of  the  provi- 
sion requiring  the  notice  to  be  given  within  five  days  of 
the  injury^  even  if  the  liability  of  the  city  in  the  case  was 
wholly  statutory.  The  time  fixed  is  unreasonably  short, 
and  in  many  cases  could  not  be  complied  with.  The  in- 
jured person  might  be  unconscious,  or  so  seriously  hurt 
that  he  could  not  state  ^the  place  w^here,  and  the  time 
when,  such  injury  was  received,  and  the  nature  of  the 
same,'  within  that  period;  so  that  the  remedy  given  is 
coupled  with  an  impossible  condition.  Such  a  provision 
is  unreasonable  and  unjust.  *  *  *  It  is  an  arbitrary 
and  unreasonable  provision,  which  professes  to  give  a 
remedy  for  an  injury,  but  annexes  to  it  a  condition  wliich 
in  many  cases  cannot  be  complied  with."  Uughcs  v.  City 
of  Fond  du  Lac,  73  Wis.  380,  41  N.  W.  407. 

In  Still  f?.  City  of  Homton,  66  S.  W.  76  (27  Tex.  Civ. 
App.  447)  the  ground  of  the  dei'ision  is  stntod  in  the  third 
paragraph  of  the  syllabus  as  follows:  "A  city  charter  pro- 
19 
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vided  that  the  corporation  should  not  be  liable  for  any 
injuries  sustained  owing  to  the  defective  condition  of  side- 
walks, etc.,  unless  such  condition  should  have  continued 
for  10  days  after  notice  to  the  mayor  or  certain  commit- 
tees. A  city  sold  certain  fences  on  property  through  which 
a  street  was  opened,  and  authorized  the  purchaser  to 
remove  them,  which  he  did  to  the  knowledge  of  the  cily, 
but  he  failed  to  fill  a  hole  left  where  a  fence  post  was  re- 
moved, and  subsequently  a  pedestrian  stepped  into  such 
hole,  it  being  just  beside  the  sidewalk.  Held  that,  though 
no  notice  of  such  hole  had  been  given,  the  charter  pro- 
vision did  not  protect  the  city,  inasmuch  as  the  act  of  the 
purchaser  was,  under  the  circumstances,  to  be  considered 
the  act  of  the  city,  and  the  provision  had  no  applfcation  to 
such  case."  In  the  opinion  the  court  said :  "This  action 
was  taken  by  the  very  ofGicers  to  whom  the  charter  re- 
quired the  notice  to.  be  given.  The  city  is  not  sought  to 
be  held  liable  for  any  injury  caused  by  a  defect  accruing 
from  any  extrinsic  cause,  but  for  having  by  its  own  pro- 
curement made  the  street  unsafe  and  knowingly  left  it  in 
that  condition." 

The  charter  of  the  city  of  Springfield,  Illinois,  provided 
that  a  city  sliould  not  be  liable  for  damages  arising  from 
the  bad  condition  of  the  streets  by  reason  of  the  neglect  of 
the  proper  officers  to  repair  the  same,  until  notice  was 
given  ajid  reasonable  time  given  to  make  the  repairs.  The 
action  was  for  damages  for  injuries  sustained  by  falling 
into  a  sewer  which  was  being  made  in  one  of  the  streets 
of  the  city.  While  the  statute  did  not  purport  to  exempt 
the  city  from  liability  in  all  cases  where  the  notice  had 
not  been  given,  but  only  in  case  the  proper  officer  had 
negligently  failed  to  repair  the  defect,  still  that  court 
expressed  a  doubt  as  to  the  propriety  of  such  a  clause. 
"Laying  out  of  view  all  consideration  of  the  propriety  of 
such  a  clause,  and  its  inconsistency  with  other  provisions 
of  the  charter,  and  with  establfshed  rules  of  law,  it  is 
very  manifest  it  cannot  apply  to  this  case.  ♦  ♦  ♦  The 
injury  complained  of  was  not  the  result  of  a  defective 
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street^  which  a  traveler  upon  it  might  have  noticed  and 
reported,  but  for  permitting  the  sewer  in  it  to  be  ex- 
cavated in  a  manner  hazardous  to  the  safety  of  the  peo- 
ple.'^   City  of  Springfield  v.  Le  Claire^  49  111.  476. 

In  City  of  Dallas  v.  McAllister,  39  S.  W.  (Tex.)  173,  a 
sewer  on  one  of  the  principal  streets  had  caved  in,  leav- 
ing a  dangerous  depression  up  and  down  the  street  ten  or 
twelve  feet  long.  It  had  been  there  about  two  months. 
The  driver  of  a  wagon  was  going  around  this  broken  place 
in  the  paving  where  the  street  appeared  to  be  solid,  when 
the  sewer  caved  in  under  the  wagon,  causing  the  injuries 
complained  of.  It  was  held  that,  since  the  testimony 
tended  to  show  a  connection  between  the  original  break 
and  the  one  through  which  the  injury  occurred  in  such  a 
manner  as  to  indicate  that  in  repairing  the  former  the 
cause  of  the  latter  would  have  become  known,  the  city  was 
liable  for  the  damages,  notwithstanding  a  clause  in  the 
charter  which  provided  that  no  action  should  be  main- 
tained against  the  city  for  injuries  caused  from  streets  be- 
ing out  of  repair  from  the  gross  negligence  of  the  city, 
unless  the  same  shall  have  remained  so  for  ten  days  after 
special  notice  in  writing  to  the  mayor  or  city  engineer, 
and  no  such  notice  had  been  given.  The  court  said :  "The 
evidence,  however,  shows  that  the  entire  sewer  was  de- 
fective and  dangerous  from  the  place  of  the  accident  down 
to  the  original  caving  in,  a  distance  of  15  or  20  feet,  for 
it  is  testified  to  that,  when  the  wagon  went  down,  the 
ground  caved  all  the  way  down  to  the  other  cavity.  It  is 
therefore  a  reasonable  inference  that  the  sewer  was  in  an 
unsafe  condition  all  the  way  down,  and  that  notice  of  this 
would  have  followed  ordinary  care  in  repairing  the  first 
break';  hence,  the  city  must  be  taken  to  have  had  knowl 
edge  of  it,  and  be  chargeable  with  the  consequences." 

In  Adams  v.  City  of  Oshkosh,  36  N.  W.  614  (71  Wis. 
49),  the  case  is  stated  in  the  syllabus  as  follows:  "Plain- 
tiffs horse  was  killed  on  a  principal  street  of  a  muncipal 
corporation  by  running,  in  the  night-time,  ui)on  a  pile  of 
gravel  and  stones  placed  there  by  an  employee  of  the  city 
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while  repairing  the  street.  In  an  action  to  recover  the 
value  of  the  horse,  held^  that  the  provision  of  the  charter 
^that  the  city  shall  not  be  liable  to  or  for  any  damages  aris- 
ing or  growing  out  of  any  sidewalks,  streets,  drains, 
sewers,  gutters,  ditches,  or  bridges  in  said  city  being  in 
a  defective  or  damaged  condition,  or  out  of  repair,  unless 
it  be  shown  that  previous  to  the  happening  of  the  same 
one  of  the  aldermen  of  the  ward  in  which  the  same  is. 
located  had  knowledge  thereof,'  etc.,  does  not  apply  to 

obstructions  placed  in  the  street  by  an  employee  of  the 
city  while  in  its  employ."  The  court  said  in  the  opinion: 
"There  is  no  claim  that  either  of  the  aldermen  of  the  ward 
had  actual  notice  of  the  obstruction  in  the  street,  nor  that 
it  had  existed  for  three  weeks;  so  that,  if  the  statue  ap- 
plies to  an  obstruction  place'd  in  the  street  by  an  employee 
of  the  city  while  engaged  in  repairing  said  street,  the 
plaintiff  did  not  make  out  a  case.  After  a  careful  con- 
sideration of  the  statute,  we  think  it  was  not  the  intent 
of  the  legislature  to  cover  a  case  of  this  kind.  In  the  case 
at  bar  the  aldermen  of  the  ward,  in  discharging  a  duty 
Imposed  upon  them  by  law,  were  in  fact  engaged  in  re- 
pairing the  street  in  question,  and  one  of  their  employees 
negligently  permitted  the  obstruction  to  be  placed  in  and 
remain  in  said  street.  We  think,  in  a  case  of  this  kind, 
the  act  of  the  employee  while  engaged  in  his  employment 
must  be  considered  as  the  act  of  the  aldermen  of  the  ward, 
and  that  the  city,  through  the  action  of  its  ward  officer, 
permitted  the  obstruction  to  be  placed  in  the  street  and  to 
remain  there.  It  cannot  be  supposed  that  the  legislature 
intended  to  release  the  city  from  damages  caused  by  the 
action  of  its  officers  in  repairing  its  streets,  when  its  em- 
ployees create  the  obstruction,  because  such  officers  had 
no  actual  notice  of  the  obstruction.  In  such  case  the 
acts  of  the  employees  are  the  acts  of  the  officers,  and  their 
knowledge  must  be  construed  to  be  the  knowledge  of  the 
employer.  This  would  be  the  rule  in  every  other  case,  and 
we  cannot  think  the  legislature  intended  to  alter  so  just  a 
rule  in  favor  of  the  city." 
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In  MacMuUen  v.  City  of  Middletown,  187  N.  Y.  37,  it 
was  held  that  the  requirement  in  a  city  charter  that  writ- 
ten notice  should  be  given  of  the  existence  of  snow  or  ice 
on  sidewalks  is  constitutional.  The  court  said:  "The 
charter  created  a  liability  for  a  neglect  of  the  duty  to 
remove  snow  and  ice  from  the  streets  and  sidew^alks  and 
gave  a  remedy  by  action.  ♦  ♦  ♦  The  requirement  is 
the  expression  of  the  le^slative  will  that  the  notice  of 
the  defective  condition  of  the  public  way,  which  has  occa- 
sioned the  injury  sustained,  shall  be  of  so  certain  a  char- 
acter as  to  charge  the  corporation  with  actual  knowledge. 
Tt  was  always  the  legal  rule  that  notice  should  be  brought 
home  to  the  corporation,  or  facts  from  which  notice  was 
reasonably  inferable.  In  order  that  something  more  cer- 
tain than  constructive  notice  should  be  relied  upon,  pro- 
visions were  inserted  in  municipal  charters  that  'actual 
notice^  of  the  alleged  defect  must  be  shown."  This  was 
perhaps  all  that  it  was  necessary  to  say  in  deciding  the 
case.  In  the  absence  of  any  statute  upon  the  subject,  the 
city  would  not  be  required  to  remove  the  snow  as  fast  as 
it  fell  upon  the  walk.  It  would  only  be  liable  if  it  knew 
that  the  walk  had  become  dangerous  by  reason  of  the 
accumulation  of  snow  and  ice  and  failed  to  protect  the 
public  by  causing  it  to  be  removed.  No  one  could  doubt 
the  i)ower  of  the  legislature  to  prescribe  the  manner  of 
giving  such  notice  and  the  method  of  proof  that  the  city 
officials  had  such  knowledge  when  notice  was  necessary; 
but  the  court  discussed  at  great  length  the  question 
whether  removing  snow  and  ice  from  walks  is  a  govern- 
mental function,  and  concludes  that  it  is,  contrary  to  the 
view  of  most  other  courts,  and  especially  of  this  court  as 
expressed  in  Burke  v.  City  of  South  Omaha,  79  Neb.  793, 
and  Tewkshury  v.  City  of  lAncoln,  84  Neb.  571.  The 
language  used  in  the  opinion  in  MacMullen  v.  City  of 
Middletown,  supra,  which  appears  to  be  in  conflict  with 
our  conclusion  in  this  case,  is  based  upon  the  proposition 
that  such  duties  are  governmental  functions.  The  rea- 
soning upon  this  question  in  Tewkshury  v.  City  of  lAtir 
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colUy  supra,  and  other  *  authorities  there  cited,  preclude 
this  court  from  accepting  such  a  view. 

In  Parsons  v.  City  and  County  of  San  Fra/adscOy  23 
Oal.  463,  it  was  held  that  the  city  was  not  liable  in  con- 
sequence of  its  streets  or  highways  being  out  of  repair. 
The  statute  exempting  cities  from  such  liability  was  held 
to  be  constitutional,  but  this  is  put  expressly  upon. the 
ground  that  the  statute  afforded  the  injured  parties  a  com- 
plete remedy.  It  made  the  person  or  persons  on  Vhom 
the  law  may  have  imposed  the  obligation  to  repair  such* 
streets,  and  also  the  officer  or  oflScers  through  whose  offi- 
cial negligence  such  defects  remained  unrepaired,  jointly 
and  severally  liable  to  the  parties  injured.  This  was 
thought  to  be  a  complete  remedy,  and  if  the  officer  by 
whose  negligence  the  injury  was  caused  and  his  official 
bonds  are  presumed  to  be  responsible,  the  remedy  would 
appear  to  be  complete. 

In  Williams  v.  City  of  Galveston,  41  Tex.  Civ.  App.  63, 
it  was  held  that  the  city  was  not  liable  for  damages  caused 
by  a  defective  bridge.  The  charter  provision  exempting 
the  city  from  such  liability  was  upheld.  This  opinion  also 
placed  the  decision  upon  the  theory  that  the  repair  of 
bridges  is  a  governmental  function.  It  is  said  in  the 
opinion:  "The  counties  in  the  state  are  held  exempt 
from  liability  for  the  negligent  construction  or  mainte- 
nance of  public  highways,  and  the  act  in  question  does 
no  more  than  place  the  city  of  Galveston  upon  a  plane 
with  the  counties." 

If  this  court  were  not  already  fully  committed  to  the 
doctrine  that  in  the  performance  of  such  duties  the  cities 
are  not  exercising  governmental  functions,  it  might  be 
thought  necessary  to  further  discuss  this  question. 

It  was  complained  in  the  brief  that  there  were  some 
errors  in  the  instruction  of  the  court  to  the  jury,  but 
these  supposed  errors  are  not  discussed  at  length.  For 
the  most  part  objections  made  to  the  instructions  are 
derived  from  principles  already  discussed,  and  it  does  not 
appear  to  be  advisable  to  prolong  this  opinion  after  hav- 
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ing  devoted  so  much  space  to  the  main  question  involved. 

We  have  found  no  errors  in  the  instruction  requiring  a 

reversal  of  the  judgment. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  J.,  concurring. 

I  concur  in  the  affirmance  on  the  grounds  that  the  stat- 
ute requiring  notice^ does  not  apply  to  the  defects  of 
which  complaint  is  made  in  plaintiff's  petition. 

BooTy  J.)  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion.  The 
courts  are  not  in  accord  concerning  the  principle  control- 
ling the  liability  of  a  municipal  corporation  for  personal 
injuries  inflicted  by  reason  of  its  defective  streets.  In 
City  of  Omaha  v.  Olmstead,  5  Neb.  446,  we  held  that  the 
city,  in  accepting  its  charter  and  the  privileges  therein 
bestowed,  by  implication  promised  the  state  to  perform 
the  duties  thereby  cast  upon*  the  municipality,  and  indi- 
viduals injured  by  the  city's  failure  to  keep  its  promise 
had  a  right  of  action  against  the  city.  "The  acceptance 
of  these  privileges  is  considered  as  raising  an  implied 
promise  on  the  part  of  the  city  to  perform  its  corporate 
duties;  and  this  implied  agreement  made  with  the  sov- 
ereign i)ower  inures  to  the  benefit  of  every  individual  in- 
terested in  the  proper  performance  of  such  duties."  5 
Neb.  446,  9upra.  In  Goodrich  v.  University  Place^  80 
Neb.  774,  the  law  is  reexamined,  and  the  liability  of  a 
city  for  i>ersonal  injuries  is  again  based  ui>on  its  implied 
contract  with  the  sovereign  state.  Judge  Dillon  sug- 
gests there  is  no  contractual  relation  between  the  state 
and  a  municipality  in  those  cases  where  the  city  may  not 
reject,  but  is  compelled  to  accept,  its  charter.  2  Dillon, 
Municipal  Corporations  (4th  ed.)  sec.  967.  Judge  Dil- 
lon admits,  however,  that  the  reason  given  by  us  in  City 
of  Omaha  v.  Olmstead  and  Goodrich  v.  University  Place^ 
9upra,  for  holding  a  city  liable  in  personal  injury  cases. 
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sustains  many  decisions  imposing  a  like  liability  upon 
municipalities.  If  the  law  may  raise  an  implied  promise 
by  a  city  and  fasten  a  liability  upon  it  for  a  failure  to 
keep  that  promise  because  the  city  has  acted  under  a 
charter  it  is  powerless  to  reject,  it  seems  arbitrary  and 
unjust  to  deny  the  city  the  benefit  of  those  immunities 
specifically  granted  the  city  therein. 

The  defendant's  charter  (Comp.  St.  1907,  ch.  12a,  sec. 
207)  provides  that  it  "shall  be  absolutely  exempt  from 
liability  for  damages  or  injuries  suffered  or  sustained  by 
reason  of  defective  public  ways  or  the  sidewalks,"  unless 
notice  in  writing  of  the  defect  shall  have  been  filed  with 
the  city  clerk  at  least  five  days  before  the  accident  oc- 
curred. And,  further,  "in  the  absence  of  such  notice,  so 
filed,  the  city  shall  not  be  liable."  If,  as  suggested  in  the 
majority  opinion,  the  legislature  does  not  have  the  power 
to  absolutely  exempt  a  city  from  liability  to  respond  in 
damages  to  those  injured  by  reason  of  its  defective 
streets,  or  may  not  lawfully  provide  that  such  a  liability 
sliall  not  arise  unless  the  city  shall  have  had  notice  in 
writing  of  the  defect  before  such  accident  occurs,  the 
statute  is  void  if  construed  according  to  its  terms.  No 
principle  of  law  is  cited  to  sustain  the  suggestion  made 
in  the  majority  opinion.  No  adjudicated  case  has  been 
referred  to,  nor  do  I  believe  one  can  be  found,  to  sustain 
the  proposition  that  the  legislature  may  not,  by  the  enact- 
ment of  a  statute  uniform  as  to  the  class  of  cities  upon 
which  it  operates,  exempt  a  municipality  from  all  liability 
because  of  personal  injuries  inflicted  by  reason  of  its 
defective  streets  or  alleys.  On  the  other  hand,  statutes 
granting  such  an  exemption  have  been  sustained  by  courts 
of  last  resort.  O'Harra  t?.  City  of  Portland,  3  Or.  525; 
Rankin  v.  Buckman,  9  Or.  253;  Wilmington  v.  Ewing,  45 
L.  E.  A.  ( Del. )  79 ;  Williams  v.  City  of  Oalveston,  41  Tex. 
Civ.  App.  63. 

In  the  opinion  filed  in  the  last  cited  case,  the  court  did 
say,  as  su^irested  in  the  majority  opinion,  that  the  effect 
of  the  statute  is  to  reduce  the  city's  liability  to  that  of  a 
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county.  The  majority  opinion  is  also  correct  in  stating 
that  we  hold  that  a  city  in  controlling  its  streets  exer- 
cises corporate  and  not  governmental  functions,  but  that 
question  was  not  involved  in  the  Texas  case.  The  supreme 
court  of  Texas  is  in  harmony  with  our  decisions  upon  that 
subject.  The  real  point  determined  in  Williams  v.  City 
of  Galveston,  supra,  was  that  the  legislature  had  the 
power  to  relieve  a  city  from  the  liability  theretofore  im- 
posed upon  it  by  judicial  construction.  Having  the 
power  to  grant  complete  immunity,  it  follows  as  a  matter 
of  course  that  the  legislature  may  extend  a  qualified  ex- 
emption to  the  city.  We  so  held  in  Ooddard  v.  City  of 
TAncoln,  69  Neb.  594,  where  a  statute  identical  in  terms 
with  the  one  considered  in  the  case  at  bar  was  construed 
and  upheld.  That  case  did  not  involve  the  mere  deter- 
mination of  the  i)ower  of  the  legislature  to  relieve  the  city 
from  liability  in  cases  resting  upon  imputed  notice  to  the 
city  that  a  sidewalk  wiis  defective.  The  plaintiff  in  the 
Ooddard  case  alleged  in  his  petition  that  the  sidewalk  at 
the  point  where  his  intestate  was  injured  was  unsafe  and 
dangerous  by  reason  of  the  absence  of  boards  which  had 
formed  a  part  of  the  way,  and  that  the  defendant  city  had 
"full  knowledge"  of  said  defect  for  a  long  time  prior  to 
the  accident.  The  defendant's  demurrer  to  the  petition 
was  sustained,  and  we  affirmed  the  judgment  of  the  dis- 
trict court.  The  constitutionality  of  the  statute  was 
raised,  considered  and  determined  in  the  Goddard  case, 
and  we  held  that,  although  the  city  had  knowledge  for  a 
long  time  prior  to  the  accident  of  tlie  defect  responsible 
for  the  injury,  the  defendant  was  not  liable  because  the 
statutory  written  notice  had  not  been  given.  See,  also, 
McNally  v.  City  of  Gohoes,  53  Hun  (N.  Y.)  202;  Mac- 
Mullen  V.  City  of  Middletoum,  187  N.  Y.  87.  But  it  is  said 
that  a  fair  consideration  of  all  the  other  legislation  upon 
the  subject,  in  connection  with  the  statute  concerning  no- 
tice and  the  apparent  evil  to  be  remedied  thereby,  will  con- 
vince the  impartial,  judicial  mind  that  the  statute  should 
not  be  literally  construed.    There  is  no  ambiguity  in  the 
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statute  under  consideration;  it  is  not  inconsistent  with 
any  other  provision  in  the  city  charter,  nor  does  it  conflict 
with  any  other  legislative  act.  Under  these  circumstances 
the  court  should  hesitate  before  applying  rules  of  con- 
struction to  read  exceptions  into  the  written  law  incon- 
sistent with  the  context  and  tenor  thereof.  Morrill  v. 
Taylor,  6  Neb.  236;  State  v.  Liedtke,  9  Neb.  468;  Statp  v, 
Moore,  45  Neb.  12 ;  Stoppert  v.  Nierle,  45  Neb.  105. 

It  is  argued,  however,  that  in  Tewksbury  v.  City  of  Lin- 
coln, 84  Neb.  571,  we  departed  from  the  literal  meaning 
of  the  Lincoln  charter,  and  for  that  reason  are  not  bound 
by  the  language  employed  by  the  legislature  in  the  statute 
under  consideration  in  the  instant  case.  Tewksbury  v. 
Oity  of  lAncoln  was  a  hard  case,  and  if  it  is  authority 
for  the  majority  opinion  should  be  overruled;  but  I  am 
not  willing  to  concede  so  much.  In  that  case,  while  em- 
ployees of  the  city  of  Lincoln  were  engaged  for  their 
master  in  flushing  a  sewer  during  cold  weather,  they  neg- 
ligently sprayed  a  street  crossing  so  that  it  became  slip- 
pery and  dangerous.  Th6  plaintiff,  while  those  servants 
were  at  work  and  by  reason  of  such  negligence,  slipped, 
fell  and  was  injured.  We  said:  "The  law  never  requires 
an  impossible  thing.  The  section  presupposes  that  tlu 
defect  in  the  public  way  must  have  existed  at  least  five 
days,  otherwise  the  notice  would  be  impossible."  A  well- 
recognized   rule   of  statutory   construction   was   thereby 

applied.  2  Sutherland  (Lewis),  Statutory  Construction 
(2d  ed.),  sec.  516.     The  instant  suit  presents  no  such 

feature,  and  the  rule  ought  not  to  be  applied.  It  is  sug- 
gested, however,  that  where  the  defect  has  been  caused 
by  the  city  it  has  knowledge  of  the  fact,  waives  the  writ- 
ten notice,  and  the  statute  does  not  apply.  This  argu- 
ment proceeds  upon  the  assumption  that  the  legislature 
did  not  intend  to  release  the  city  where  it  had  knowledge 
of  the  defect.  We  held  to  the  contrary  in  Ooddard  v. 
City  of  lAncoln,  supra.  Furthermore,  a  municipal  cor- 
poration is  without  perception,  intellect  or  memory,  and 
all  knowledge  acquired  or  notice  received  by  it  must  be 
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by  imputation  from  the  knowledge  of  or  notice  to  some 
of  its  oflfteers  or  agents.  In  the  case  at  bar  the  defend- 
ant's negligence  is  inferred  from  the  alleged  fact  that  in 
1887,  20  years  before  the  plaintiff  was  injured,  the  muni- 
cipality failed  to  properly  tamp  the  dirt  on  each  side  of 
and  above  a  sewer  24=  inches  in  diameter  laid  20  feet 
beneath  the  surface  of  a  street  in  said  city;  that  subse- 
quently the  dirt  settled  in  said  trench,  and  the  city  paved 
the  street  so  as  to  conceal  the  open  trench.  The  defend- 
ant's liability,  however,  is  predicated  solely  upon  the 
alleged  failure  of  the  city  to  properly  tamp  or  otherwise 
settle  the  dirt  in  said  trench  in  1887.  That  there  may  be 
no  uncertainty  upon  this  point  I  quote  the  eighth  para- 
graph of  the  district  court's  charge  to  the  jury:  "You 
are  instructed,  as  a  matter  of  law,  the  plaintiff  cannot 
recover  in  this  case  unless  the  city  was  negligent  in  the 
construction  of  said  sewer;  that  is  to  say,  failed  to  use 
ordinary  care  and  caution  in  tamping  or  ramming  the 
dirt  when  refilling  said  sewer.  And  if  the  plaintiff  has 
failed  to  satisfy  you  by  a  preponderance  of  the  evidence 
that  the  city  so  failed,  or  if  you  find  the  evidence  evenly 
balanced,  then  you  should  find  for  the  defendant." 

The  judicial  mind  may  logically  reason  and  understand 
that  whatever  knowledge  the  city's  agents  or  officers  may 
have  acquired  in  1887  concerning  the  negligent  tamping 
of  earth  in  said  sewer  was  by  some  process  communicated 
to  a  conscious  municipal  mind  and  continued  within  the 
memory  and  understanding  of  that  intangible  person  for 
tw^o  decades,  but  the  layman  may  be  excused  for  refusing 
to  accept  that  logic.  The  mere  fact  that  courts  do  thus 
reason  is  a  satisfactory  explanation  for  the  enactment  of 
the  statute  under  consideration.  Many  cases  are  brought 
against  a  city  for  personal  injuries  where  the  doctrine 
of  respondeat  superior  is  invoked  to  induce  and  justify  a 
judgment.  Where  any  considerable  period  of  time  exists 
between  the  happening  of  the  alleged  negligence  and  the 
injury  to  the  plaintiff,  there  is  fully  as  much  probability 
that  the  city  will  be  wrongfully  mulcted  in  damages,  as  in 
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those  cases  where  imputed  notice  to  the  city  of  a  defect  in 
its  streets  caused  by  the  negligence  of  third  persons,  or 
the  action  of  the  elements,  is  the  basis  for  the  demand-  In 
the  case  at  bar  the  defendant's  negligence,  if  established, 
is  demonstrated  by  the  testimony  of  a  member  of  the  de- 
fendant's city  council  in  1887,  who  testified,  in  substance, 
that  once  or  twice  a  day  while  the  contractor  was  filling 
said  trench  he  noticed  the  methods  employed  by  the  work- 
men, and  observed  that  the  specifications  in  the  contract 
between  the  contractor  and  the  city  were  being  ignored. 
This  evidence  was  supplemented  by  expert  testimony. 
There  is  proof  to  the  effect  that  at  intervals  subsequent  to 
the  construction  of  said  sewer,  and  up  to  within  about  a 
year  before  the  accident,  the  city  had  refilled  parts  of  said 
trench  and  repaired  the  pavement  along  the  line  of  the 
sewer,  but  the  testimony  further  shows  that  the  soil  in 
Omaha  is  of  a  peculiar  texture,  and  when  used  to  fill  ex- 
cavations will  settle,  notwithstanding  all  known  ordinary 
methods  may  be  used  to  make  it  firm.  An  impartial  con- 
sideration of  the  facts  and  the  well-known  inclination  of 
juries  to  accept  slight  proof  to  support  a  finding  of  notice 
to  a  municipality  of  defects  in  its  streets  leads  to  the 
belief  that  the  legislature  intended  to  make  the  city's 
liability  depend  upon  the  statutory  written  notice  in  all 
cases  where  a  defective  street  is  the  proximate  cause  of 
an  injury. 

Judge  Gray,  in  MacMullen  v.  City  of  Middletown,  187 
N.  Y.  37,  gives  a  logical  reason  for  statutes  like  the  one 
considered  in  the  instant  case :  "The  novelty  of  the  case, 
in  the  feature  of  the  statutory  requirement  that  a  writ- 
ten notice  shall  have  been  given,  is  explained  in  the  legis- 
lative purpose  to  make  that  certain,  which  before  was, 
often,  uncertain.  The  fact  of  knowledge  should  no  longer 
be  dependent  upon  inferences  from  the  evidence  of  cir- 
cumstances; nor  the  liability  of  the  municipality  be  left 
to  a  determination  reached  upon  an  indulgent  construc- 
tion of  the  legal  rule  as  to  actual  notice."  I  do  not  under- 
stand the  opinion  in  the  cited  case  to  hold,  as  suggested 
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in  the  majority  opinion,  that  the  city  was  exempt  from 
liability  because  the  removal  of  snow  and  ice  from  side- 
walks is  a  governmental  function;  the  court  recognizes 
that  the  defendant,  in  the  absence  of  legislation  upon  the 
subject,  would  be  liable  for  its  neglect  in  such  a  case.  I 
again  take  the  liberty  of  quoting  from  the  opinion: 
"Where  the  charter  of  a  municipal  corporation  is  silent 
upon  the  subject,  the  legislature  may  be  regarded  as  hav- 
ing left  its  liability  to  depend  upon  the  general  rule  that, 
if  the  power  conferred  relates  to  the  accomplishment  of 
corporate  purposes,  for  the  corporate  benefit,  the  cor- 
poration is  as  a  private  company  and  there  attaches  the 
same  responsibility  as  there  would  to  a  legal  individual, 
if  i)Ossessing  like  powers  and  franchises.  But  where  the 
charter  voices  the  will  of  the  legislature,  upon  the  sub- 
ject of  the  responsibility  of  the  i)olitical  agency  of  the 
state  to  answer  to  the  complaint  of  a  private  individual, 
it  announces  a  rule  of  conduct  which  is  to  govern  the 
relations  of  the  municipality  with  its  citizens.  No  right 
is  thereby  taken  away;  but  relative  riglits  are  defined, 
which  are  to  be  binding  upon  those  who  choose  to  remain 
residents  of  the  municipality." 

The  opinion  further  demonstrates  that  in  the  distribu- 
tion through  charters  to  municipalities  of  governmental 
powers  and  administrative  duties,  there  is  no  constitu- 
tional limitation  upon  the  regulative  power  of  the  legisla- 
ture. The  legislature  may  specifically  impose  a  liability, 
in  cases  like  the  one  at  bar,  may  attach  conditions  thereto, 
leave  tlie  citizen  to  the  judge-nlade  law  upon  the  subject, 
or  exempt  the  municipality  from  all  financial  responsi- 
bility. The  legislature  has  prescribed  conditions  prece- 
dent to  the  defendant's  liability  for  its  defective  streets, 
which  shield  it  from  the  plaintiff's  claim.  If  the  statute 
works  a  hardship  to  tlie  citizen,  the  legislature  should 
remedy  the  evil  by  an  amendment  to  the  law.  We  should 
not  destroy  the  statute  under  the  guise  of  construing  its 
meaning. 
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The  judgment  of  the  district  court  should  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Lbtton,  J.,  dissenting. 

The  facts  in  this  case  do  not  bring  it  within  the  rule 
of  the  Tewkshury  case,  where  the  injury  was  the  imme- 
diate and  direct  result  of  the  negligence  of  the  city's 
servants.  In  the  present  case  the  city  is  held  liable  for 
a  latent  defect  in  its  streets,  caused  by  a  contractor  20 
years  before  the  accident. 

In  my  opinion,  the  city  is  not  liable  in  the  absence  of 
the  statutory  notice. 


In  be  Estate  of  Nanoy  Brusha. 

Piled  Juthb  10,  1910.     No  16,021. 

1.  Executors  and  Administrators:  Appointment:  Notice.  When  the 
probate  court  orders  service  of  notice  of  application  for  appoint- 
ment of  an  administrator  for  an  intestate  estate  by  publication, 
the  order  being  somewhat  ambiguous  in  its  language,  and  after- 
wards a  publication  is  made  such  as  the  court  might  have  ordered 
under  the  provisions  of  the  statute  and  such  as  the  order  of  the 
court  might  be  reasonably  construed  to  authorize,  and  the  court 
approves  and  acts  upon  such  service  and  appoints  an  adminis- 
trator, the  refusal  of  the  court  to  set  aside  such  appointment  for 
want  of  legal  notice  thereof  will  be  sustained. 

2. :     Claims:     Allowance:     Limitations.     It  is  erroneous  for 

the  probate  court  to  allow  against  the  estate  of  a  deceased  person 
a  claim  that  is  on  its  face  barred  by  the  statute  of  limitations. 

S. :   :    Setting  Aside  Allowance.  When  the  probate  court 

allows  a  claim  against  a  decedent's  estate,  with  the  consent  of 
the  administrator,  and  at  the  same  term  a  party  Interested  as 
heir  of  the  estate,  who  has  not  consented  to  such  allowance,  shows 
to  the  court  by  petition  that  a  substantial  part  of  the  claim  so 
allowed  appears  upon  the  face  of  the  claim  to  be  barred  by  the 
statute  of  limitations  and  aslvs  that  the  allowance  be  set  aside, 
Buch  petition  should  be  granted. 
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Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.  Judgment  of  district  court 
reversed  and  judgment  of  county  court  afjirmed  as  modi- 
fied. 

John  C.  Watson^  for  appellant. 

L.  F.  Jackson  and  E.  F.  Warren,  contra. 

Sedgwick,  J. 

Nancy  Brusha  died  at  lier  residence  in  Otoe  county  in 
April,  1907.  A  son  survived  her,  and  also  a  brotlier  and 
two  sisters.  Afterwards  her  brother,  George  W.  Hawke, 
filed  in  the  county  court  of  Otoe  county  a  petition  for  the 
appointment  of  an  administrator  of  the  estate  of  the 
deceased.  In  that  petition  he  alleged  that  the  son  of  the 
deceased,  William  Brusha,  was  about  40  years  of  age,  and 
that  his  postoffice  address  is  unknown  "and  has  been  un- 
known to  your  petitioner  or  any  relative  of  said  Nancy 
I?rusha  for  18  years  or  more."  Upon  this  petition  Robert 
Payne  was  appointed  administrator,  and  afterwards  the 
said  George  W.  Hawke  filed  his  claim  against  the  de- 
ceased with  the  county  court  of  said  county,  Avhich  was 
allowed  by  the  court,  and  the  said  William  Brusha  after- 
wards filed  his  petition  in  the  county  court  to  set  aside 
the  api)oititment  of  the  said  administrator  and  the  allow- 
ance of  all  claims  that  had  been  allowed  against  the 
estate,  and  especially  the  claim  of  the  said  George  W. 
Hawke.  The  administrator  and  the  said  George  W. 
Hawke  filed  separate  demurrers  to  the  said  petition,  which 
were  sustained,  and  the  petition  was  dismissed.  William 
Brusha  thereui)on  appealed  to  the  district  court,  and 
upon  hearing  in  that  court  the  judgment  of  the  county 
court  was  aflftrmed,  and  the  petitioner  has  appealed  to 
this  court.  While  the  proceedings  have  been  pending  in 
this  court  the  claimant  has  died,  and  the  proceedings  have 
been  revived  in  the  name  of  his  administrator. 
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1.  The  first  contention  is  that  tlie  order  appointing  the 
administrator  is  void  for  want  of  sufficient  notice.  The 
statute  provides:  "When  application  shall  be  made  to 
the  judge  of  probate  for  the  appointment  of  an  adminis- 
trator of  an  intestate  estate,  or  for  letters  of  administra- 
tion with  the  will  annexed,  he  shall  cause  the  notice  of  the 
same,  and  of  the  time  and  place  of  the  liearing  thereof,  to 
be  given  by  personal  service  on  all  persons  interested,  or 
by  publication,  under  an  order  of  such  court,  in  such 
newspaper  printed  in  this  state  as  he  may  direct."  Ann. 
St.  1909,  sec.  5060.  This  statute  leaves  the  matter  to  the 
probate  court  to  determine  what  publication  shall  be  made 
in  case  personal  service  is  not  had  upon  the  parties  in- 
terested. Pursuant  to  this  statute  the  court  ordered  ''that 
notice  of  these  proceedings  be  given  by  publishing  a  copy 
of  this  order  in  the  Nebraska  City  News,  a  newspaper 
printed  in  said  county  once  a  week,  three  successive  weeks 
prior  to  said  day  of  hearing."  It  appears  from  the  proof 
of  publication  that  the  Nebraska  City  News  is  a  daily  pa- 
per, and  that  this  notice  was  published  daily  therein,  ex- 
cept Sundays,  commencing  on  the  24th  day  of  April  an'd 
ending  on  the  8th  day  of  May,  so  that  tlie  first  publica- 
tion was  two  weeks  before  the  day  of  hearing.  The  notice 
was  not  published  for  three  full  weeks,  but  it  was  pub- 
lished more  than  once  in  each  one  of  tliree  several  weeks. 
The  language  of  the  order  in  this  respect  is  perhaps  some- 
what indefinite,  and  whether  this  publication  is  to  be  re- 
garded as  a  compliance  with  the  order  dei)ends  upon  the 
construction  to  be  given  to  the  order.  Under  the  statute^ 
above  quoted  it  was  of  course  competent  for  the  court  to 
order  the  publication  as  it  was  in  fact  made,  and,  as  the 
court  has  so  construed  the  order  by  approving  and  acting 
upon  the  publication,  we  are  of  opinion  that  the  publica- 
tion was  sufficient.  The  order  appointing  the  adminis- 
trator upon  this  notice  should  not  be  vacated. 

2.  The  second  contention  of  the  petitioner  is  more 
serious.  It  appears  that  pursuant  to  tlie  statute  the  county 
court  made  an  order  in  regard  to  the  hearing  of  claims 
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against  the  estate  as  follows:    "All  creditors  of  said  de- 
ceased will  meet  the  administrator  of  said  estate,  before 
me,  county  jxidge,  in  said  court,  at  Nebraska  City,  in  said 
county  and  state,  on  July  9th,  1907,  Septembc^r  9th,  1907, 
and  November  9th,  1907,  at  2  o'clock  P.  M.,  each  day  for 
the  purpose  of  presenting  their  claims  for  examination, 
adjustment  and  allowance.    Creditors  have  until  Novem- 
ber 9th,  1907,  but  no  longer,  in  wliich  to  file  their  claims 
in  this  court  against  said  estate."    There  were  numerous 
claims  filed  and  allowed  against  the  estate,  and  among 
them,  as  before  stated,  a  claim  of  the  brother,  George  W. 
Hawke.    The  amount  of  the  claim  as  filed  was  $1,529.09. 
A  part  of  the  claim  was  barred  by  the  statute  of  limita- 
tions, as  appeared  upon  the  face  of  the  claim.    The  total 
amount  of  the  claim  not  so  barred  bv  the  statute  of  limi- 
tations  was  f  1,108.64,  and  the  claim  was  allowed  at  $1,- 
217.59,  so  that  upon  the  face  of  tlie  record  itself  it  ap- 
I)eared  that  more  than  JlOO  had  been  allowed  that  was 
barred  by  the  statute  of  limitations.     In  section  221  of 
the  decedent  act    (Comp.   St.   1909,   ch.  23),  it  is  pro-, 
vided:     "No  claim  baiTed  by  the  statute  of  limitations 
shall  be  allowed  by  the  commissioners  in   favor  of  or 
against  the  estate  as  a  set-oflf  or  otherwise."    Section  610 
of  the  code  makes  sections  602  to  611,  inclusive,  a])pli- 
cable  to  probate  courts,  and  section  610  contains  the  fol- 
lowing language:    "In  estimating  time,  the  probate  couii: 
sliall,  for  this  purpose,  be  considered  as  holding,  in  each 
year,  three  terms  of  four  months  each,  the  first  commenc- 
ing on  the  first  day  of  January  of  each  year."    The  order 
allowing  tlie  claim  complained  of  was  made  on  the  9th 
day  of  September,  1907,  and  the  petition  to  vacate  that 
order  was  filed  during  the  same  term  of  the  probate  court, 
to  wit,  on  the  8th  day  of  November,  1907,  and,  as  already 
noticed,    the   time   limited    by    the    court    for    adjusting 
claims  against  the  estate  had  not  yet  expired.    The  peti- 
tion alleges  that  the  petitioner  was  then  and  had  for  sev- 
eral years  been  a  resident  in  California,  and  that  he  was 
not  aware  of  the  death  of  his  mother,  or  the  i)roceedin,us 
20 
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that  were  being  taken  in  regard  to  her  estate.  The  probate 
court,  of  course,  had  complete  control  of  its  proceedings 
during  the  term  in  which  they  were  entered,  and  under 
the  circumstances  above  cited  we  think  that  the  showing 
of  diligence  on  the  part  of  the  petitioner  was  sufficient, 
and  that  the  county  court's  attention  being  called  at  the 
same  term  to  the  fact  that  with  the  consent,  as  this  record 
shows,  of  the  administrator  a  claim  had  been  allowed,  a 
substantial  part  of  which  was  barred  by  the  statute  of  limi- 
tations, tlie  order  should  have  been  set  aside,  and  a  re- 
hearing had  upon  the  claim. 

For  those  reasons,  the  judgment  of  the  district  court 
is  reversed,  and  the  judgment  of  the  county  court  modified 
so  as  to  set  aside  the  order  allowing  the  claim  of  George 
W.  Hawke.  In  all  other  respects  the  judgment  of  the 
county  court  is  affirmed.  All  costs  are  taxed  against  the 
estate  of  George  W.  Hawke. 

Judgment  accordingly. 


lEETUs  W.  Jacoby,  appellant,  v.  Gus  A.  Viblb,  appellee. 

Filed  June  10,  1910.    No.  16,039. 

Specific  Performance:  Agueement  to  Execute  Lease.  When  an  agree- 
ment to  sell  and  convey  land  Includes  also  an  agreement  on  the 
part  of  the  purchaser  to  lease  to  the  vendor  certain  buildings  and 
improvements  situated  on  said  land,  and  by  accident  and  over- 
sight of  the  parties  the  lease -is  not  executed  at  the  time  of  the 
execution  and  delivery  of  the  deed,  and  tlje  vendor  of  the  land 
retains  and  uses  the  said  buildings  and  improvements  for  a  part 
of  the  agreed  term  of  lease,  an  action  in  equity  may  be  main- 
tained to  enforce  the  execution  of  such  lease  and  to  restrain  the 
purchaser  of  the  land  from  interfering  with  the  possession  and 
use  of  Faid  buildings  and  improvements  during  the  agreed  term 
of  the  lease. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish^  Judge,    Reversed. 
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Burr  d  Marlay^  for  appellant. 
George  A.  Adams ^  contra, 

Sedgwick,  J. 

A  general  demurrer  was  sustained  to  the  plaintiff's 
petition  in  the  district  court  for  Lancaster  county  and  a 
judgment  entered  dismissing  the  same,  and  the  plaintiff 
has  appealed  to  this  court. 

The  petition  alleges  that  in  February,  1907,  the  plain- 
tiff and  several  others  were  the  joint  owners  of  three 
separate  tracts  of  land;  that  these  three  tracts  of  land 
had  been  used  as  one  farm  and  owned  by  the  same  parties 
for  a  great  many  years,  and  had  a  dwelling  house  and  other 
farm  improvements  tliereon;  that  plaintiff  had  resided 
in  the  dwelling  house  for  more  tlian  30  years,  and  that 
at  the  time  named  the  plaintiff  and  other  owners  of  the 
said  tracts  of  land  entered  into  negotiations  with  the  de- 
fendant to  sell  and  did  afterwards  sell  to  the  defendant 
one  of  the  three  said  tracts  of  luiul,  and  that  at  that  time 
a  part  of  the  farm  improvenumts  above  named  were 
located  on  the  tract  so  sold  to  the  defendant,  consisting 
of  several  corneribs  and  a  buggy  liouse,  and  that  these 
improvements  occupied  substantially  an  acre  of  ground 
upr)n  the  tract  sold  to  the  defendant,  which  ground  was  sur- 
rounded by  a  wire. fence;  and  that  during  the  said  negotia- 
tions for  the  sale  of  the  said  tract  to  the  defendant,  and 
as  a  part  of  the  same  negotiations  and  contract,  it  was 
agreed  between  the  plaintiff  and  all  parties  interested 
witli  him  on  the  one  part,  and.  the  defendant  on  the  other 
part,  that  tlie  defendant,  when  he  received  his  deed  for 
the  said  tract  of  land,  should  execute  and  deliver  to  the 
j)laintiff  a  lease  for  the  said  acre  of  ground  and  the  said 
corneribs  and  buggy  house  thereon  for  the  teim  of  ten 
years  at  the  agreed  rental  of  |10  a  year,  whicli  tlie  plain- 
tiff agreed  to  pay  him  therefor,  but  by  mere  oversight  at 
the  time  the  said  deed  was  delivered  the  defendant  failed 
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and  neglected,  in  closing  up  said  negotiations,  to  execute 
and  deliver  to  plaintiff  the  said  lease,  and  the  defendant 
has  removed  some  of  the  said  improvements  from  the  said 
acre  tract,  and  is  tlireatening  to  remove  tliem  and  exclude 
the  said  plaintiff  from  the  use  of  the  said  tract  and  im'- 
provements. 

It  is  argued  in  the  brief  of  the  defendant  that  the  agree- 
ment to  lease  this  acre  of  land  and  improvements  is  within 
the  statute  of  frauds,  and,  not  having  been  put  in  writing, 
is  void.  This  contention  of  the  defendant  cannot  be  sus- 
tained. If  the  agreement  of  these  parties  had  been  that 
the  stipulation  in  regard  to  the  leiise  of  this  acre'  of 
ground  and  the  cribs  and  other  improvements  thereon 
should  be  inserted  in  the  deed,  and  the  provision  was 
omitted  from  the  deed  by  accident  or  oversight,  there 
could  of  course  be  no  doubt  that  an  action  to  reform  the 
deed  would  be  sustained,  and  we  see  no  distinction  be- 
tween such  an  action  and  the  case  now  at  bar.  If  the 
contract  of  the  parties  had  been  completed  as  it  was 
agreed  upon,  the  deed  and  the  lease  would  be  construed 
together  as  one  contract,  and  would  be  virtually  one  wri- 
ting, and  this  action  is  therefore  essentially  an  action  to 
reform  the  written  contract  and  make  it  as  it  was  agreed 
upon  and  intended  to  be  by  the  parties. 

It  is  suggested  in  the  defendant's  brief  that  some  of 
the  allegations  of  the  petition  are  untrue.  With  this,  of 
course,  we  have  nothing  to  do.  We  must  take  the  allega- 
tions as  they  are,  and  when  the  defendant  has  answered 
and  the  proof  is  taken,  the  court  can  determine  the  merits 
of  the  controversy. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed. 
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Charles  A.  Hetzel,  appellee,  v.  Horace  Q,  Lyon  bt  al., 

APPELLANTS. 
Filed  June  10,  1910.    No.  16,089. 

1.  Statute  of  Frauds:    Buokerags  Contract:    Parol  Modification.    A 

contract  of  agency  between  a  landowner  and  broker  or  agent  for 
the  sale  of  the  land  of  the  former,  which  by  Its  terms  limits  the 
time  of  Its  continuance,  may  be  modified  by  parol  so  as  to  extend 
the  time  of  the  existence  of  the  agent's  authority  to  sell  under 
the  contract. 

2.  Appeal:  Admission  of  Evidence.  It  Is  not  reversible  error  to  admit 

In  evidence  a  written  contract,  when  the  substance  of  the  con- 
.    tract  Is  already  In  evidence  and  the  record  contains  no  contra- 
diction of  such  evidence. 

'  Appeal  fpom  the  district  court  for  Sheridan  county: 
WiLUAM  H.  Westover,  Judge.    Affirmed. 

C.  Patterson,  for  appellants. 

Albert  W.  Grites,  contra,. 

Sedowick,  J. 

The  plaintiff  recovered  a  judgment  against  the  defend- 
ants in  the  district  court  for  Sheridan  county  for  $500  as 
commissions  on  a  contract  for  the  sale  of  lands  of  the 
defendants.    The  defendants  have  appealed  to  this  court. 

The  contract  between  the  parties  authorizing  the  plain- 
tiff to  sell  the  lands  of  the  defendants  was  in  writing, 
signed  by  both  parties,  and  described  the  land  to  be  sold, 
and  set  forth  the  compensiition  to  be  allowed  the  agent. 
It  also  contained  the  following  stipulation:  ^This  con- 
tract shall  terminate  at  the  end  of  60  days  from  date, 
unless  an  extension  of  time  is  made  in  writing  and  at- 
tached hereto."  It  was  dated  July  5,  1906.  No  agree- 
ment in  writing  was  made  by  the  parties  extending  the 
time  of  the  contract.  The  evidence  shows  that  after  the 
expiration  of  the  time  named  in  the  contract  the  plain- 
tiff, at  the  solicitation  of  the  defendants,  continued  to 
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endeavor  to  find  a  purchaser  for  the  land,  and  that  in 
September,  1907,  he  found  a  purchaser  and  sold  the  land 
to  one  Weidling,  which  sale  was  satisfactory  to  the  de- 
fendants. It  seems  that  other  agents  claimed  to  have 
something  to  do  with  the  sale  of  the  land  and  to  be  entitled 
to  the  commissions.  The  defendants  settled  with  them, 
and  took  their  bond  indemnifying  the  defendants  against 
any  claims  that  the  plnintiflf  might  make  for  commissions. 

The  principal  (juestion  raised  and  discussed  by  the  de- 
fendants in  their  brief  is  whether  a  contract  of  this  kind, 
which  contains  a  limitation  of  the  time  of  its  continuance, 
can  be  extended  by  a  parol  agreement  between  tlie  parties 
upon  sufficient  consideration,  or  whether  such  agreement 
extending  the  time  of  the  contract  must  be  in  writing, 
signed  by  the  parties  thereto.  We  consider  that  tliis  ques* 
tion  has  already  been  determined  by  this  court.  In  Rank 
V.  Qarvey,  66  Neb.  767,  the  question  was  presented 
whether  such  a  contract  of  agency  could  be  modified  by 
parol  agreement  so  as  to  change  the  price  at  wiiich  the 
agent  was  authorized  to  sell  the  land,  and  it  is  said  in  the 
opinion  that  "the  instrument  granting  the  agent  au- 
thority to  sell,  as  originally  given,  would  have  been  suffi- 
cient to  meet  the  statute,  even  though  it  had  not  named 
the  price  at  whicli  the  agent  could  sell.  It  follows,  there- 
fore, that  the  parties  were  at  liberty  to  modify  by  parol 
such  portions  of  the  contract  as  the  statute  does  not  re- 
quire should  be  in  writing."  Applying  this  rule  to  the 
case  at  bar,  it  must  be  said  that  the  statute  does  not  re- 
quire that  the  time  for  the  existence  of  the  agent's 
auhoritv  to  sell  must  be  stated  in  the  written  contract, 
and  therefore  that  is  one  of  the  provisions  that  may  be 
modified  by  parol.  This  disi)oses  of  the  principal  ques- 
tion in  the  case. 

It  is  urged  in  the  defendants^  brief  that  the  court,  exred 
in  allowing  the  plaintiff  to  introduce  in  evidence  the  con- 
tract of  guarantee  above  referred  to.  It  a})[)ears  that  the 
deposition  of  Mr.  Weidling,  to  whom  the  land  was  sold 
by  plaintiff,  was  taken  and  read  in  evidence,  and  that  as 
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a  part  of  that  deposition  there  were  attacliod  certain  let- 
ters written  by  the  defendant  Horace  G.  Lyou  to  Mr.  Weid- 
ling,  and  in  one  of  them,  dated  December  28,  1907,  in  which 
the  defendant  details  some  of  the  particulars  of  liis  contro- 
versy with  the  plaintiff  in  regard  to  these  commissions,  the 
defendant  says:  "I  settled  with  the  Maverick  people  on 
this  basis,  and  took  their  receipt  in  full  and  a  bond  fully 
indemnifying  me  against  any  judgments,  costs  or  personal 
expense  from  any  suit  that  Hetzel  liad  brouglit  or  might 
bring."  It  is  stated  in  the  plaintiff's  brief,  and,  so  far 
as  we  have  been  able  to  ascertain,  correctly  stated,  that 
these  letters  were  put  in  evidence  before  the  juiy  without 
objections  on  the  part  of  the  defendants.  '  Tliere  is  other 
evidence  of  the  same  general  nature  which  appears  to  have 
been  received  without  objection,  and  this  evidence,  so  far 
as  we  have  seen,  was  not  contradicted.  It  therefore  ap- 
pears that  the  defendants  have  not  been  prejudiced  by  the 
introduction  of  the  indemnifying  bond  in  ({uestion. 

All  the  other  objections  urged  in  the  brief  deptaid  en- 
tirely upon  matters  already  disposed  of,  and  we  lind  no 
reversible  error  in  the  record. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Julia  C.  Benson,  appellant,  v.  HERArAN  R.  Peters, 

APPELLEE. 
Piled  June  10,  1910.     No.  16,440. 

1.  Appeal:    Evidence:    Review.    When  a  judgment  is  reversed  by  this 

court  for  want  of  evidence  to  support  it,  and  the  cause  remanded 
for  jmoiher  trial,  and  the  evidence  upon  another  trial  is  the  same 
as  on  the  former  trial,  the  question  as  to  the  sufficiency  of  the 
evidence  will  not  be  again  examined. 

2.  Evidence:    Conclusions.    In  a  jury  trial,  a  question  that  calls  for 

the  conclusion  of  a  witness  on  the  issue  being  tried  is  incom- 
petent 
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Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

Weaver  <&  Oilier,  for  appellant 

Greene,  Breckenridge  &  Matters,  contra. 

Sedgwick,  J. 

This  is  the  second  appeal  in  this  case.  The  opinion 
upon  tlie  former  appeal  is  reported  in  82  Neb.  189,  where 
a  sufficient  statement  of  the  nature  of  the  case  may  be 
found.  Upon  the  first  trial  the  plaintiff  recovered  a  judg- 
ment whicli  was  reversed  in  the  opinion  referred  to. 
Upon  another  trial  in  the  district  court  the  judge,  after 
hearing  the  evidence,  instructed  the  jury  to  find  a  verdict 
for  the  defendant,  and  the  plaintiff  has  appealed. 

The  plaintiff  insists  that  the  evidence  was  sufficient  to 
require  that  the  case  be  submitted  to  the  jury,  but  at  the 
same  time  it  is  conceded  that  the  evidence  is  precisely  the 
same  tliat  it  was  upon  the  former  trial,  in  which  it  was 
held  by  this  court  to  be  insufficient  to  support  a  verdict 
in  favor  of  the  plaintiff.  The  real  cause  of  complaint  of 
the  plaintiff  upon  this  hearing  is  in  the  exclusion  of 
evidence,  and  in  regard  to  this  the  plaintiff  in  the  brief 
says:  "Upon  this  trial  of  the  case  in  the  district  court 
before  his  Honor  Judge  Day,  Mrs.  Benson  undertook  to 
supply  the  link  which  the  majority  of  the  supreme  court 
lield  was  wanting."  The  plaintiff  was  a  chambermaid  in 
tiro  ^ferchants'  hotel  in  Omaha,  and  the  defendant  w^as 
the  proprietor  of  the  hotel.  Her  alleged  cause  of  action 
was  that  she  was  required  to  go  from  the  rooms  where 
she  worked  to  her  meals  by  way  of  the  freight  elevator  to 
the  basement,  and  then  to  the  kitchen,  and  that  at  the 
time  of  her  accident  the  basement  was  dark,  and  she,  in 
stepping  from  the  elevator,  slipped  and  sprained  her 
ankle.  In  the  former  opinion  it  was  said:  "The  sum  of 
the  evidence  intended  to  connect  the  alleged  carelessness 
with  the  injury  is  that  the  basement  was  dark  and  that 
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the  plaintiff  slipped  and  sprained  her  ankle.  There  is  no 
evidence  indicating  that  the  darkness  was  responsible  for 
the  injury.  The  alleged  carelessness  has  not  been  shown 
to  be  the  proximate  cause  of  the  injury  sustained." 

On  the  last  trial  the  plaintiff's  counsel  asked  her,  while 
she  was  upon  the  witness  stand :  "Would  you  have  slipped 
and  been  injured  if  the  light  had  been  turned  on?''  This 
was  excluded  upon  objection,  and  the  plaintiff  excepted. 
She  was  then  asked :  "What  caused  you  to  slip  and  sprain 
your  ankle?"  which  was  likewise  excluded.  She  then 
offered  to  show  in  answer  to  these  questions  that  the  cause 
of  her  slipping  and  spraining  her  ankle  was  the  darkness, 
which  would  not  allow  her  to  see  where  she  was  stepping. 
She  was  told  that  she  might  describe  the  conditions  and 
describe  what  she  did,  but  not  state  her  conclusions.  The 
witness  had  already  testified  that  there  was  an  electric 
lamp  near  the  elevator,  but  the  light  was  not  turned  on, 
and  that  the  girls  sometimes  turned  on  the  light  from  the 
<4evator  as  they  went  down,  but  that  she  did  not  do  so 
on  this  occasion ;  that  it  was  dark  on  this  occasion  when 
slie  stepped  out,  and  that  when  she  stepped  onto  the  step 
from  the  elevator,  "I  got  injured,  I  sprained  my  ankle, 
my  foot.  Q.  How  did  yon  sprain  it?  A.  By  stepping  on 
the  board.  Q.  What  was  the  matter  with  the  board?  A. 
It  was  slippery^  I  think."  She  was  then  asked :  "And  was  it 
dark — or  was  it  so  that  you  could  not  see  where  you  were 
stepping?"  This  question  was  objected  to  by  the  defend- 
ant as  leading  and  suggestive,  but  the  objection  was  over- 
ruled, and  she  answered:  "I  could  not  see  where  I  was 
stepping,  but  I  thought  I  was  stepping  on  the  board  or 
tlie  plank."  Then  she  was  asked:  "Would  you  have 
slipped  and  been  injured  if  the  light  had  been  turned 
on?"  This  question,  as  has  already  been  stated,  she  was 
uot  allowed  to  answer,  and  this  ruling  is  manifestly  cor- 
rect. This  was  the  principal  question  that  the  jury  was 
railed  upon  to  answer,  and  in  tlie  condition  of  the  evi- 
<lence,  and  under  the  former  decision  of  this  court,  it  was 
Ihe  very  gist  of  the  case. 
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There  being  no  other  error  complained  of,  the  judgment 
of  the  district  court  is 

Affirmed. 


City  Savings  Bank,  appellant,  v.  Maey  E.  Oablon, 

appellee. 

Vjubd  JuiTS  10,  1910.    No.  16»588. 

1.  Pleading:   Demukrer.   The  merits  of  a  general  demurrer  to  a  peti- 

tion must  be  determined  from  the  allegations  of  the  petition 
alone. 

2.  New  Trial:    PErmow  tn  Equity:    Demttrreb:    Presumption.    Upon 

a  general  demurrer  to  a  petition  in  an  action  in  equity  for  a  new 
trial  of  a  civil  action  at  law  on  the  ground  of  newly  discovered 
evidence  it  will  be  presumed  that  t-fee  facta  found  upon  the  former 
trial  will  be  found  the  same  upon  the  new  trial,  unless  the  peti- 
tion for  new  trial  shows  that  additional  evidence  can  be  pro- 
duced as  to  such  facts. 


:     Newly  Discovered  Evidence.    The  courts  will  not  grant  a 

new  trial  on  the  ground  of  newly  discovered  evidence  unless  it 
appears  probable  that  a  different  result  may  be  reached. 


i. :    False  Testimony.    Evidence  tending  to  show  that  the  pre- 

yaillng  party  upon  the  former  trial  testified  falsely  upon  a  vital 
Issue  in  the  case,  which  false  testimony  if  believed  mfght  have 
controlled  the  decision,  is  material;  and  if  it  appears  that  the  de- 
feated party  was  without  fault  or  negligence  in  not  producing 
such  evidence,  and  that  the  same  can  be  produced  on  another 
trial,  and  might  probably  change  the  result,  a  new  trial  should 
be  granted. 

6. :     Diligence.    The  allegation  of  the  petition  examined,  and 

held  to  be  sufficient  to  show  due  diligence  to  procure  for  the 
former  trial  the  evidence  which  It  is  alleged  has  been  discovered 
since  that  trial. 

6.  Beceivers:  Liability  of  Parties  roB  Acts  of  Recei\icb.  A  receiver 
appointed  by  the  court  in  the  progress  of  litigation  acts  as  re- 
ceiver for  all  of  the  parties  Interested ;  but  he  is  not  the  agent  foi' 
the  parties  in  the  sense  that  each  of  the  i)arties  interested  In  the 
litigation  is  personally  severally  responsible  for  his  wrongful  or 
negligent  acts. 
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Appeal  from  the  district  court  for  Douglas  county. 
Albxandeb  C.  Troup,  Judge.    Reversed. 

William  Baird  &  Sons,  for  appellant. 
JJ.  H.  Bowes  and  E.  0.  Hodder,  contra. 

Sedgwick,  J. 

The  injury  complained  of  in  this  case  occurred  in  Sep- 
tember, 1903.  It  was  alleged  that  an  old  cistern  on  the 
property  occupied  by  the  bank  had  been  filled,  and  the 
work  was  ao  carelessly  and  negligently  done  by  the  bank 
that,  while  Mrs.  Carlon  was  passing  on  the  walk  that  had 
been  laid  over  the  cistern,  the  walk  gave  way  and  she  was 
injured.  The  case  has  been  several  times  tried  to  a  jury, 
and  this  is  the  third  time  it  has  appeared  in  this  court. 
Carlon  v.  City  Savings  Bank,  82  Neb.  582,  85  Neb.  659. 
Upon  the  last  jury  trial  in  the  lower  court,  Mrs.  Carlon 
had  a  substantial  judgment  against  the  bank,  which  was 
afflnned  by  this  court.  Shortly  after,  the  bank  began  this 
action  in  the  lower  court  to  obtain  a  new  trial  of  the  cause 
on  the  ground  of  newly  discovered  evidence,  showing  that 
the  plaintiff  in  the  former  proceedings  had  prevailed  by 
means  of  fraud  and  perjury.  In  its  petition  the  bank  al- 
leges that,  in  her  action  against  the  bank,  Mrs.  Carlon 
alleged  that  the  bank  was  the  owner  of  the  premises  of 
which  she  was  in  possession  as  tenant,  and  that  there  was 
on  said  premises,  between  the  dwelling  house  and  an  out- 
house, under  a  sidewalk,  an  open  cistern,  which  the  bank 
under^^ook  to  fill,  and  in  attempting  to.  fill  said  cistern 
used  frozen  dirt  and  manure,  and  placed  back  over  the 
cistern  a  walk  which  was  rotted  underneath  and  weakened 
by  age,  and  that  the  filling  of  said  cistern  was  negligently 
done,  and  that  she,  while  passing  over  said  walk,  broke 
through  the  same,  and  by  reason  thereof  sustained  in- 
juries. The  petition  herein  also  alleges  that  the  bank 
answered  in  that  action  that  it  did  not  own,  and  was  not 
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in  possession  or  control  of,  the  premises  described  at  the 
time  of  the  alleged  fQling  of  said  cistern,  and  did  not  fill  or 
cause  said  cistern  to  be  filled,  and  that  said  plea  wa*s  true 
and  was  a  complete  defense  to  said  action.  The  petition 
herein  further  alleges  that  at  the  time  the  cistern  was 
filled  the  premises  occupied  by  Mrs.  Carlon  as  tenant  were 
in  possession  and  under  the  control  of  William  K.  Potter, 
receiver  of  the  Omaha  Loan  &  Trust  Company,  who  also 
collected  the  rents  and  appropriated  the  same  to  his  own 
account,  as  receiver,  and  who  was  in  no  respect  authorized 
to  represent  the  bank  in  any  way,  and  that  the  cistern  wa« 
filled  in  the  month  of  November,  1902,  and  that  the  said 
Potter  retained  possession  and  control  of  the  same,  col- 
lecting the  rents  and  appropriating  the  same  until  the 
month  of  March,  1903,  when  by  order  of  the  court  he 
turned  over  the  control  of  the  premises  to  the  bank,  and 
that  the  bank  then  took  the  premises  without  any  knowl- 
edge of  the  existence  of  said  cistern  or  the  alleged  filling 
of  the  same  on  said  premises  until  after  the  happening  of 
the  accident  complained  of,  and  that  one  Badgerow  was  an 
employee  of  the  bank  and  in  possession  of  the  premises 
in  question  from  and  after  the  19th  day  of  March,  1903, 
and  that  Mrs.  Carlon,  for  the  purpose  of  inducing  the 
court  and  jury  to  believe  that  the  bank  caused  said  cistern 
to  be  filled,  testified  on  the  trial  of  said  cause  that  she 
notified  said  Badgerow  within  a  week  of  the  19th  day  of 
March,  1903,  of  the  existence  of  said  cistern,  and  that 
said  Badgerow  thereupon  proceeded  to  cause  said  cistern 
to  be  filled,  and  that  said  testimony  was  wholly  untrue, 
and  that  said  Badgerow  did  not  cause  said  cistern  to  be 
filled  or  know  of  the  existence  of  the  same  until  some  time 
in  the  month  of  August,  1903,  and  that  said  cistern  was 
in  fact  filled  by  and  under  the  direction  of  an  employee 
of  William  K.  Potter,  receiver,  in  the  month  of  Novem- 
ber, 1902,  long  before  the  bank  took  charge  of  said 
premises;  that  the  verdict  of  the  jury  and  judgment  of  the 
court  against  the  bank  in  favor  of  Mrs.  Carlon  was  based 
upon  the  aforesaid  false  testimony.     The  petition  herein 
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further  alleges  that  the  saifl  Potter,  as  receiver,  kept 
books  of  account,  among  which  was  a  journal  of  original 
entries,  and  in  which,  in  the  regular  order  of  business, 
there  was  entered  an  account  of  the  employment  by  the 
said  receiver  of  one  Laritsen  to  fill  the  said  cistern  and 
the  payment  of  him  for  the  siiid  services  by  the  said  re- 
ceiver. A  copy  of  the  alleged  entry  is  set  out  in  the 
petition,  from  which  it  appears  that  it  was  entered  on  the 
2l8t  day  of  November,  1902. 

There  seems  to  be  no  doubt  of  the  competency  of  this 
evidence,  and  that  it  might  have  great  weight  in  determin- 
ing the  principal  issue  presented  in  this  case,  which  was 
whether  the  bank  in  fact  caused. the  cistern  to  be  filled 
and  so  was  chargeable  with  any  negligence  in  performing 
the  work.  The  defendant,  however,  insists  that  the  plain- 
tiff has  not  shown  proper  diligence  to  procure  this  evi- 
dence upon  the  trial  of  the  case.  Determining  this  cause 
upon  the  allegations  of  the  petition  alone,  and  not  an- 
ticipating what  the  evidence  as  to  diligence  may  be  upon 
issues  properly  joined,  we  are  of  opinion  that  due  dili- 
gence is  shown.  It  appears  from  the  allegations  of  the 
petition  that  this  record,  which  it  is  now  sought  to  use  in 
evidence,  was  one  of  the  books  kept  by  the  Omaha  Loan 
&  Trust  Company,  and  that  afterwards  the  books  con- 
nected with  this  receivership  were  "stored  in  the  garret 
of  the  court  house''  of  Douglas  county,  and  that  the  of- 
ficers and  attorneys  of  the  bank  were  not  aware  that  the 
books  liad  beeji  so  stored,  and  that  they  employed  one 
WtMJden  before  the  trial  of  the  action  in  which  the  judg- 
ment was  rendered  to  find  the  account  books  of  the  re- 
ceiver; that  tlie  said  Weeden  was  chief  clerk  of  the  Omaha 
Loan  &  Trust  Company  prior  to  the  appointment  of  Pot- 
ter as  re<*eiver,  and  was  retained  by  Potter  after  his  ap- 
pointment, and  had  charge  of  the  books  which  were  taken 
and  used  by  Potter  as  receiver,  and  knew  the  book  which 
contained  the  rent  account  of  these  premises;  that  the 
plaintiff  was  informed  and  believed  that  Weeden  was  the 
person  who  had  the  best  means  of  knowing  and  of  finding 
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the  said  book,  and  that  Weeden  was  a  competent  and 
reliable  person  and  the  most  likely  to  find  the  where- 
abouts of  said  book,  and  after  diligent  and  thorough 
search  and  inquiry  before  the  trial  of  said  action  the  said 
Weeden  was  unable  to  find  the  said  book,  and  the  same 
could  not  be  obtained  to  be  used  on  the  trial,  but  it  has 
ndw  by  accident  been  ascertained  that  the  books  were 
stored  as  aforesaid  and  the  said  rent  account  book  can  be 
procured  to  be  used  at  the  trial.  It  is  also  alleged  in  the 
petition  that  Mrs.  Carlon,  upon  the  trial,  testified  that 
she  did  not  know  who  was  the  workman  employed  to  per- 
form the  labor  of  filling  the  cistern,  and  that  the  plain- 
tiff was  unable  to  ascertain  the  name  of  the  party  so 
employed,  and  that  Mrs.  Carlon's  testimony  in  that  re- 
gard was  false;  that  she  did  know  that  one  Jens  Laritsen 
King,  who  was  commonly  known  among  his  associates  as 
Laritsen,  performed  the  work,  and  that  some  time  prior 
to  the  trial  in  which  she  obtained  the  judgment  she  took 
said  Laritsen  to  the  office  of  her  attorneys  for  the  pur- 
pose of  finding  what  his  testimony  would  be  if  called  as  a 
witness,  and  after  asking  him  questions  told  him  that  she 
did  not  want  him  as  a  witness,  and  that  if  a  new  trial  of 
this  case  is  had  the  plaintiff  can  produce  the  said  Larit- 
sen as  a  witness  and  prove  by  him  that  the  said  cistern 
was  filled  in  November,  1902,  and  that  he  was  employed 
by  Potter,  and  not  by  the  bank,  to  do  the  work.  The  peti- 
tion is  very  lengthy,  and  we  cannot  set  it  out  in  full,  but 
we  do  not  find  any  allegations  in  the  petition  that  are 
inconsistent  with  the  allegations  already  referred  to,  or 
that  tend  to  show  a  lack  of  diligence  on  the  part  of  the 
plaintiff  to  procure  the  new  evidence  which  it  now  ap- 
pears can  be  procured. 

It  is  further  urged  by  the  defendant  that  upon  the 
former  hearing  of  this  case  in  this  court  it  was  determined 
by  this  court  that  the  said  Potter,  who  is  now  in  this  peti- 
tion admitted  to  be  the  party  who  filled  the  said  cistern, 
was  in  so  doing  acting  for  the  bank.  It  may  be  that,  if 
upon  the  evidence  presented  upon  the  former  appeal  it 
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was  determined  by  this  court  that  the  said  Potter  was 
agent  for  the  bank  and  so  acted  in  filling  the  said  cistern 
(this  petition  admitting  that  the  said  Potter  caused  the 
said  work  to  be  done),  the  bank  would  now  be  bound  by 
the  former  adjudication  that  Potter  acted  for  the  bank 
in  filling  the  cistern,  unless  it  was  further  alleged  in  the 
petition  that  new  and  additional  evidence  upon  that  point 
could  now  be  obtained.    The  courts  wiU  not  grant  a  new 
trial  of  a  cause  on  the  ground  of  newly  discovered  evi- 
dence, unless  it  is  made  to  appear  probable  that  a  differ 
ent  result  will  be  reached,  and  if  it  was  determined  upon 
the  former  trial  that  Potter  acted  for  the  bank  in  filling 
the  cistern  it  would  be  presumed  that  another  trial  would 
result  the  same,  unless  it  appears  that  new  evidence  could 
be  procured  upon  that  point.    We  do  not,  however,  find 
from  the  opinion,  as  it  is  reported  in  85  Neb.  659,  tliat 
it  was  determined  that  Potter  acted  for  the  bank  in  doing 
this  work.  It  is  said,  on  page  662,  that  some  time  in  the  year 
1901  the  Omaha  Loan  &  Trust  Company,  which  was  the 
agent  of  the  Omaha  Loan  &  Trust  Company  Savings  Bank, 
became  insolvent,  and  that  Potter  was  at  that  time  ap- 
pointed as  receiver  thereof,  and  that  for  a  time  as  such 
receiver  and  agent  for  the  defendant  bank  he  collected  the 
rent  for  the  premises  in  question.    Of  course,  a  receiver 
appointed  by  the  court  in  tlie  progress  of  litigation  acts 
as  receiver  for  all  of  the  parties  to  the  litigation  and  may 
be  said  in  some  sense  to  that  extent  to  be  agent  of  all 
the  parties,  but  he  is  not  the  agent  in  the  sense  that  the 
parties  to  the  litigation  have  employed  him  and  can  con- 
trol his  actions.    He  is  the  arm  of  the  court  and  is  under 
the  control  of  the  court,  and  the  parties  to  the  litigation 
are  not  necessarily  responsible  for  the  wrongs  which  he 
may  commit  as  receiver.     By  receiving  the  property  at 
the  hands  of  the  court  on  the  termination  of  the  receiver- 
ship, the  bank  did  not  adopt  all  of  the  acts  of  the  receiver 
while  in  control  of  the  property  under  the  orders  of  the 
court,  and  would  not  thereby  make  itself  responsible  for 
the  wrongdoing  of  the  receiver  in  the  course  of  his  re- 
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ceiv^rsliip.  The  bank  had  no  control  of  the  receiver;  ho 
took  his  orders  from  the  court,  and  not  from  the  litigants. 
It  is  not  said  in  the  opinion  referred  to  in  what  sense  he 
acted  as  agent  for  the  bank,  nor  is  it  said  how  long  he 
continued'  to  act  as  such  agent  after  his  appointment  as 
receiver  in  1901.  The  decision  is  put  upon  the  ground 
stated  in  the  next  sentence  of  the  opinion,  to  wit:  "That 
before  the  repairs  were  made  the  defendant  bank  had  taken 
charge  of  the  property  and  was  collecting  the  rent."  This 
statement  was  predicated  upon  the  very  evidence  that  is 
complained  of  as  false  and  fraudulent.  It  is  the  state- 
ment of  a  conclusion  of  fact  that,  of  course,  is  never  re- 
garded as  the  law  of  the  case  when,  upon  another  trial  of 
the  same  case,  additional  evidence  can  be  procured  bear- 
ing upon  the  point  so  stated.  This  the  petition  alleges 
can  be  done  in  this  case.  If  the  new  evidence  which  the 
bank  alleges  it  can  procure  should  tend  to  show  that  the 
cistern  was  filled  before  the  property  was  turned  over  to 
the  bank,  that  might  require  a  different  finding  of  fact. 
Upon  another  trial  it  would  be  competent  to  furnish 
additional  evidence  as  to  whether  the  repairs  were  made 
before  or  after  the  property  was  turned  over  to  the  bank, 
and  that  is  the  purpose  of  the  new  evidence  which  the 
bank  now  alleges  it  can  procure. 

We  cannot  consider  evidence  t^iken  before  the  district 
court  nor  affidavits  filed  in  this  court  in  determining  the 
sufficiency  of  this  petition.  The  attorneys  for  Mrs.  Car- 
Ion  discuss  many  things  in  their  brief  and  in  the  oral 
argument  that  would  be  very  pertinent  to  ^n  investiga- 
tion upon  issues  joined,  but  are  not  presented  by  the 
allegations  of  this  petition.  They  cannot  be  considered 
upon  this  demurrer.  The  court  should  have  l-equired  the 
defendant  to  answer,  and  the  question  as  to  the  material- 
ity of  the  evidence  now  offered  and  the  diligence  or  lack 
of  diligence  of  the  bank  should  have  been  determined 
upon  evidence  received  upon  the  trial  of  the  issue  so  pre- 
sented. 

The  judgment  of  the  district  court  is  reversed  and  the 
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cause  remanded   for  further  proceedings  in  accordance 
with  this  opinion. 

Reversed. 


Statb,  bx  rbl.  James  G.  Emerson,  relator,  v.  Anton 
Bauman,  Jr.,  Sherifb^,  respondent. 

Filed  June  11,  1910.    No.  16,705. 


Corpus:  Rbttjbn:  Remand:  Recognizance.  Where,  upon  the 
'  return  of  the  respondent  to  an  order  in  habeas  corpus,  It  ap- 
pears without  question  that  the  petitioner  stands  charged  in  a 
court  of  competent  Jurisdiction  with  the  commission  of  a  bailable 
offense  against  the  laws  of  this  state,  and  the  sureties  on  his 
recognizance  fixed  by  the  examining  magistrate  are  for  any  cause 
released  from  liability,  this  court  will  not  discharge  the  peti- 
tioner, but  win  remand  him  to  the  district  court  where  such 
charge  is  pending,  and  require  him  to  enter  into  a  proper  recog 
nizance  in  such  amount  as  this  court  shall  deem  reasonable  for 
his  appearance  to  answer  to  the  charge  there  lodged  against  him. 

Original  application  for  writ  of  habeas  corpus.    Writ 
denied. 

John  W.  Qraham  and  Frank  Dolezal,  for  relator. 

« 

J.  C.  Cook  and  Loomis  d  Maynard,  contra. 

Barnes,  J. 

Original  application  for  a  writ  of  habeas  corpus. 

It  appears  from  the  pleadings  and  affidavits  before  us 
that  the  petitioner,  James  G.  Emerson,  was  aiTosted  at 
Arlington,  Nebraska,  on  the  26th  day  of  May,  1910,  on  a 
charge  of  forging  a  bank  check  for  |492  and  having  it 
cashed  by  the  Commercial  National  Bank  of  Fremont, 
which  is  situated  and  doing  business  in  that  city  in  Dodge 
county,  Nebraska,  and  he  was  thereupon  lodged  in  the 
county  jail  of  that  county.  At  the  time  of  his  arrest  the 
petitioner  was  searched,  the  money  wliich  he  had  ob- 
tained upon  the  forged  check  was  found  upon  his  person 
21 
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and  was  returned  to  the  bank.  He  was  again  searched, 
and  there  was  found  secreted  in  his  clothing  the  sum  of 
$5,200  in  currency,  which  the  sheriff  took  into  his  pos- 
session. That  money,  however,  was  afterwards  turned 
over  to  his  attorneys.  CJomplaint  was  duly  filed  before 
the  county  judge  of  Dodge  county  on  the  28th  day  of  May, 
1910,  charging  petitioner  with  the  crime  of  forgery  and 
uttering  the  forged  instrument.  To  this  complaint  he 
pleaded  not  guilty,  waived  his  preliminary  examination, 
and  was  bound  over  for  his  appearance  at  the  next  term 
of  the  district  court  for  Dodge  county,  with  bail  fixed -at 
the  sum  of  $2,500.  The  state  insisted  that  the  amount  of 
bail  required  was  insufficient  to  secure  the  petitioner's 
attendance  to  answer  the  charges  preferred  against  him, 
and  objection  was  also  made  to  the  financial  resjyonsibility 
of  the  security  tendered.  The  objections  were  overruled, 
the  bond  was  approved  by  the  examining  magistrate,  and 
the  petitioner  was'  discharged.  He  was  immediately  re- 
arrested upon  suspicion  of  his  having  committed  anoth^ 
crime  in  the  state  of  Iowa.  Sufficient  evidence  was  not 
procured  to  warrant  his  detention  upon  that  charge,  and 
he  therefore  petitioned  the  district  court  for  a  writ  of 
habeas  corpus.  A  hearing  was  had  thereon,  the  writ  was 
awarded,  and  he  was  discharged.  While  that  matter  was 
pending  before  the  district  court  the  county  attorney  filed 
a  transcript  of  the  proceedings  before  the  county  judge 
upon  the  petitioner's  preliminary  examination  on  the 
charge  of  forging  and  uttering  the  forged  instrument,  and 
immediately  upon  his  discharge  under  the  writ  of  habeas 
corpus  he  was  again  arrested,  or  taken  into  custody  by 
the  state,  pending  a  hearing  upon  a  motioii  which  had 
been  filed  by  the  county  attorney  in  the  district  court  to 
increase  the  bond  theretofore  fixed  by  the  examining 
magistrate  to  a  sum  sufficient  to  secure  his  attendance 
at  the  next  term  of  the  court  to  answer  to  the  complaint, 
and  also  to  require  other  and  further  sureties  on  the  bond. 
The  petitioner  filed  objections  to  the  jurisdiction  and  to 
the  competency  of  the  judge  then  presiding  in  the  district 
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court,  which  at  that  time  was  in  session,  and  thereupon 
the  hearing  upon  the  motion  op  motions  above  mentioned 
was  continued  until  such  a  time  as  the  other  judge  of  that 
district  could  reach  Fremont,  pending  which  time  the 
presiding  judge  ordered  the  petitioner  to  give  an  add.i- 
tional  bond  of  $1,500,  which  he  failed  to  do,  and  imme- 
diately thereafter  commenced  this  proceeding. 

Counsel  for  the  petitioner  strenuously  contend  that  the 
order  of  the  examining  magistrate  fixing  the  amount  of 
the  petitioner's  bond,  and  approving  the  surety  thereto, 
was  a  final  order  which  rendered  the  whole  matter  res 
judicata,  and  the  district  court  was  without  power  or  au- 
thority to  increase  the  amount  of  bail  or  require  the  giv- 
ing of  additional  security.  We  think  this  contention  is 
l>eside  the  mark.  It  appears  from  the  application  in  this 
case  that  the  petitioner  stands  charged  before  the  district 
court  for  Dodge  county  with  the  commission  of  a  bailablt* 
oflfense,  and  we  are  of  opinion  that  the  state,  by  rearrest- 
ing the  defendant  and  taking  him  from  the  custody  of  his  , 
surety  upon  the  bond  fixed  and  approved  by  the  examin 
ing  magistrate,  has  released  the  surety  thereon.  Therefore 
the  petitioner  is  now  before  us  charged  with  a  bailable 
offense  against  the  criminal  laws  of  this  state,  without 
bond. 

It  is  provided  by  section  358  of  the  criminal  code  re- 
lating to  habeas  corpus  that,  "When  the  said  judge  shall 
have  examined  into  the  cause  of  the  caption  and  deten- 
tion of  the  person  so  brought  before  him,  and  shall  be 
satisfied  that  the  person  is  unlawfully  imprisoned  or  de- 
tained, he  shall  forthwith  discharge  sucli  prisoner  from 
said  confinement.  And  in  case  the  person  or  persons 
applying  for  such  writ  shall  be  confined  or  detained  in  a 
legal  manner,  on  a  charge  of  having  committed  any  crime 
or  offense,  the  said  judge  shall,  at  his  discretion,  commit, 
discharge,  or  let  to  bail  such  person  or  persons,  and  if  the 
said  judge  shall  deem  the  offense  bailable,  on  principles 
of  law,  he  shall  cause  the  person  charged  ns  aforesaid  to 
enter  into  recognizance,  with  one  or  more  sufficient  securi- 
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ties,  in  such  sum  as  the  judge  shall  think  reasojiable,  the 
circumstances  of  the  prisoner  and  the  nature  of  the  offense 
charged  considered,  conditioned  for  his  appearance  at  the 
next  court  where  the  oflfense  is  cognizable ;  and  said  judge 
shall  certify  his  proceedings,  together  with  the  recogni- 
zance, forthwith,  to  the  proper  court ;  and  if  the  person  or 
persons  charged  as  aforesaid  shall  fail  to  enter  into  such 
recognizance,  he  or  they  shall  be  committed  to  prison  by 
such  judge."  Having  examined  the  showing  made  upon 
this  application  in  compliance  with  the  provisions  of  the 
section  above  quoted,  we  are  of  opinion  that  it  is  our  duty 
to  require  the  petitioner  to  appear  at  the  next  term  of  the 
district  court  for  Dodge  county  to  answer  to  the  charge 
there  lodged  against  him ;  and  we  are  of  the  further  opin- 
ion that  under  all  the  circumstances  of  this  case  the 
amount  of  his  recognizance  should  be,  and  is  hereby,  fixed 
at  the  sum  of  $4,000. 

It  is  therefore  ordered  that  the  petitioner's  application 
to  be  discharged  from  custody  be,  and  the  same  is  hereby, 
denied;  and  he  is  remanded  to  the  custody  of  the  sheriff 
of  Dodge  county  to  answer  to  the  charge  contained  in  the 
complaint  lodged  against  him  in  the  district  court  for  that 
county,  and  upon  his  giving  a  suitable  recognizance  in  the 
sum  of  ?4,000,  with  surety  to  be  approved  by  that  court, 
or  any  judge  thereof,  the  petitioner  will  be  released;  but 
upon  a  failure  to  give  such  recognizance  he  shall  be  com- 
mitted to  the  jail  of  Dodge  county  and  there  remain  to 
await  the  further  action  of  the  district  court,  or  until 
such  time  as  he  shall  be  lawfully  discharged  from  custody. 


Judgment  accordingly. 
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William  N.  Hunter,  appellee,  v.  Cora  May  Buchanan, 
appellant;  Warren  D.  Tibbits  bt  al.,  appellees. 

Filed  June  29,  1910.    No.  16,046. 

1.  Insazie  Persons:    Sale  of  Land  to  Pay  Debts.    A  sale  of  real  estate 

by  a  guardian  of  an  insane  ward,  under  license  for  the  purpose 
of  paying  debts  due  from  the  ward,  Is  a  proceeding  in  rem,  and  ' 
not  adverse  to  the  interests  of  the  ward. 

2.  — :   :    Notice.  In  such  cases  the  provisions  of  section  49, 

ch.  23,  Comp.  St.  1909,  do  not  require  the  service  of  the  notice  of 
the  application  for  a  license  to  be  made  upon  the  insane  ward. 

3. :    :    Approval  of  Bond:    Collatebal  Attack.  Where  a 

license  was  legally  issued  for  the  sale  of  the  real  estate  of  an 
insane  ward,  the  property  sold  for  its  value,  the  sale  confirmed, 
deed  made,  and  the  proceeds  duly  accounted  for  hj  the  guardian, 
the  sale  will  not  be  held  void  upon  collateral  attack  for  the  sole 
reason  that  the  guardian's  bond  required  by  section  54,  ch.  23, 
Comp.  St.  1909,  made  to  the  judge  of  the  district  court,  was  not 
formally  approved  by  such  Judge. 

4. :    QuAEDiAN  AD  Litem:    Duties:    Appeal.     The  duties  of  a 

guardian  ad  litem  duly  appointed  by  a  court  to  defend  the  inter- 
ests of  an  insane  ward  do  not  necessarily  terminate  with  the 
decision  of  the  case  in  which  he  was  appointed,  but  he  has 
authority,  in  a  proper  case,  to  appeal  said  cause  to  the  court  of 
last  resort. 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    Affirmed. 

TF.  F,  Morcm,  for  appellant. 

Pcml  Jessen  and  E.  F.  Warren,  contra. 

Bbesb,  G.  J. 

The  facts  in  this  case,  as  shown  by  the  pleadings  and 
evidence,  may  be  briefly  stated  as  follows :  In  1891  Cora 
May  Buchanan  was  the  owner  in  fee  of  lots  1  and  2,  in 
block  3,  in  Gray's  addition  to  the  village  of  Syracuse, 
Otoe  county,  in  this  state,  and  was  managing  and  control- 
ling her  own  property.    There  was  a  small  house  on  lot  2. 


I 

i 


278  NEBRASKA  REPORTS.  [Vol.  8t 


HuDter  Y.  Buchanan. 


Lot  1,  a  comer  lot,  was  vacant  Desiring  to  build  a  house 
on  lot  1,  she  applied  to  W.  E.  Page,  a  lumber  dealer  in 
Syracuse,  for  the  loan  of  suflBcient  money  for  the  con- 
struction of  the  house,  or  that  she  be  furnished  with  the 
material  necessary  for  that  purpose  and  for  which  she 
could  pay  a  part  of  the  purchase  price.  A  contract  was 
entered  into  and  the  material  furnished  and  for  which 
she  made  a  partial  payment,  but  much  less  in  amount 
than  what  she  had  promised  and  doubtless  thought  she 
could  pay.  The  material  was  furnished  and  the  house 
partly  constructed.  Mechanics'  and  laborers'  liens  ac- 
cumulated, which  were  canceled  by  Page  until  he  had 
invested  in  the  property  between  |S80  and  $900,  and 
which  wen*  claims  against  Mrs.  Buchanan  and  largely, 
if  not  entirely,  against  the  proi)erty.  In  the  meantime 
Mrs.  Buchanan  had  become  insane  and  not  competent  to 
transact  her  own  business  or  manage  her  property  or 
affairs,  nor  had  she  the  means  whereby  tlie  indebtedness 
could  be  paid  or  her  house  completed.  Her  mother,  Mary 
A.  Tibbits,  and  her  three  brothers,  Emery  D.  Tibbits, 
Arthur  1).  Tibbits  and  Warren  D.  Tibbits,  were  residents 
of  Otoe  county,  and  were  her  only  prospective  heirs  and 
the  only  peisons  interested  in  her  personal  or  financial 
welfare;  she  being  a  widow  and  childless.  Her  father 
was  deceased  and  she  had  no  near  relatives  save  those 
above  named.  She  was  placed  in  the  hospital  for  the  in- 
sane near  the  city  of  Lincoln;  where  she  now  is,  with  no 
prospect  of  recovery.  Soon  after  lier  failure  to  complete 
her  house  on  lot  1,  and  on  the  30th  day  of  July,  1902,  Em- 
ery D.  Tibbits,  one  of  the  brothers  above  referred  to,  was 
duly  appointed  her  guardian  by  the  county  court  of  Otoe 
county,  he  having  (jualified  as  required  by  law,  and  en- 
tered upon  the  discharge  of  his  duties  as  such  guardian. 
Subsecjuently  thereto  he  made  his  application  to  the 
judge  of  the  distric^t  court  for  Otoe  county  for  license  to 
sell  lot  1  for  the  purpose  of  paying  the  liens  upon  the 
property,  alleging  that  its  value  was  IfSOO.  The  county 
commissioners  gave  their  approval  of  the  proposed  sale, 
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the  license  was  granted,  bond  was  given  by  the  guardian, 
and  the  lot  sold  to  W,  E,  Page  for  the  sum  of  $725,  the 
sale  confirmed  and  deed  executed.  The  price  for  which 
the  lot  was  sold  was  applied  to  the  payment,  in  part,  of 
Page's  claims;  the  unpaid  remainder  was  canceled  by 
him,  so  that  the  real  results  of  the  sale  were  more  than  the 
value  of  the  property.  The  only  alleged  defect  in  this 
proceeding  was  the  failure  to  serve  notice  on  Mrs.  Bu- 
chanan, and  it  is  claimed  that  for  that  reason  the  sale  was 
void.  This  presents  the  question  as  to  whether  such  no- 
tice was  essential  to  the  jurisdiction  of  the  court  granting 
the  license. 

In  support  of  the  contention  that  such  notice  was  neces- 
sary to  confer  jurisdiction  and  that  the  sale  without  it 
was  void>  we  are  cited  to  Myers  v.  McGavocky  39  Neb.  843. 
In  that  case  the  guardian  applied  for  a  license  to  sell  the 
real  estate  of  his  minor  wards  for  the  purpose  of  raising 
funds  to  be  used  in  their  maintenance  and  education,  and 
the  contention  was  made  that  the  sale  was  void  for  the 
reason  that  the  notice  of  the  application  was  not  served 
upon  the  wards.  That  contention  was  based  on  section 
49,  ch.  23,  Comp.  St.  1909  (Ann.  St.  1909,  sec.  5418), 
which  is  as  follows :  *'A  copy  of  such  order  shall  be  per- 
sonally served  on  the  next  of  kin  of  such  ward,  and  on  all 
persons  interested  in  the  estate,  at  least  fourteen  days 
before  the  hearing  of  the  petition,  or  shall  be  published 
at  least  three  successive  weeks  in  such  newspaper  circula- 
ting in  the  county  as  the  court  shall  specify  in  the  order." 
The  court,  by  a  commissioner,  held  that,  as  the  proceeding 
had  for  its  object  the  maintenance  and  education  of  the 
wards,  and  therefore  for  their  benefit,  it  was  not  adversary 
and  no  notice  as  to  them  was  necessary.  It  is  true  that 
the  commissioner  held  in  the  opinion,  by  way  of  argu- 
ment, but  not  deciding  any  question  involved  in  the  case, 
that  had  tKe  application  been  for  any  other  purpose  than 
the  maintenance  and  education  of  the  wards  a  different 
rule  would  have  been  applied  and  a  notice  would  have 
been  necessary.     But  this  was  purely  dictum,  and  such 
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holding  was  in  no  sense  necessary  to  the  decision  of  the 
case  then  pending. 

We  have  searched  the  statute  in  vain  for  any  intima- 
tion of  a  rule  different  in  one  case  from  the  other.  It  is 
provided  in  section  22,  ch.  34,  Comp.  St.  1909  (Ann.  St. 
1909,  sec  5392)  that  guardians,  whether  for  minors  or 
other  persons,  "shall  pay  all  just  debts  due  from  the  ward 
out  of  his  personal  estate  and  the  income  of  his  real 
estate,  if  sufficient;  or  if  not,  then  out  of  his  real  estate, 
upon  obtaining  a  license  for  the  sale  thereof,  and  dispos- 
ing of  the  same  in  the  manner  provided  by  law."  The 
statutes  confer  jurisdiction  upon  the  district  court  and 
the  judge  thereof  to  grant  licenses  to  guardians  to  sell 
the  real  estate  of  their  wards.  If  it  is  proper  and  legal  to 
issue  the  license  in  a  case  brought  for  one  purpose,  it 
must  be  equally  so  in  all,  for  the  statutes  make  no  distinc- 
tion. As  bearing  upon  the  question  upon  whom  the  no- 
tice must  be  served,  under  the  provisions  of  section  49, 
above  quoted,  reference  might  be  made  to  section  109  of 
the  same  chapter,  which  provides:  "All  those  who  are 
next  of  kin  and  heirs  apparent  or  presumptive  of  the  ward 
shall  b(i  considered  as  interested  in  the  estate,  and  may 
appear  and  answer  to  the  petition  of  the  guardian,  and 
when  personal  notice  of  the  time  and  place  of  hearing  the 
petition  is  required  to  be  given,  they  shall  be  notified  as 
persons  interested  according  to  the  provisions  respecting 
similar  sales  by  executors  and  administrators,  contained 
in  this  subdivision."  Such  are  the  "persons  interested  in 
the  estate,"  referred  to  in  section  49.  We  think  it  must 
be  conceded  that  there  is  no  direct  provision  of  the  statute 
requiring  notice  of  the  application  to  be  served  upon  the 
ward. 

In  Mohr  v.  Manierrey  101  U.  S.  417,  a  question  quite  sim- 
ilar to  this  was  under  consideration  by  the  supreme  court 
of  the  United  States.  In  that  case  the  contention  arose 
upon  the  alleged  failure  of  the  guardian  of  an  insane 
ward  to  publish  notice  in  the  manner  provided  by  the 
statutes  of  Wisconsin,  some  claiming  that  the  notice  was, 
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and  others  that  it  was  not,  published  for  the  full  period 
required  by  the  statute.    In  writing  the  opinion  Mr.  Jus- 
tice Field  said:     "We  shall  assume,  however,  that  the 
notice  was  not  published  for  the  full  period  prescribed, 
and  the  question  for  consideration  is  whether  such  omis- 
sion, all  other  requisites  of  the  statute  having  been  com- 
plied with,  rendered  the  order  of  the  court  invalid  ds 
against  the  plaintiff  Mohr^  the  then  lunatic;  or,  in  other 
words,  whether  such   publication  was  essential  to   the 
jurisdiction  of  the  court  to  grant  the  license  to  sell.'^ 
After  stating  the  statute  and  discussing  the  subject  at 
some  length  it  is  said:    "It  is  apparent  from  these  sec- 
tions that  the  publication  of  notice  of  the  hearing  is  only 
intended  for  the  protection  of  parties  having  adversary 
interests  in  the  property,  and  is  not  essential  to  the  juris- 
diction of  the  court.     It  may  be  dispensed  with  if  the 
parties  having  such  interests  consent  to  the  sale.     The 
consent  could  not  be  signed  by  the  lunatic,  for  he,  by  his 
condition,  would  be  incapable  of  giving  a  consent;  and 
yet  upon  the  others'  consent,  the  court  could  proceed  to 
act  without  notice  to  him.     Nor,  indeed,  was  there  any 
reason  why  publication  of  notice  should  be  made  for  other 
parties  than  those  who  held  adversary  interests.     The 
lunatic  could  not  be  affected  by  such  publication  any 
more  than  by  his  consent.  Tlie  application  of  the  guardian 
to  the  county  court  was  required  by  the  law  only  as  a 
check  against  any  improvident  action  by  him.    There  was 
nothing  in  the  nature  of  the  proceedings  which  required 
a  notice  of  any  kind,  so  far  as  the  rights  of  the  lunatic 
were  concerned.    The  law  would  have  been  free  from  ob- 
jection had  it  simply  authorized,  upon  the  consent  of  the 
court,  a  sale  of  the  lunatic's  property  for  the  payment  of 
his  debts.    The  authority  of  the  court  in  that  case,  as  in 
this,  would  have  existed  to  license  the  sale  whenever  it 
appeared  that  the  personal  estate  of  the  lunatic  was  in- 
suflScient  to  pay  his  debts,  and  that  a  sale  of  his  real 
property  was  necessary  for  that  purpose.     There  is  no 
charge  of  fraud  in  the  action  of  the  guardian,  nor  is  it 
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suggested  that  the  property  sold  did  not  bring  a  fair 
price.  The  simple  question  is  whether,  as  against  the 
lunatic,  the  license  to  sell  was  invalid  for  insufficient 
publication  of  notice  of  the  hearing,  the  same  beimg,  as 
already  stated,  required  only  for  the  protection  of  other 
parties  interested  in  the  estate.  The  decision  of  this  court 
in  Qrignon's  Lessee  v.  Astor,  2  How.  (U.  S.)  "SIO,  to 
which  we  have  already  referred,  would  seem  to  be  decisive 
on  this  point.  Indeed,  it  goes  beyond  what  is  required 
for  the  affirmance  of  the  judgment  here." 

The  case  of  Michel  v.  Hicks^  19  Kan.  578,  cited  in 
Myers  v.  McOavock,  supra,  is  not  in  point  in  that  case 
nor  in  this,  to  the  extent  that  the  question  there  was  as 
to  the  proceedings  of  an  administrator  in  the  sale  of  real 
estate  under  the  statutes  of  that  state  in  the  matter  of 
giving  notice.    The  question  arose  as  to  whether  the  sale^ 
of  real  estate  by  an  administrator  was  not  a  proceeding 
in  rem?     Judge  Brewer,  in  writing  the  opinion,  says: 
"An  examination  of  the  authorities  discloses  a  wonderful 
disagreement" — citing  a  number  of  cases  holding  that 
they  do.    He,  however,  gives  his  adherence  to  the  opposite 
view,  apparently,  that,  upon  the  death  of  the  owner  of 
real  estate,  the  title  and  possession  pass  immediately  to 
his  heirs;  that  it  is  not  sold  as  of  course,  but  only  when 
necessary  to  pay  the  debts  of  the  deceased;  that  until 
that  fact  is  judicially  established  the  heirs  may  not  be 
divested  of  their  title,  and  before  one  is  divested  of  title 
to  property  he  ought  to  have  his  day  in  court 

In  Scarf  v.  Aldrich,  97  Cal.  360,  the  statute  required 
the  order  of  the  sale  of  the  ward's  real  estate  to  be  "per- 
sonally served  on  the  next  of  kin  of  the  ward,  and  upon 
all  persons  interested  in  the  estate,"  etc.  (which  is  identi- 
cal with  the  statute  in  this  state),  or  the  publication 
thereof  for  three  successive  weeks.  It  was  contended  that 
by  reason  of  a  defective  notice  the  sale  was  void.  It  was 
also  contended  that  proceedings  by  a  guardian  for  the 
sale  of  his  ward's  land  were  adverse  to  the  ward,  and  that 
a  substantial  compliance  with  the  statute  was  a  pre* 
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requisite  for  obtaining  authority  to  proceed.  Upon  this 
part  of  the  case  the  court  said:  "Respondent's  principal 
error  lies  in  the  first  part  of  his  contention,  viz.,  that 
the  proceedings  are  adverse  to  the  ward;  for  in  fact  the 
proceedings  are  by  the  ward  and  for  his  benefit.  Our 
statute  does  not  require  that  notice  shall  be  given  to  or 
served  upon  the  ward,  thus  emphasizing  what  is  apparent 
from  the  nature  and  object  of  the  proceeding,  and  clearly 
distinguishing  it  from  a  proceeding  by  an  administrator 
to  sell  the  real  estate  of  the  intestate  to  pay  debts,  which 
is  clearly  adverse  to  the  heir,  and  therefore  a  valid  and 
sufficient  notice  to  the  heir  is  essential  to  give  the  court 
jurisdiction  over  him  as  party  to  the  proceeding.  But 
in  the  case  of  guardians'  sales,  the  minor  is  in  court  by  the 
filing  of  the  petition,  and  submits  his  property  to  the 
jurisdiction  and  order  of  the  court.  An  order  for  the 
sale  of  the  property  is  not  an  order  against  or  adverse  to 
the  minor,  but  is  a  granting  of  his  request.  It  is  not  a 
judgment  m  personam,  but  operates  only  on  the  property, 
and  is  therefore  in  rem.*'  See,  also,  Agrioultiiral  Ins.  Oo, 
V.  Barnard,  96  N.  Y.  525. 

In  21  Cyc.  125,  it  is  said  in  the  text :  "In  many  juris- 
dictions it  is  held  that  in  the  absence  of  a  statutory  re- 
quirement notice  is  not  required  to  be  given  upon  appli- 
cation for  the  sale  of  the  land  of  minors" — citing  cases 
from  a  number  of  states.  It  must  be  conceded  that,  aside 
from  the  holdings  of  the  court  in  this  state,  there  is,  to 
use  the  language  of  Judge  Brewer  in  Michel  v.  Hicks, 
supra,  "a  wonderful  disagreement"  of  authorities.  It  is 
true,  we  think,  that  practically  all  agree  that  if  a  proceed- 
ing by  a  guardian  to  sell  real  estate  of  his  ward  is  not 
adversary,  but  in  the  nature  of  a  proceeding  in  rem,  and 
the  statute  does  not  in  terms  require  the  notice  to  be 
served  upon  the  ward,  the  failure  to  cause  such  notice  to 
be  served  will  not  render  the  sale  invalid.  Many  of  the 
courts  have  held  that  the  application  to  sell  real  estate  by 
an  administrator  is  an  adverse  proceeding,  while  a  similar 
application  by  a  guardian  to  sell  the  land  of  his  ward  is 
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not,  but  we  do  not  call  to  mind  any  case  holding  the  re- 
verse, the  reasons  given  being  substantially  as  stated  in 
Mohr  V.  Mcmierre,  101  U.  S.  417,  herein  above  referred  to. 
In  this  state  it  has  been  heretofore  held  in  at  least  two 
cases  that  an  application  by  an  administrator  to  sell  real 
estate  belonging  to  the  estate  of  which  he  is  such  admin- 
istrator is  not  an  adversary  proceeding,  but  m  rem.  Mc- 
Clay  V.  Foxworthyy  18  Neb.  295,  and  Schroeder  v.  Wilcox, 
39  Neb.  136,  which  are  followed  and  approved  in  Brusha 
V.  Phipps,  86  Neb.  822,  decided  during  the  present  term 
of  this  court.  Such  being  the  rule  adopted  in  this  juris- 
diction, it  follows  with  the  stronger  reason  that  it  must 
be  held  to  apply  to  the  sale  in  question,  and  that  it  was 
not  void.  We  therefore  hold  that  the  sale  of  the  lot  re- 
ferred to  as  lot  1  was  valid  and  transferred  the  title 
thereto  to  the  purchaser. 

The  attack  made  upon  plaintiff's  title  to  lot  2  is  upon 
the  ground  that  the  bond  of  the  guardian  given  to  the 
judge  of  the  district  court  in  connection  with  the  applica- 
tion for  license  to  sell  said  lot  2  was  approved  by  the 
clerk  of  the  district  court,  and  not  by  the  judge,  as  re- 
quired by  section  5423,  Ann.  St.  1909  (Comp.  St.  1909, 
ch.  23,  sec.  54),  and  that  for  that  reason  the  sale  of  said 
lot  was  void.  In  support  of  this  contention  the  case  of 
Bachelor  v.  Korh,  58  Neb.  122,  in  connection  with  a  num- 
ber of  decisions  of  other  courts,  is  cited.  So  far  as  the 
record  shows,  every  essential  step  in  the  proceeding,  ex- 
cept as  to  the  approval  of  the  bond,  was  regular  and  in 
strict  accordance  with  the  requirements  of  the  statute. 
With  the  exception  of  the  testimony  of  E.  P.  Warren, 
Esq.,  who  was  the  attorney  for  the  guardian  in  the  ap- 
plication for  license  to  sell,  the  record  is  bare  of, any  facts 
in  connection  with  what  occurred  at  the  time  the  bond 
was  approved.  Mr.  Warren  stated  frankly  upon  the  wit- 
ness stand  that,  as  the  transaction  occurred  some  three 
or  four  years  before  the  giving  of  his  testimony,  his  mem- 
ory was  not  clear  upon  the  subject.  He  was  asked  to 
give  his  best  recollection  of  the  transaction.    His  answer 
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was:  '^As  I  recollect  this  proceeding,  I  came  into  court 
when  Judge  Jessen  (judge  of  the  district  court)  was  on 
the  bench.  It  was  in  the  morning.  I  then  presented  to 
him  the  papers  in  the  case,  together  with  the  bond  for 
signature,  and  that  he  was  busy  hearing  some  other  mat- 
ters, and  he  isaid  to  take  it  to  the  clerk  of  the  court.  Now, 
that  is  my  recollection  of  the  way  that  was.  Of  course,  as 
I  said  before,  I  wouldn't  swear  to  it,  because  that  was 
about  three  or  four  years  ago,''  and  that  he  then  took  the 
bond  to  the  clerk.  There  is  no  showing  in  the  record  that 
the  district  court  was  not  in  session  on  the  date  of  the 
approval  of  the  bond,  and  we  must  assume  that  Mr.  War- 
ren's recollection  in  that  particular  was  correct.  Had 
he  been  mistaken,  the  attorney  representing  the  opposite 
side  of  the  case  would  certainly  liave  shown  it;  the  rec- 
ords being  at  hand  at  the  time.  This  being  true,  the  act 
of  the  judge  and  clerk  must  be  held  to  have  been  the  ac- 
tion of  the  court,  and  the  question  arises;  would  this 
slight  deviation  render  the  whole  proceeding^  void?  The 
bond  was  made  payable  to  the  judge  of  the  district  court 
as  required  by  law. 

In  Bachelor  v.  Korb,  supra,  it  is  said,  quoting  from  the 
opinion:  "This  bond  was  never  presented  to,  nor  in  any 
manner  approved  by,  the  judge  of  said  district  court.  It 
was,  however,  filed  in  the  court  and  approved  by  the  clerk 
thereof."  So  far  as  is  shown  by  the  decision,  the  court 
was  not  in  session  and  the  bond  was  filed  in  vacation  with- 
out the  knowledge  or  acquiescence  of  the  judge,  and  wholly 
without  his  direction  or  approval,  and  the  sale  was  held 
void.  In  this  respect  that  case  is  to  be  distinguished 
from  this  and  is  no  authority  for  holding  the  sale  in  this 
case  void.  In  the  course  of  the  opinion  the  writer,  at 
page  127,  refers  to  the  opinion  written  by  himself  in 
Myers  v.  McGavock,  39  Neb.  843,  and  quotes  from  what 
is  said  at  page  805,  a  part  of  which  is  as  follows :  "On 
the  trial  of  the  case  at  bar  the  defendants  proved  by  th(» 
attorney  who  conducted  the  proceeding  on  behalf  of  the 
guardian  that  the  bond  was  in  fact  presented  to  and  ap- 
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proved  by  the  presiding  judge.  The  fact  of  the  approval 
of  the  bond,  like  any  other  fact,  might  be  proved  by  th(^ 
best  evidence  attainable.  We  are  of  opinion,  however, 
that  in  this  collateral  proceeding  the  guardian's  dee<i 
could  not  be  declared  void  because  the- bond  filed  fortlie 
purpose  of  obtaining  the  license  to  sell  the  real  estate  wa^s  . 
not  formally  approved.  Emery  v.  Vroomany  19  Wis.  *689 ; 
Pursley  v.  Hayes,  22  la.  11;  Hamiel  v.  Donnelly ,  75  la. 
93." 

We  have  examined  the  cases  cited  and  find  that  they 
fully  and  without  reservation  sustain  the  reasoning  of 
the  commissioner  in  both  the  Bachelor  v.  Korh  and  Myers 
V.  McGavocJx'  cases,  supra,  and  that  by  the  reasoning  and 
logic  of  both  cases  the  sale  in  this  case  should  be  held 
valid.  It  may  not  be  amiss  to  here  state  that  the  record 
and  proofs  as  touching  both  sales  involved  in  this  in- 
quiry show  that  the  utmost  good  faith  has  characterized 
every  step  taken  by  the  two  guardians  (brothers  of  Mrs. 
Buchanan)  and  by  the  purchasers  of  the  lots  in  question. 
In  each  case  the  property  was  sold  for  its  full  value,  and 
her  estate  has  received  full  and  due  credit  and  actually 
received  the  benefits  of  the  amounts  for  which  the  lots 
were  sold.  There  is  no  semblance  of  fraud  on  the  part 
of  any  one  connected  with  either  of  the  transactions,  and 
we  the  more  readily  affirm  the  decision  of  the  district 
court. 

After  this  suit  was  commenced,  the  defendants,  the  Tib- 
bits,  having  failed  to  answer,  a  default  was  entered 
against  them,  including  Warren  D.  Tibbits,  the  guardian 
of  Mrs.  Buclianan.  The  court  then  appointed  Mr.  W.  F. 
Moran  guardian  ad  litem,  who  filed  his  answer  consisting 
of  a  general  denial,  and  alleging  a  number  of  affirmative 
defenses.  Subsequently  the  guardian  and  other  members 
of  the  family  obtained  leave  and  answered,  setting  up 
the  facts  and  in  substance  admitting  plaintiff's  equities. 
The  guardian  ad  liteyn  remained  in  the  case,  seeking  to  su])- 
l)ort  the  title  of  the  ward,  and  when  the  cause  was  deter- 
mined in  favor  of  plaintiff  took  this  appeal.    Practically 
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from  the  date  of  the  filing  of  the  answers  by  the  general 
guardian  and  other  presumptive  heirs  of  Mrs.  Buchanan 
there  arose  something  of  a  contention  between  the  general 
guardian  and  the  guardian  ad  litem  as  to  the  right  of  the 
latter  to  maintain  control  of  the  defense  and  take  this 
appeal.  A  motion  to  dismiss  the  appeal  was  filed 
in  this  court  and  overruled.  At  each  step  of  the  pro- 
ceedings the  authority  of  the  guardian  ad  litem  has 
been  questioned,  as  matter  of  law,  and  we  are  asked  to 
decide  the  question  as  to  the  continued  powers  of  such 
guardian.  In  22  Cyc.  706,  the  subject  of  the  powers  of 
guardians  ad  litem  is  discussed  and  cases  cited  in  sup- 
port of  the  text,  but  of  which  the  limited  time  at  our  dis- 
posal will  not  permit  a  review.  It  must  be  sufficient  to 
say  that  it  is  there  shown  that  such  guardian  does  not  be- 
come functus  offi(jio  by  the  rendition  of  a  judgment  or 
decree  in  the  cause  in  which  he  has  been  appointed,  but 
that  he  may  take  and  prosecute  an  appeal  therefrom.  In 
all  cases  he  should  exercise  care  to  subserve  and  conserve 
the  interests  of  his  ward  alone.  Wirth  v.  Weigand,  85 
Neb.  115. 

The  judgment  of  the  district  court  is  in  all  things 

Affirmed. 

LettOn  and  Sedgwick,  JJ. 

We  concur  in  the  conclusion,  but  express  no  opinion  as 
to  the  third  point  in  the  syllabus  and  the  second  point  dis- 
cussed in  the  opinion. 

Fawcbtt,  J.,  dissenting. 

I  am  unable  to  reconcile  the  majority  opinion  with  sec- 
tion 54,  ch.  23,  Comp.  St.  1909,  or  with  the  construction  of 
that  statute  so  clearly  and  distinctly  made  in  Bachelor  v. 
Korhy.  58  Neb.  122.  Tlie  section  of  the  statute  roads: 
"Every  guardian  licensed  to  sell  real  estate,  as  aforesaid, 
shall,  before  the  sale,  give  bond  to  the  judge  of  the  dis- 
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trict  court  with  sufficient  surety  or  sureties,  to  be  ap- 
]>roved  by  such  judge,  with  condition  to  sell  the  same  in 
the  manner  prescribed  by  law  for  sales  of  real  estate,  by 
executors  and  administrators,  and  to  account  for  and  dis- 
pose of  the  proceeds  of  the  sale  in  the  manner  provided 
by  law." 

In  construing  that  statute  in  Bachelor  v,  Korhy  the  first 
three  paragraphs  of  the  syllabus  read  as  follo\\  s : 

"(1)  The  provision  of  the  statute  (Comp.  St.  1897,  ch. 
23,  sec.  54),  requiring  a  guardian  licensed  to  sell  the  real 
estate  of  liis  wards  to  give  a  bon^  to  the  judge  of  the  dis- 
trict court,  to  be  approved  by  such  judge,  is  mandatory. 

"(2)  The  district  courts  are  not  invested  with  discre- 
tion to  require  or  not  a  guardian  appointed  in  this  state, 
wlien  licensed  to  sell  lands  in  this  stata  of  his  wards,  to 
give  the  bond  re(]uired  by  said  section  54. 

"(3)  Such  a  guardian's  sale  of  the  lands  of  his  ward 
is  void  unless,  before  such  sale,  the  guardian  executes  the 
bond  required  by  said  section  54.  The  judge  of  the  dis- 
trict court  granting  the  license  must  be  the  obligee  in  the 
bond,  and  it  must  be  approved  by  such  judge.-' 

It  is  not  disputed  that  the  district  judge  did  not  ap- 
prove the  bond.  The  uncontradicted  evidence  shows  that 
the  attorney  for  the  guardian  tendered  the  bond  to  the 
district  judge  while  he  was  upon  the  bench  hearing  a  case, 
and  that  the  judge,  without  even  looking  at  the  bond, 
directed  counsel  to  take  it^  to  the  clerk.  The  bond  was 
taken  to  the  clerk  and  by  him  approved.  In  my  judg- 
ment, and  under  the  rule  announced  in  Bachelor  v,  Korh, 
the  bond  was  absolutely  void.  It  will  not  do  to  say  that 
the  action  of  the  judge  while  upon  the  bench,  in  directing 
the  attorney  to  take  the  bond  to  the  clerk,  was  an  ap- 
l)roval  by  the  court.  If  the  statute  permitted  the  approval 
of  such  bond  by  the  court,  I  think  it  is  clear  that  that 
would  have  been  sufficient.  But  the  court  is  not  given 
the  power  to  approve  such  bond.  The  bond  must  run  to 
the  district  judge  and  must  be  approved  by  him  as  judge, 
jind  not  when  sitting  as  a  court.     Such  a  proceeding  is 
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purely  statutory  and  the  statute  must  be  literally  com 
plied  with.  The  fact  that  the  purchaser  acted  in  good 
faith  and  paid  a  full  consideration  for  thfe  property  can- 
not avail  him  anything.  He  was  bound  to  know  tliat  tlie 
guardian  had  no  authority  to  make  the  sale.  In  the  eiglith 
paragraph  of  the  syllabus  in  Bachelor  v,  Korh,  we  held: 
"The  rule  of  caveat  emptor  applies  to  a  purchaser  at  a 
guardian's  sale  of  the  real  estate  of  his  w^ard." 

In  Veeder  v.  McKinley-Lanning  Loan  &  Trust  Co.,  61 
Neb.  892,  Bachelor  v.  Korh,  supra,  is  cited  with  approval 
and  quoted  frpm  as  follows:  "The  rule  of  caveat  onptor 
applies  to  a  purchaser  at  a  guardian's  sale  of  the  real 
estate  of  his  ward.  •  ♦  *  But  the  defendants  in 
error,  though  they  may  have  paid  a  valuable  considera- 
tion for  this  real  estate,  are  not  innocent  purcliasers  of 
it  One  who  purchases  real  estate  at  a  guardian's  sale, 
or  purchases  from  the  vendee  of  that  sale,  must  take  no- 
tice at  his  peril  of  the  authority  of  the  guardian  to  make 
the  sale.  The  doctrine  of  caveat  emptor  applies  to  pur- 
chasers at  guardians'  sales." 

In  Neary  v.  Neary,  70  Neb.  319,  we  again  put  the  seal 
of  our  approval  upon  Bachelor  v,  Korb  in  tlu^  following 
language :  "The  cases  of  Bachelor  v.  Korb,  58  Neb.  IL'2,  and 
of  Veeder  v.  McKmley-Lanmng  Lown  &  Trust  Co.,  61 
Neb.  892,  are  instructive  cases  upon  the  doctiMue  followed 
in  this  state." 

If  I  could  see  any  way  to  afllrm  the  judgment  in  the 
case  at  bar  without  doing  violence  to  the  statute  and  to 
our  former  holdings,  I  w^ould  be  glad  to  do  so.  IJut,  how- 
ever unfortunate  the  situation  of  the  purchaser  at  the 
guardian's  sale  may  be,  the  court,  in  my  judgment,  is 
powerless  to  give  him  any  relief  in  this  case. 


22 
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Valeria  W.  Coad,  appellant,  v.  Mark  M.  Ooad,  ap- 
pellee. 

Tiled  Junk  29,  1910.     No.  16.081. 

1.  Marriage:    Civil  Contract:     Rules   Applicable.    The   contract   of 

marriage  being  a.  civil  contract,  the  rules  to  be  applied  thereto 
must  be,  to  a  great  extent,  the  same  as  are  applied  to  other  con- 
tracts. 

2.  :     Estoppel.    If  one  party  to  such  relation  induces  the  other 

to  believe,  in  good  faith,  that  the  contract  is  made  and  is  binding, 
the  law  will  hold  the  party  taking  such  advantage  to  the  full 
terms  of  the  agreement  as  in  other  cases. 

3.  :    .    Subject  to  the  terms  of  the  contract,  the  acts  and 

conduct  of  the  parties,  If  one  party  to  the  agreement  is  known 
by  the  other  to  rely,  in  good  faith,  upon  the  validity  and  binding 
force  of  such  contract  of  marriage,  the  other  party  will  be  boujid 
by  it. 

4.  :    Common  Law  Marriage.    Proof  of  a  common  law  marriage, 

if  sufficient  to  establish  the  relation,  will  sustain  an  action  for 
divorce  and  alimony  to  the  same  extent  as  though  the  mar- 
riage were  solemnized  in  strict  accordance  with  law  and  usage. 

5.  :    Evidence.    While  the  mere  fact  of  the  repeated  indulgence 

in  sexual  intercourse  is  not  of  itself  conclusive  proof  of  the 
marriage  relation,  yet  such  fact  is  always  a  proper  subject  for 
consideration  in  connection  with  and  after  evidence  of  the  agree- 
ment to  enter,  in  prwsenti,  into  the  matrimonial  state. 

6.  :  Presumption.    When  there  is  evidence  of  an  agreement  of 

marriage,  valid  at  common  law,  and  the  proof  of  continued  sex- 
ual intercourse  is  unquestioned,  the  law  will  presume  the  acts 
of  the  parties  to  have  been  lawful  and  in  accordance  with  the 
well-recognized  rules  of  good  morals  and  social  duty,  rather  than 
that  they  were  criminal  and  in  violation  of  good  morals  and 
social  obligations,  as  the  law  does  not  presume  that  people  inten- 

.tionally  do  wrong. 

7. :     Evidence.    Where  the  evidence  as  to  the  fact  of  the  entry 

into  the  relation  of  husband  and  wife  by  present  agreement  is 
conflicting,  the  subsequent  conduct  and  actions  of  the  party 
sought  to  be  charged  may  be  considered  as  circumstances  tend- 
ing to  throw  light  upon  the  question  of  the  truth  of  the  allega- 
tion that  such  contract  was  made. 

8. :    .    The  evidence,  referred  to  at  some  length  in  the 
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opinion,  is  examined,  and  it  is  heJd  that  the  actions  and  conduct 
of  defendant  in  connection  with  his  letters,  written  tp  plaintiff, 
tend  more  strongly  to  establish  the  status  of  husband  and  wife 
than  that  of  the  criminal  relation  of  libertine  and  mistress. 

9.  :  ,  The  letters  and  correspondence  between  the  par- 
ties subsequent  to  the  alleged  entry  into  the  marriage  relation 
-.0  not  contain,  In  direct  terms,  any  reference  to  the  contract  or 
relation,  nor  did  either  party,  in  terms,  hold  out  or  represent 
to  the  community  at  large  that  such  relation  existed.  It  was 
testified  to'  by  plaintiff,  and  denied  by  defendant,  that  their  con- 
duct in  that  behalf  was  by  mutual  agreement  and  at  the  request 
of  defendant,  based  upon  reasons  which  were  satisfactory  to 
plaintiff  and  to  which  she  assented.  This,  if  true,  would  suf- 
ficiently explain  the  conduct  of  the  parties  in  that  respect.  The 
conduct  of  the  parties  tended  strongly  to  support  the  contention 
of  plaintiff. 

10. :  •.  Under  all  the  evidence  it  is  held  that  the  mar- 
riage relation  exists  between  the  parties,  and  that  plaintiff  is 
entitled  to  a  divorce  and  reasonable  alimony. 

Appbax.  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewaet,  Judgb.  Reversed  and  deci^ee  en- 
tered. 

Price  d  Abbott  and  Oeorge  L.  Loomis^  for  appellant 

Isaac  E,  Congdon^  W.  J.  Coad  and  Hall^  Woods  d 
Poundy  contra. 

Bebsb,  G.  J. 

V 

This  is  cln  action  for  divorce  and  alimony.  It  is  alleged 
in  the  amended  petition  that  on  the  1st  day  of  January, 
1905,  plaintiff  and  defendant  "entered  into  a  contract 
of  marriage,  whereby  plaintiff  and  defendant  entered  into 
the  relation  of  husband  and  wife,"  neither  being  under 
any  disability,  and  that  that  relation  has  existed  between 
them  from  that  date  hitherto.  Such  facts  are  stated  in 
the  petition  as,  if  sustained  by  the  evidence,  would  consti- 
tute a  common  law  marriage  and  entitle  plaintiff  to  a 
divorce.  It  is  averred  that  defendant  is  the  owner  of 
property  in  this  state  of  the  value  of  #800,000,  and  that 
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plaintiff  is  without  means.  The  averments  of  the  petition 
need  not.be  stated  with  any  greater  particularity.  The  an- 
swer of  defendant  is  a  general  denial.  A  trial  was  had  in 
the  district  court  involving  the  examination  of  a  great 
number  of  witnesses,  the  evidence  being  presented  here 
in  a  bill  of  exceptions  of  over  600  pages.  The  trial  re- 
sulted in  a  finding  and  decree  in  favor  of  defendant,  and 
plaintiff  appeals. 

The  real,  and  practically  the  sole,  issue  upon  which  the 
determination  of  the  cause  depends  is  as  to  whether  or  not 
there  was  such  an  agreement  and  contract  between  the 
parties,  followed  by  cohabitation,  etc.,  as  to  create  what 
is  termed  a  common  law  marriage.  If  that  relation  ex- 
isted at  any  time,  it  has  not  been  dissolved,  and,  under  the 
evidence  as  to  the  subsequent  conduct  of  defendant,  plain- 
tiflE  would  be  entitled  to  a  decree  in  her  favor.  If,  how- 
ever, that  relation  did  not  in  law  exist,  the  decree  against 
her  will  have  to  be  affirmed. 

The  law  governing  common  law  marriages  is  pretty  w^ell 
settled  in  this  state  by  our  former  decisions  and  will  not 
be  herein  discussed  with  tlie  view  of  throwing  any  new^  or 
further  light  upon  the  subject.  We  need  only  refer  to 
the  following  among  other  castas:  (Hhson  v,  Gibson, 
24  Neb.  394;  Olson  v.  Peterson,  33  Neb.  358;  Bailey 
V.  State,  36  Neb.  808;  University  of  Michigan  v.  Mc- 
GucJcin,  62  Neb.  489,  64  Neb.  300;  Eaton  v.  Eaton, 
66  Neb.  676,  annotated  in  1  Am.  &  Eng.  Ann.  Cas., 
199;  Sorenscn  t\  Sorensen,  68  Neb.  483,  490,  500,  509. 
Marriage  being  a  civil  contract,  the  rules  to  be  ap- 
plied must  be,  to  a  great  extent,  the  same  as  are 
applied  to  ordinary  contracts.  Hence,  if  one  party  to 
such  relation  induces  the  other  to  believe  in  good  faith 
that  the  contract  is  made  and  binding,  the  law  will  hold 
the  party  taking  such  advantage  to  the  full  terms  of  the 
agreement,  as  in  other  cases.  So,  if  one  party  to  the 
agreement  is  known  by  the  other  to  rely  upon  the  con- 
tract in  good  faith  and  that  it  is  binding,  the  other  party 
will  be  bound  by  it.     This,  of  course,  must  depend  upon 
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what  is  said  and  done,  the  same  as  in  other  cases.  Proof 
of  a  common  law  marriage  is  sufficient  to  sustain  an 
action  for  divorce  and  alimony.  A  common  law  mar- 
riage, while  criminal  under  our  statutes,  is  just  as  valid  a 
marriage  as  if  solemnized  under  all  the  forms  of  law, 
usage  and  custom,  and  is  followed  by  exactly  the  same 
results.  While  the  mere  fact  of  the  indulgence  in  the 
sexual  intercourse  and  relation  is  not  of  itself  conclusive 
proof  of  the  marriage,  yet  it  Is  always  a  proper  subject 
for  consideration  after  evidence  of  the  agreement  to  enter 
into  the  matrimonial  relation.  Again,  where  such  pre- 
sumption may  arise,  the  law  will  always  presume  that 
the  acts  of  persons  are  lawful  and  that  the  commission  of 
crime  was  not  intended.  If,  under  the  circumstances 
shown,  a  person  may  have  acted  from  motives  of  morality 
and  purity,  the  presumption  in  favor  of  such  motives  will 
prevail,  as  the  presumption  is  that  people  do  not  inten- 
tionally do  wrong.  These  propositions  are  so  well  estab- 
lished that  no  citations  are  deemed  necessary. 

The  evidence  in  this  case  established  beyond  dispute  or 
conflict  that  after  the  first  day  of  January,  1905,  de- 
fendant very  frequently  went  to  the  house  of  plaintiflP, 
who  resided  with  her  widowed  mother,  in  Omaha,  and 
that  no  kind  of  formality  in  his  visits  was  observed,  and, 
when  there,  his  actions  and  conduct  were  as  free  and  in- 
formal and  homelike  as  that  of  any  husband;  that  plain- 
tiff and  her  mother  were  in  straitened  financial  circum- 
stances, and  that  finally  he  caused  their  removal  to  Lin- 
coln where  they  were  placed  in  his  own  house,  and  the 
relations  between  them  continued  as  before;  that  during 
the  whole  time  he  furnished  money  to  aid  in  the  expenses 
of  the  household;  that  neither  party  ever  held  the  other 
out  to  the  public,  or  even  to  their  most  intimate  acquaint- 
ances and  friends,  as  wife  or  husband,  nor  did  they  in 
their  voluminous  correspondence  ever  refer  to  each  other 
in  that  light,  yet  the  general  terms  used  were  often  en- 
dearing ami  affectionate.  Upon  these  two  propositions 
it  is  testified  by  defendant  that  their  relations  were  at 
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all  times  meretricious  and  that  they  had  existed  long  be- 
fore the  date  named.  This  is  denied  upon  the' part  of  the 
plaintiff,  and  she  insisted  on  the  witness-stand  that  their 
relatione  were  never  criminal,  and  did  not  exist  at  all 
until  after  the  date  referred  to.  She  also  testified  that 
the  alleged  marriage  was  kept  secret  at  the  special  in- 
stance and  request  of  defendant,  for  reasons  which  were 
assigned  by  him  and  which  were  by  her  deemed  reasonable, 
but  particularly  because  it  was  in  accordance  with  his 
request  and  to  which,  for  that  reason,  and  having  faith 
in  him  and  his  assurances,  she  agreed.  The  bill  of  excep- 
tions contains  about  20  letters  from  defendant  to  plain- 
tiff written  during  tlie  year  1904,  the  last  date  being 
in  the  latter  part  of  December  of  that  year  and  just  prior 
to  the  time  wlien  the  plaintiff  and  her  mother  testified 
that  the  contract  of  marriage  was  entered  into.  There 
are  five  letterKS  written  in  the  fall  aud  winter  of  1903.  It 
is  to  be  remembered  that  at  the  time  of  the  commence- 
ment of  this  correspondence  plaintiff  was  the  lawful  wife 
of  a  Mr.  Hoover,  but  they  failed  to  agree,  were  separated, 
and  an  action  by  plaintiff  for  divorce  was  then  pending. 
The  decree  of  final  divorce  was  entered  March  6,  1904, 
and  was  doubtle.«5s  aided  in  a  financial  way  by  defendant. 
The  letters  written  in  1904  abound  in  expressions  of 
friendship  ahd  affection,  but  cannot  be  here  set  out  at 
length.  A  few  sel(»ctions  may  be  made  from  the  closing 
portions  of  some  of  them.  In  the  letter  of  January  13, 
1904,  to  "My  Dear  Val,"  he  closes  with,  "Good  bye  my 
dear  girl,  be  good  to  yourself  till  I  see  you  again.  From 
your  cousin  M.  M.  C."  Pebruai'y  9 :  "My  Dear  Val  *  •  ♦ 
I  wish  you  would  write  me  as  soon  as  you  can.  Give  my 
regards  to  the  folks.  Hoping  to  hear  from  you  soon,  I  am, 
your  devoted  friend."  March  6:  "My  Dear  Val  ♦  •  ♦ 
May  sweet  meiriories  around  your  heart  entwine  leaving 
a  place  for  a  friend  of  Old  Lang  Sine  (Auld  Lang  Syne)." 
March  19:  "My  Dear  Val  *  *  *  I  am  your  loving 
friend."  April  12 :  "My  Dear  Val  *  ♦  *  I  will  bid 
you  good  bye  and  hoping  to  see  you  at  the  earliest  op- 
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portunity  I  am  as  ever  your  dear  old  friend  and  sweet- 
heart." April  30:  "My  Dear  Valeria  »  ♦  •  i  want 
to  see  you  very  bad.  I  hope  your  dear  old  fatlier  is  get- 
ting better  and  that  he  may  be  able  to  get  well.  Give  my 
regards  to  the  folks  and  with  best  love  to  yourself,  I  am, 
sincerely  yours."  May  10 :  "My  Dear  Val  ♦  •  •  Good- 
bye Darling.  Be  good  to  yourself  my  dear.  Hoping  to 
hear  and  see  you  soon,  I  am,  sincerely  yours."  May  23 : 
"My  Dear  Val  *  *  *  In  hopes  to  get  that  long  letter 
very  soon  telling  me  about  everything  and  that  you  hav(* 
got  almost  well.  I  close  for  the  present  with  many  kind 
wishes.  I  am,  your  sincere  friend  and  lover."  July  7: 
"My  Dear  Val  ♦  ♦  ♦  i  hope  this  will  find  you  in  bet- 
ter health  and  spirits  and  that  you  are  imi)roving  in 
every  way.  I  will  inclose  you  a  check  in  this  letter  of 
50.  I  hope  it  will  help  to  relieve  you  in  your  distress. 
Hoping  (to)  have  the  pleasure  of  seeing  you  soon,  I  am, 
your  sincere  friend  and  sweetheart."  This  must  be  suffi- 
cient to  show  the  trend  of  defendant's  letters  prior  to  the 
date  of  the  alleged  contract  of  marriage.  It  may  be 
said — is  said,  in  efifect,  by  defendant— that  these  are  the 
letters  of  a  libertine  to  his  mistress.  We  have  read  them, 
as  well  as  many  others  written  prior  to  January  1,  1905, 
and  have  been  unable  to  find  a  single  word  which  neces- 
sarily implies  an  impure  thought  or  reference.  We  can- 
not believe  they  were  so  intended,  nor  that  any  part  of 
them  can  be  riglitfuly  so  construed. 

The  history  of  the  case  shows  that  plaintiff's  father 
and  mother  were  Germans,  and,  as  many  do,  they  kept 
intoxicating  liquors  in  their  home;  that  during  the  early 
days  of  this  state  they  kept  a  hotel  in  Sidney,  and,  in 
connection  with  it,  a  saloon.  At  that  time  plaintiff'  was 
a  little  child.  Defendant  had  a  ranch  near  Sidney,  and 
patronized  the  hotel  and  thus  became  acquainted  with  the 
family.  Plaintiff's  father  finally  closed  out  his  business, 
removed  to  Denver  for  a  time,  and  then  to  Omaha,  where 
again  they  met  and  the  acquaintance  was  renewed.  Plain- 
tiflf  was  then  the  wife  of  Hoover,  but  a  separation  had 
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taken  place.  Her  father  was  in  poor  health — probably 
drinking  heavily — and  the  family  were  not  living  in  af- 
fluence. Plaintiff's  father  became  bedridden,  and,  after 
lingering  a  long  time,  died.  Plaintiff's  health  had  failed 
her  and  her  i)r(>spects  of  long  life  were  not  promising. 
AVith  the  aid  of  |100  furnished  by  defendant  she  went  to 
Denver  for  treatment,  going  to  tlie  home  of  an  aunt,  and 
while  there  defendant  visited  her.  From  his  testimony 
it  is  very  apparent  that  plaintiff  was  in  a  precarious  con- 
dition, her  prospects  of  recovery  being  very  remote.  Soon 
thereafter  the  death  of  plaintiff's  father  occurred,  which 
required  her  immediate  return  to  Omaha  for  tlie  purpose 
of  attending  the  funeral.  She  appears  not  to  have  re- 
turned to  Denver. 

Plaintiff  testified  that  prior  to  the  1st  day  of  January, 
1905,  defendant  upon  several  occasions  proposed  mar- 
riage, but  that  she  did  not  agree  thereto,  owing  to  the  con- 
dition of  her  health  and  her  financial  embarrassments,  not 
as  an  absolute  refusal,  but  deferring  the  consideration  of 
the  subject  until  conditions  and  prospects  became  more 
favorable.  This  he  as  positively  denies.  She  and  her 
mother  both  testify  that  he  came  to  their  house  on  the 
1st  day  of  Janujuy,  1905,  and  proposed  immediate  mar- 
riage. Plaintiff  testified  that  the  proposition  was  first 
made  to  her  in  the  absence  of  her  mother  who  was  in  the 
kitchen  preparing  the  evening  meal;  that  she  was  urged 
to  agree  to  it,  and  that  the  contract  should  be  made  be- 
tween them  without  tlie  intervention  of  a  clergyman  ot* 
other  officer  authorized  to  solemnize  marriages;  that  t*) 
this  she  at  first  objected,  but,  upon  his  assurance  that 
such  a  marrij\i»(^  would  be  valid,  she  consented,  and  they 
together  went  into  tlie  room  Avhere  plaintiff's  mother  was, 
when  defendant  repeated  to  both. his  statement,  and  that 
they  were  thereby  married;  that  plaintiff's  mother  ob- 
jected to  the  proceeding,  but  upon  the  assurance  of  de- 
fendant that  such  an  agreement  was  valid,  and  the  declar- 
ation of  plaintiff  that  such  an  arrangement  was  safcis- 
factoiT  to  lier,  her  mother  .yielded,  saying  they  were  both 
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old  enough  to  know  their  own  business  and  she  would  no 
longer  object;  that  the  contract  was  thereupon  ratified 
by  them,  and  by  a  kiss  administered  to  each  by  defendant 
the  matter  was  considered  settled;  that  defendant  re- 
mained there  that  night  occupying  a  room  and  bed  with 
plaintiff;  that  he  was  absent  a  portion  of 'the  next  day, 
telling  them  before  leaving  where  he  was  going  and  that 
he  would  return  later  in  the  day;  that  he  did  return  and 
remained  during  the  night  as  before,  and  from  that  time 
on  his  visits  were  of  the  same  character,  his  conduct  be- 
ing as  a  member  of  the  family,  contributing  to  its  neces- 
sities, and  occupying  the  room  and  bed  with  plaintiff  as 
her  husband.     The  testimony  of  plaintiff's  mother  coin- 
cides with  that  of  plaintiff  as  to  all  that  occurred  after 
the  entry  into  the  kitchen  by  plaintiff  and  defendant. 
Another  witness,  disinterested,  testified  to  seeing  defend- 
ant at  the  rooms  of  plaintiff  and  her  mother  on  that  day. 
The  whole  of  this  testimony  is  met  by  defendant  with  a 
sweeping  and  positive  denial.     He  denies  being  present 
at  the  house  of  plaintiff  on,  or  at  any  time  near,  the  date 
named,  and  offers  quite  persuasive  evidence  in  support 
of  his  denial.     It  is  shown  that  about  the  29th  day  of 
November  previous  he  met  with  an  accident  on  his  ranch 
near  Fremont  by  the  falling  of  a  horse  upon  which  he 
was   riding,    resulting   in   the    fracture   of   his   clavicle 
bone,  and  by  which  he  was  confined  to  his  room  until  the 
latter  part  of  December,  if  not  to  a  later  date.     It  is 
shown,  however,  that  he  was  sufficiently   recovered  to 
leave  home  for  the  state  of  Wyoming  about  the  8th  of 
January.^    A  number  of  checks,  letters  and  telegrams, 
bearing  date  at  Fremont,  Januaiy  1  and  2,  were  intro- 
duced in  evidence  under  the  testimony  of  defendant  that 
they  were  issued  on  the  dates  and  at  the  place  printed 
therein.     Witnesses  were  also  called  who  testified  that 
from  the  time  he  received  the  injury  until  his  departure 
for  Wyoming  he  did  not  leave  tlie  ranch,  except  on  one 
or  two  occasions  when  he  was  absent  but  a  sliort  time, 
going  to  Fremont  to  consult  his  surgeon,  one  of  which 
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witnesses  claimed  to  have  been  his  housekeeper  ajid  act- 
ing as  his  nurse.  However,  a  niece  of  defendant,  who 
has  been  of  his  household  continually  for  many  years, 
whose  testimony  was  taken  by  deposition  and  which  bears 
upon  its  face  the  indelible  stamp  of  candor  and  truth,  was 
not  interrogated  upon  that  topic  at  all,  and.  she  was  in  a 
position  to  know  as  much,  or  possibly  more,  upon  the 
subject  than  any  other,  her  testimony  being  limited  to 
the  fact  of  defendant's  injury  in  November,  1904,  that 
the  nurse  above  referred  to  took  care  of  him,  and  that  he  i 

left  for  his  ranch  in  Wyoming  "some  time  in  January,  ! 

1905."  The  testimony  of  the  alleged  nurse  does  not  im- 
press us  as  being  in  all  things  absolutely  candid  and 
truthful.  It  was  given  by  deposition.  She  stated  that 
at  the  time  he  left  for  the  Wyoming  ranch  ''he  was  all 
right,  only  his  shoulder  botliered  him  a  little,"  but  tliat 
he  could  use  it  for  ordinaiy  purposes.  Did  this  case  de- 
pend entirely  and  solely  upon  the  oral  evidence  of  plain- 
tiff, her  mother,  and  the  other  witness,  referred  to  as 
having  seen  him  at  their  home  in  Omaha  on  the  date 
named,  w^e  might,  under  the  evidence  offered  by  defend- 
ant, well  hesitate  to  hold  that  there  was  a  marriage,  but 
the  claim  that  there  was  not  is  scarcely  borne  out  by  de- 
fendant's subsequent  conduct.  It  is  shown,  and  not  de- 
nied, that  after  said  time  his  attentions  to  plaintiff  and 
her  mother,  his  apparent  care  and  solicitude  for  their 
welfare,  suffered  no  abatement. 

There  are  no  letters  in  the  bill  of  exceptions  from 
defendant  to  plaintiff  written  during  the  year  1905,  un- 
less the  one  hereinafter  referred  to,  dated  January  18, 
was  written  in  that  year,  jH though  it  is  apparent  that 
many  were  written,  and  frequent  payments  of  money 
were  made  to  plaintiff  to  enable  her  to  maintain  the 
household.  On  the  2d  of  February,  1906,  he  wrote  her 
as  follows:  "Fremont,  Neb.,  February  2,  1906.  V.  W. 
Allenspach,  703^  North  16th  street,  Omaha,  Neb.  My 
Dear  Val.  I  just  got  home  last  night.  Will  be  down  in 
a  couple  of  days  when  I  get  things  straightened  up  here. 
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We  are  fixing  up  horses  to  have  a  sale  26th  this  mo.  and 
I  am  very  busy  now. ,  In  a  few  days  I  will  have  things  in 
shape.  I  sent  you  a  check  last  week  for  25  before  I  left 
the  springs.  The  springs  helped  me  while  I  was  there, 
but  I  am  trouble (d)  (with)  sciatic  rheumatism  and  that 
will  take  a  different  treatment  to  cure  it.  I  will  go  down 
and  see  you  the  first  opportunity.  Hope  yourself  and 
mother  are  well.  Give  my  regards  to  mother,  also  self. 
Hope  to  see  you  in  the  near  future.  I  am,  as  ever  yours." 
April  19  he  wrote  as  follows:  "Fremont,  April  19th, 
1906.  V.  W.  Allenspach,  706^  North  16th  Street,  Omaha, 
Neb.  My  Dear  Val.  I  will  send  you  down  something  to- 
morrow if  I  don't  go  down  myself.  So  be  good  to  your- 
self and  don't  get  restless  if  I  am  behind,  as  I  am  very 
busy  just  now.  With  love  and  kind  regards  to  self  and 
mother."  On  April  21,  1906,  he  wrote,  referring  to  his 
last  letter,  saying  he  could  not  come  that  day  as  he  had 
to  go  to  Lincoln  to  get  carpenters  started  to  finish  the 
house;  that  he  inclosed  his  check  for  25  and  would  come 
over  from  Lincoln  if  he  could;  that  the  house  was  now 
empty  and  "I  will  have  it  finished  right  away  now,  so  you 
can  get  in  before  the  weather  gets  too  warm.  I  will  have 
them  finish  up  the  inside  of  the  house  first  so  you  can  get 
in  right  away.  They  can  finish  the  outside  after  you  go 
in.  I  will  be  down  and  talk  it  over  with  you  soon  as  I 
can."  On  April  29  he  wrote  her  at  considerable  length, 
describing  his  labors  in  Lincoln  cleaning  and  painting  the 
liouse,  saying  that  if  she  did  not  keep  chickens  she  could 
get  "3  pr.  month"  for  the  barn,  and  stating  the  number  of 
rooms  in  the  house.  He  closed  the  letter  with  the  follow- 
ing language:  "Hoping  to  see  you  soon.  Regards  to 
mother  and  not  for«etting  you,  dear,  I  am,  yours  very 
truly."  On  July  21  he  writes:  "I  wrote  you  a  few 
days  ago  to  know  if  you  wanted  me  to  bring  down  the 
dog  you  spoke  of,  but  did  not  get  any  answer  from,  and 
also,  that  I  would  be  down  Saturday  or  Sunday,  but  I  got 
a  letter  from  William  Coad  yesterday  saying  he  would 
be  here  this  evening  to  see  me  on  business,  so  I  won't  be 
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able  to  get  down  until  Monday,  but  I  will  be  down  Mo. 
sure.  I  have  been  doctoring  all  week  and  had  to  stay  In 
bed  two  days.  I  have  one  pretty  lame  foot.  Hoping  to 
see  you  soon,  I  am^  yours  truly,  M.  M.  Coad.  If  you  get 
this  in  time  drop  me  a  line  and  let  me  know  if  you  want 
me  to  take  this  dog  down  or  not."  , 

These  letters  are  all  addressed  to  "V.  W.  AUenspach,"  i 

but  the  complimentary  address  is  to  "My  Dear  Val"  as  - 

before.  The  many  ortliographical  errors  have  been  cor- 
rected, otherwise  we  have  aimed  to  be  exact  in  copying. 
For  want  of  time  and  to  avoid  extending  this  opinion  to 
too  great  length  many  letters  are  not  herein  referred  io. 
Such  parts  of  the  correspondence  as  have  been  omitted 
are  equally  free  from  improper  or  unseemly  references, 
as  are  those  set  out.  The  question  again  presents  itself: 
Do  these  letters  impress  one  as  those  of  a  libertine  to  his 
mistress,  or  of  a  husband  to  a  wife  who  would  be  pre- 
sumed to  be  interested  in  his  personal  affairs,  his  health, 
his  aches  and  pains?  True  there  is  no  reference  to  a 
marriage,  nor  to  the  married  relation,  and  he  has  con- 
tinually addressed  her  by  her  former  name.  If  the  testi- 
mony of  plaintiff  that  all  this  had  been  agreed  upon  in 
the  first  instance  is  to  be  believed,  it  furnishes  a  ready 
explanation,  for  she  stated  that  it  was  feared  by  defend- 
ant' that  the  correspondence  might  fall  into  other  hands, 
and  for  business  reasons  he  desired  the  marriage  kept 
secret,  and  when  the  proper  time  came  to  make  it  known 
they  would  take  the  promised  trip  to  Europe. 

We  find  but  three  letters  from  plaintiff  to  defendant  in 
the  bill  of  exceptions.  One  dated  April  8,  1905,  to  ^'My 
Dear  Mr.  Coad,"  signed  "As  ever  you  know,  yours,  Val- 
eria"; another  dated  August  14,  1907,  to  "Our  Dear  Mr. 
Coad,"  signed  "As  ever,  you  know";  and  the  other  of 
October  20,  1907,  to  "Dear  Mr.  Coad,"  and  signed  "Sine. 
Valeria  W.  Allenspach."  They  are  devoted  to  business  mat- 
ters and  throw  no  special  light  upon  the  subject  under  con- 
sideration. That  she  has  written  manv  letters  to  defend- 
ant  is  clear  by  his  letters  to  her  and  the  testimony  of  the 
parties,  but  they  have  probably  not  been  preserved. 
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This  being  an  equity  case,  this  court  is  required  to  re- 
try the  /Cause  upon  the  evidence  submitted  and  preserved 
in  the  bill  of  exceptions  and  "reach  an  independent  con- 
clusion as  to  what  finding  or  findings  are  required  under 
the  pleadings  and  all  the  evidence,  without  reference  to 
the  conclusion  reached  in  the  district  court  or  the  fact 
that  there  may  be  some  evidence  in  support  thereof." 
Code,  sec.  681a.  While  in  cases  where  the  evidence  is  con- 
flicting we  may  (and  should)  consider  the  findings  of 
the  district  court  (Wetherell  v.  Adams ^  80  Neb.  584),  yet 
the  burden  is,  by  appeal,  placed  upon  this  court  to  retry 
the  case.  That  the  evidence  as  to  the  specific  contract  of 
marriage  is  conflicting  there  can  be  no  doubt,  but  that 
the  sexual  relations  have  existed  between  the  parties  to 
a  great  extent,  at  least  after  January  1,  1905,  at  the  resi- 
dence of  plaintiff  by  the  procurement  of  defendant,  and 
latterly,  in  the  house  of  defendant,  and  that  during  the 
whole  time  he  has  contributed  to  the  maintenance  of  the 
household,  and  that,  when  present,  he  has  to  quite  an 
extent  assumed  the  position  of  the  controller  of  domestic 
aflfairs,  is  not  to  be  doubted.  His  letters  so  indicate,  and 
his  reference  to  plaintiffs  mother  as  "mother"  would 
seem  to  indicate  something  of  a  recognition  of  the  rela- 
tion insisted  upon  by  plaintiff.  Prom  a  consideration  of 
the  whole  record  we  are  unable  to  give  a  certificate  of 
high  moral  character  to  either  party,  but  when  we  con- 
sider, as  the  evidence  shows,  that  defendant  was  an  ac- 
quaintance of  the  family  at  the  time  wiien  plaintiff  was 
a  child,  that  he,  after  the  lapse  of  years,  sought  and  ob- 
tained a  renewal  of  that  acquaintance,  and  from  that  time 
on  pressed  his  attentions  upon  plaintiff,  seeking  to  keep 
in  touch  with  her  and  the  family,  apparently  solicitous 
for  their  welfare,  never  being  willing  that  their  relatione 
should  be  broken  off,  we  are  constrained  to  believe  that 
his  purposes  were  not  of  the  baser  sort.  On  January  18 
(year  not  given)  he  wrote  to  plaintiff  as  follows:  "My 
Dear  Val.  What  in  the  world  is  the  matter  with  (you). 
Are  you  sick,  or  have  you  gone  to  where  your  father  was, 
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OP  what  is  the  delay  in  writing  to  me?  I  have  written 
you  three  letters.  Now,  if  you  get  this  one,  be  sure  and 
answer  by  return  mail,  as  I  am  uneasy  about  you  where- 
ever  you  are.  Be  sure  and  answer.  This  is  written  in  a 
hurry  m  I  am  going  to  the  office  to-night,  and  if  I  don't 
hear  from  you  I  won't  know  what  to  think.  If  you  are 
away  you  said  you  would  write  me,  so  be  sure  write,  or 
wire  me  if  you  are  in  a  hurry  and  can't  write.  Excuse  this 
as  I  am  in  a  big  hurry.  Hope  to  hear  from  you  by  return 
mail.  From  your  friend  M.  M.  0."  This  may  show  in 
some  degree  the  solicitude,  often  otherwise  expressed,  on 
the  part  of  defendant  for  the  well  being  of  plaintiff,  and 
that  the  desire  for  close  relations  were  not  all  entertained 
by  plaintiff.  He  was  a  man  of  mature  years,  neither  in 
his  youth  nor  dotage,  and  was  not  in  any  sense  "cap- 
tured" by  the  wiles  and  blandishments  of  plaintiff. 

On  the  13th  day  of  June,  1907,  defendant  procured 
from  plaintiff  the  execution  of  the  following  instrument: 
"Received  of  Mark  M.  Coad,  one  hundred  and  fifty  dol- 
lars (|150)  in  full  settlement  and  satisfaction  of  any  and 
all  claims  and  demands  of  every  nature  and  description, 
either  of  a  business  or  personal  nature,  which  I  have  or 
may  claim  against  him.  And  I  hereby  acknowledge  full 
payment  for  any  and  all  real  estate  heretofore,  or  on  this 
day  deeded  by  me  to  Mark  M.  Coad,  and  full  satisfaction 
and  release  of  each  and  every  promise  that  he  may  have 
made  to  me  in  reference  thereto,  and  in  reference  to  any 
other  matter  whatsover,  and  of  any  and  every  cause  of 
action  which  I  have  or  claim  against  him  growing  out  of 
any  promise  made  or  anything  said  or  done  by  him  to 
me  prior  to  date  hereof.  Dated  this  13th  day  of  June, 
1907.    Valeria  W.  Allenspach." 

The  testimony  of  the  notary  before  whom  this  instru- 
ment was  acknowledged  was  taken  in  court,  by  which 
it  is  shown  that  the  paper  was  prepared  by  an  attorney 
before  its  presentation  for  signature,  the  notary  accom- 
panying defendant  when  he  went  to  obtain  the  signature. 
It  was  shown  that,  from  the  conversation  then  had,  the 
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subject  of  signing  such  instrument  had  been  talked  of 
before,  but  what  was  said  was  not  made  known  to  the 
notary.  At  the  time  he  and  defendant  were  there  plain- 
tiflf  declined  to  sign,  and  her  mother  became  strenuous  in 
her  objections,  and  for  some  purpose  stepped  into  the 
kitchen,  when  the  door  was  closed  by  some  one  and 
locked,  thus  excluding  her  from  further  participation  in 
the  discussion.  The  notary  was  asked  what  conversation 
lie  heard  between  defendant  and  plaintiff,  or  what  de- 
fendant said  to  plaintiff  "at  the  time  while  urging  her  to 
sign  these  papers.'^  The  answer  was:  "Well,  the  con- 
versation was  a  long  one.  They  talked  about  the  matter 
there  for  at  least  an  hour,  I  should  say,  and  he  was  in- 
sisting on  her  signing  and  she  was  objecting  to  it,  and 
so  was  her  mother.  Her  mother  seemed  to  be  more  strenu- 
ous in  the  objection  than  her  daughter,  and  she  kept  de- 
clining to  sign,  and  asked  me  what  I  thought  about  it, 
and  I  told  her  I  was  not  her  attorney  and  did  not  care  to 
advise  her  what  to  do,  and  Mr.  Coad  kept  urging  her  tx) 
do  it,  and  finally  she  said  to  him  that  her  mother  thought 
that  they  ought  not  to  sign  it,  because  her  mother  was 
afraid  he  was  going  to  put  her  out  of  the  house  and  would 
not  support  them.  Her  mother  was  in  the  kitchen  pound- 
ing on  the  door,  and  making  a  loud  noise,  and  Mr.  Coad 
said,  haven't  I  always  supported  you?'  or  words  to  that 
effect,  and  she  said,  *Yes,  but  mamma  is  afraid  you  will 
put  us  out  of  here  and  Avill  not  support  us  any  more,' 
and  he  said,  'You  need  not  worry  about  that.  I  will  take 
care  of  you,'  or  words  to  that  effect."  Plaintiff  testified 
at  considerable  length  as  to  what  occurred  and  her  rea- 
sons for  affixing  her  signature,  based  upon  the  assurances 
of  defendant  and  her  confidence  in  him  and  his  promises. 
We  cannot  see  that  this  paper  is  entitled  to  very  much 
weight  or  consideration.  It  is  clear  that  it  was  reluc- 
tantly signed  and  with  a  reliance  upon  the  promises  of 
plaintiff  that  she  "need  not  worry"  and  that  he  would 
"take  care"  of  her.  If  the  marital  relation  did  exist,  the 
instrument  was  void  in  so  far  as  it  might  have  sought  to 
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dissolve  that  relation,  and  voidable  as  to  the  real  estate 
transactions  which  were  concerned.  Plaintiff  and  her 
mother  both  testified  that  defendant  returned  to  the  home 
where  they  lived  and  continued  his  sexual  relations  with 
plaintiff,  occupying  the  room  and  bed  with  her  for  two 
nights.  This  is  denied  by  defendant,  but  there  are  some 
circumstances  which  tend,  though  not  strongly,  to  sustain 
them.  Had  a  child  or  children  been  born,  the  result  of  the 
intercourse  between  the  parties,  we  think  no  court  would, 
or  could,  bastardize  them  under  the  evidence.  They  would 
have  been  held  born  in  lawful  wedlock  and  legitimate. 

We  are  persuaded  that  it  would  be  against  the  law  and 
its  presumptions,  as  well  as  against  public  morals,  to 
hold  that  the  marital  relations  did  not  exist  between  the 
parties  to  this  suit.  The  judgment  of  the  district  court 
1^  reversed,  and  a  decree  will  be  entered  in  this  court 
finding  that  that  relation  does  exist,  and  that  plaintiff  is 
entitled  to  and  is  given  a  decree  of  absolute  divorce,  that 
she  is  entitled  to  receive  and  is  decreed  to  have  judgment 
for  J20,000  as  her  alimony  in  full,  and  that  execution 
issue  for  the  collection  of  the  same,  and  that  she  have 
judgment  for  her  costs  in  this  case  expended. 

Judgment  accordingly. 

Fawcbtt,  Letton  and  Root,  JJ.,  dissent  from  the  ma- 
jority opinion  in  this  case. 

At  the  outset  it  may  be  said  the  defendant's  testimony 
convicts  him  of  such  shocking  immorality  that  he  is  en- 
titled to  no  other  relief  in  a  court  of  equity  than  the  evi- 
dence taken  all  together  compels  that  court  to  grant.  On 
the  other  hand,  exact  and  impartial  justice  demands  that, 
if  the  evidence  does  not  establish  the  plaintiff's  cause  of 
action,  she  should  take  nothing  by  her  writ  simply  for  the 
reason  that  the  defendant  has  violated  the  laws  of  God. 
and  of  man.  The  testimony  proves  that  the  plaintiff,  pre- 
ceding her  marriage  to  Col.  Hoover  in  1901,  was  a  sue- 


TEUM,  1910. 


it  for  some  reasons  her  rela- 
tions with  Hoover  were  unsatisfactoi-j,  so  that  in  the 
spring  of  1902  they  separated  aiid  were  finally  divorced 
in  March,  1904.  In  the  meantinie  tlie  plaintiff  and  Col. 
Hoover  engaged  in  litif^ation  for  a  divorce,  the  one  party 
prosecuting  a  suit  in  Donglas  county,  and  the  other  a 
similar  suit  in  an  interior  county. 

In  the  summer  of  1902  tlie  plaintiff  met  the  defendant 
at  Fremont;  shortly  thereafter  he  gave  her  $]0,  and  fol- 
lowed this  donation  with  gifts  of  sums  of  money  of  from 
|10  to  |100,  aggregating  many  Imndreds  of  dollars.  The 
plaintiff  accepted  this  money  without  any  protest  or 
scruple,  and  plunged  into  a  voluminous  correspondence 
witli  her  aged  adjnii-er.  Whether  tliis  pursuit  culminated 
in  a  marriage  depends  upon  tlie  truthfulness  of  the 
testimony  that  January  1,  1905,  the  defendant  was  pres- 
ent in  Omaha,  tlion  and  there  entered  into  a  common  law 
marriage  with  the  plaintiff,  and  renmiued  in  that  city  for 
three  consecutive  days.  The  testimony  to  sustain  such 
a  finding  is  referred  to  in  the  majnvity  opinion.  Opposed 
to  this  we  have  the  defendant's  positive  denial  that  he 
was  present  in  Omaha  upon  that  day  or  that  he  ever  en- 
tCTed  into  any  such  arrangement  with  tlie  plaintiff,  and 
in  this  connection  it  should  he  remembered  that  tlie 
plaintiff  made  the  defendant  tier  "wn  witness  and  tJierehy 
vouched  to  the  court  for  his  credibility.  The  record  fur-" 
ther  discloses  that  the  defendant  during  the  latter  part 
of  December,  1904,  and  until  January  8,  1905,  was  con- 
fined to  his  home  near  Fremont  abont  35  miles  from 
Omaha.  The  physician  who  treated  Coad  for  a  broken 
collar  bone  during  this  period  testified  that  snbsciiiicnt  to 
January  2,  1905,  the  defendant  came  to  the-  witness'  office 
in- Fremont  for  the  imrjiose  of  hiiving  an  examination 
made  to  ascertain  whcflici-  the  pjitivnt  iniild  safely  (ravel 
west  to  attend  to  his  business  affairs;  thiit  the  defendant 
then  stated  in  subslainc  it  was  tin-  lirst  time  ho  had  been 
away  from  his  farm  since  flie  d.Miiir's  bi.st  visit  in  De- 
cember.    This  statement  was  hearsay,  self-serving  from 
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the  litigants'  present  standpoint  and  entitled  to  but  little 
weight,  but  the  proof  shows  without  contradiction  that 
the  defendant  was  injured  in  1904  and  later  departed  from 
Fremont  for  the  west  about  January  8,  1905.  Checks 
purporting  to  have  been  drawn  by  Coad  in  Dodge  county 
December  31,  Januai-y  2,  and  January  3,  in  payment  of 
local  bills  are  in  the  record.  The  evidence  to  our  minds 
is  persuasive  that  these  checks  were  drawn  by  Coad  in 
Dodge  county  and  upon  their  respective  dates.  January 
1,  1905,  was  Sunday.  On  that  day  the  defendant  wrote  a 
letter  from  Dodge  county  and  mailed  it  to  George  Rob- 
ertson at  Lawrence,  Kansas.  Bobertson  testified  thaf  he 
received  the  letter  January  2,  1905,  and  the  original  let- 
ter dated  January  1, 1905,  in  the  defendant's  handwriting 
is  in  evidence.  Robertson  testifies  that  on  the  3d  of  Jan- 
uary, 1905,  he  received  a  telegram  from  Coad,  dated 
Fremont,  Neb.,  January  2,  and  in  response  thereto  came 
to  Fremont  and  entered  Coad's  employ.  All  of  these 
documents,  except  the  telegram,  are  in  Coad's  handwrit- 
ing and  were  prepared  at  a  time  when  the  necessity  for 
manufacturing  evidence  could  not  have  been  known  to 
him.  The  nurse  who  attended  Coad  in  December,  1904, 
and  in  January,  1905,  until  he  went  west,  testifies  posi- 
tively that  the  defendant  was  not  away  from  home  Janu- 
ary 1,  2  or  3,  1905.  The  majority  opinion  states  this  wit- 
ness ought  not  to  be  believed,  but  we  find  nothing  in  the 
record  to  justify  such  an  aspersion;  her  answers  are  di- 
rect, and  she  sustained  herself  well  upon  cross-examina- 
tion. 

The  presumption  that  the  litigants'  relations  were  law- 
ful rather  than  meretricious,  relied  upon  to  .sustain  a 
finding  against  the  defendant,  to  our  minds  should  vanish 
in  the  light  of  the  undisputed  facts  that,  while  the  plain- 
tiff was  the  lawful,  wedded  wife  of  Col.  Hoover,  she  con- 
tinually accepted  money  from  the  defendant,  encouraged 
his  advances,  and  received  without  objection  his  letters 
referrinjz:  to  mutual  embraces  and  describing  himself  as 
h«*  lover  and  sweetheart.     The  litigants'  conduct  at  all 
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times  repels  the  thought  that  they  were  or  are  man  and 
wife.  No  person  other  than  the  plaintiflPs  mother  testi- 
fies to  having  heard  Coad  refer  to  the  plaintiff  as  his  wife; 
he  never  held  the  plaintiff  out  to  the  world  or  to  any 
disinterested  individual  as  his  spouse;  she  has  not  pro- 
duced a  scrap  of  paper  whereon  he  -described  her  as  his 
wife,  nor  does  she  claim  he  ever  wrote  her  to  that  effect ; 
she  signed  her  maiden  name  to,  and  acknowledged,  deeds 
conveying  her  property,  and  signed  that  name  to  hotel 
registers  when  away  from  home;  subsequently  to  this 
alleged  marriage  she  never  darkened  the  door  of  the  de- 
fendant's home  except  for  the  purpose  of  extorting  money 
from  him;  she  remained  in  that  house  over  niitlit  on  two 
or  three  occasions  after  January  1,  1905,  but  never  oc- 
cupied his  room,  nor  did  she  (laim  to  any  one  there,  not 
even  to  her  intimate  friend,  jMiss  Paxton,  Goad's  house- 
keeper, that  she  was  Mark  Goad's  wife.  Indeed  the  plain- 
tiff does  not  deny  Miss  Paxton's  testimony  to  the  effect 
that  the  plaintiff  complained  that  Goad  had  promised  to 
marry  her.  Several  letters  written  to  the  defendant  by 
the  plaintiff  subseciuent  to  January  1,  1905,  are  in  evi- 
dence, and  he  is  addressed  therein'as  "My  Dear  Mr.  Goad,'' 
"Our  Dear  Mr.  Coad,"  and  "Dear  Mr.  Goad,"  but  in  no 
instance  did  she  address  him  as  husband.  All  of  the  let- 
ters between  the  parties  ^yove  private,  and  if  tliey  wer(* 
married  some  expression  evidencing  that  fact  would  in 
all  probability  ha^e  appeared  in  their  correspondence.  It 
is  true  the  plaintiff  testifies  that  the  defendant  assigned 
as  a  reason  for  his  desire  that  their  marriage  remain  a 
secret  that  he  did  not  want  the  fact  known  until  he  had 
settled  his  business  affairs  with  a  brother,  but  the  proof 
is  uncontradicted  that  he  had  severed  all  business  rela- 
tions with  his  brother  20  years  prior  to  1905,  and,  during 
the  period  of  time  covered  by  the  plaintiff's  testimony,  the 
defendant's  business  was  under  his  sole  control.  The 
fact  that  on  one  or  two  occasions  subsequent  to  January 
1,  1905,  he  referred  to  the  plaintiff's  mother  in  his  letters 
as  "Mother"  is  not  entitled  to  much  weight,  because  he 
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described  her  by  that  term  in  at  least  one  letter  written 
before  this  so-called  marriage. 

In  1906  the  defendant  Induced  the  plaintiff  and  her 
mother  to  move  from  Omaha  to  Lincoln  and  occupy  a 
small  dwelling  owned  by  him  in  that  city.  In  June,  1907, 
as  shown  by  the  majority  opinion,  the  defendant  settled 
with  the  plaintiff  for  all  demands  she  had  upon  him.  He 
who  runs  may  read  in  the  written  release,  signed  by  the 
plaintiff  at  that  time,  satisfaction  for  the  defendant's  un- 
lawful acts  as  well  as  for  property  rights  and  legitimate 
demands.  At  the  time  this  release  was  signed  the  plain- 
tiff objected  to  executing  tbe  instrument,  not  because  it 
belied  her  present  claim  and  ignored  her  status  as  his 
wife,  if  any  such  status  existed,  but  for  the*  reason  stated 
at  that  time  by  the  plaintiff  and  her  mother  that,  if  the 
release  were  signed,  Coad  would  no  longer  support  them. 
It  would  seem,  if  the  plaintiff  believed  at  that  time  she 
was  the  defendant's  wife,  she  would  have  asserted  that 
fact,  and  would  not  have  signed  a  paper  releasing  all 
claims  against  a  husband  whom  she  well  knew  was  worth 
almost  a  million  dollars.  The  fact  she  made  no  such  claim 

• 

is  convincing  evidence  against  the  existence  of  the  mar- 
riage relation.  It  was  patent  Coad  intended  to  sever  their 
relations  and  discard  her,  and  her  conduct  then  is  entirely 
incompatible  with  her  testimony  noAV.  The  plaintiff  and 
her  mother  do  testify  the  defendant,  the  night  following 
the  execution  of  that  release,  and  subs(M|uently,  occupied 
the  plaintiff's  bed,  but  the  defendant  denies  the  testimony, 
and  we  are  inclined  to  believe  in  this  particular  he  told 
the  truth. 

Furthermore,  about  two  weeks  before  this  suit  was 
commenced  and  six  months  after  the  settlement  in  1907, 
Robertson,  the  defendant's  foreman,  called  upon  the  plain- 
tiff and  her  mother,  and  Eobertson  testifies  that  the 
mother,  in  the  plaintiff's  presence,  stated  that  *^Mr.  Coad 
had  not  done  the  right  thing  by  them,  and  that  he  had 
promised  to  support  them  with  funds,  and  that  he  had 
got  all  of  the  property  from  them,  and  that  he  had  even 
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gone  the  length  of  pronming  to  marry  her  daughter,  and 
had  not  done  so/^  and  the  plaintiff  took  no  exception  to 
her  mother's  stiitement.  This  testimony  is  not  denied  by 
either  the  plaintiff  or  her  mother.  The  plaintiff  cannot 
excuse  her  silence  at  this  time  or  excuse  her  mother's 
statement  upon  the  theory  that  they  believed  the  defend- 
ant had  tricked  and  deceived  her  and  they  thought  the 
marriage  relation  did  not  exist,  because  each  woman  has 
testified  that  the  defendant  explained  to  them  January  1, 
1905,  that  the  plaintiff  and  defendant  were  entering  into 
a  common  law  mannage. 

Lack  of  time  and  space  forbids  a  further  analysis  of  the 
evidence,  but  sufficient,  it  seems  to  us,  has  been  shown 
to  demonstrate  that  the  majority  opinion  is  not  supported 
by  a  preponderance  of  the  evidence,  and  that  the  judg- 
ment of  the  district  court,  based  upon  that  evidence  and 
his  observation  of  the  witnesses  while  testifying  in  court, 
should  not  be  disturbed. 


Olell  D.  Campbell,  appellee,  v.  Frank  B.  Kimball  bt 
AL.,  appellants;  George  Berg  et  al.,  appellees. 

Filed  June  29,  1910.    No.  16,096. 

1.  Mechanics'  Liens:  Subcontractors:  Liability  fob  Filing  Fees. 
Where  a  contractor  for  the  construction  of  improvements  upon 
real  estate  distributes  portions  of  his  contract  to  subcontractors, 
no  contractual  relation  arises  thereby  between  the  owner  and  the 
subcontractors,  the  liens  upon  the  property  in  favor  of  the  sub- 
contractors being  given  by  law,  and  the  completion  of  the  work 
undertaken  by  the  subcontractors  creates  a  debt  due  from  the 
contractor  to  them.  -  Upon  the  failure  to  pay  said  debt  the  con- 
tractor becomes  liable  to  the  subcontractors  for  the  full  amount 
which  the  subcontractors  are  entitled  to  receive.  If  the  subcon- 
tractors find  it  necessary  to  file  mechanics'  Hens,  the  contractor 
is  also  liable  for  th6  fees  paid  therefor.  For  these  items  the 
owner  Is  not,  ordinarily,  liable. 

f, :  :  .    Where,  in  an  action  by  a  contractor  and 

subcontractors  to  enforce  mechanics'  liens,  the  trial  court  charges 
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the  above  named  items  to  the  owner  of  the  Improved  property,  the 
amount  thereof  should  be  deducted  from  the  sum  due  from  such 
.  owner  to  the  principal  contractor. 

3.  :   Interest.    The  amount  finally  found  due  from  the  owner  of 

the  improved  property  should  draw  interest  at  the  legal  rate  (in 
the  absence  of  a  contract  fixing  a  different  rate)  from  the  date 
the  debt  became  due  and  payable. 

4.  Contracts:     Wafveb  of  Provisioxs.     Where  a  written  contract  be- 

tween the  owners  of  the  property  to  be  improved  and  the  prin- 
cipal contractor  provides  that  certain  claims  shall  be  presented 
in  writing  to  the  architects  by  the  contractor  within  a  specified 
time  or  they  will  not  be  allowed,  that  no  alterations  from  the 
plans  and  specifications  shall  be  made  except  upon  the  written 
order  of  the  architects  fixing  the  amount  due  thereon,  that  no 
extras  shall  be  furnished  except  upon  similar  orders,  these  and 
like  provisions,  if  ignored  by  the  parties  to  the  contract  and  the 
architects,  will  be  ignored  by  the  courts. 

5.  :    Time  Limit:    Parol  EJxtension.     Where  a  written  agree- 

ipent  between  the  owners  and  principal  contractor  fixed  the  time 
limit  within  which  the  work  is  to  be  completed  and  after  which 
damages  shall  be  allowed  if  the  work  Is  not  completed,  it  Is 
within  the  power  of  the  parties  to  change  said  time  limit  by  oral 
agreement,  afterward  made,  extending  the  time,  and  the  courts 
will  respect  such  change,  made  In  good  faith,  and  refuse  damages 
suffered  prior  to  the  date  fixed  by  the  change. 

Appeal  from  tlie,  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.     Affirmed  as  modified. 

T,  F.  A.  Williams,  for  appellants. 

Field,  Ricketts  &  RiclxettSy  S.  L.  Geisthardt,  HaU, 
Woods  &  Pound,  Strode  &  Strode,  Flansburg  &  Williams 
and  e/.  R.  Berry,  contra. 

Reese,  C.  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for 
material  furnished  and  labor  performed  under  a  con- 
tract to  remodel  a  theatre  building  in  the  city  of 
Lincoln.  The  suit  is  by  the  contractor,  who  undertook 
to  complete  the  work  for  the  sum  of  $15,225.  The  con- 
tract was  entered  into  June  15^  1907,  and  stipulated  that 
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the  work  was  to  be  completed  on  or  before  the  24th  day 
of  August  of  the  same  year,  and  if  not  completed  on  that 
date  a  deduction  of  f50  a  day  for  the  excess  of  time  was 
to  be  made  from  the  contract  price.  Certain  mortgagees 
were  made  parties  defendant ;  but  as  it  was  shown  by  their 
answers  and  the  stipulation  of  the  parties  that  the  mort- 
gages were  not  due,  and  as  defendants  were  in  no  way  in 
default  in  respect  to  them,  they  were  not  foreclosed.  A 
number  of  subcontractors  who  had  filed  liens  on  the  prop- 
erty of  defendants  upon  which  the  work  had  been  per- 
formed were  also  made  parties  defendant  and  filed  their 
answers  setting  up  their  liens,  but  at  the  b^inning  of 
the  trial  it  was  stipulated  in  open  court  as  to  the  amount 
due  each,  and  that  they  were  entitled  to  foreclosures,  and, 
so  far  as  any  contest  as  to  their  claims  is  concerned,  they 
also  have  dropped  out  of  the  case.  The  contest  remains 
^Kclusively  between  plaintiff,  the  contractor,  and  defend- 
ants, the  Ejmballs,  as  owners  of  the  property  involved 
in  the  controversy.  The  work  was  not  completed  by  the 
time  fixed  in  the  contract,  nor  for  some  time  thereafter. 
PliaintiflPs  claim  is  based  upon  the  alleged  completion  of 
the  contract,  and  for  a  large  number  of  "extras"  in  the 
way  of  material  furnished  and  labor  performed,  but  which 
need  not  be  set  out  here  in  detail,  while  defendants  claim 
damages  for  failure  to  complete  the  work  within  the 
proper  time,  for  money  expended  in  the  employment  of 
help  in  pushing  the  work,  for  parts  of  the  details  of  the 
contract  which  were  omitted  by  agreement,  for  damage 
caused  by  the  delay  by  being  compelled  to  cancel  dates 
with  theatrical  companies,  and  for  the  stipulated  $50  a 
day  for  all  time  after  August  24  during  which  they  were 
deprived  of  the  use  of  the  building.  To  these  demands 
plaintiff  replied  that  the  delay  was  caused  by  the  default 
of  defendants  in  not  surrendering  possession  of  the  prop- 
erty to  plaintiff  in  order  that  he  might  proceed  with  the 
work,  and  in  requiring  so  many  changes  from  the  plans 
and  specifications,  and  the  number  of  extras,  not  provided 
for  in  the  contract^  which  were  found  to  be  necessary  and 
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demanded  by  defendants.  More  specific  reference  to  the 
details  of  the  pleadings  might  be  made,  but  it  is  thought 
that  this  general  statement  will  be  sufficient  at  this  time. 
A  trial  was  had  in  the  district  court  involving  the  intro- 
duction of  a  large  volume  of  evidence. 

The  decree  is  in  part  as  follows :  "Wherefore  it  is  con- 
sidered, ordered,  adjudged  and  decreed  by  the  court  that 
the  defendant  George  Berg,  do  have  and  recover  from 
defendants  William  R.  Kimball  and  Frank  B.  Kimball 
the^  sum  of  $380.40,  and  that  defendant  Hardy  Furniture 
Company  do  have  and  recover  from  said  defendants  Kim- 
ball the  sum  ot  fl3.95,  and  that  defendants  Searle  & 
Chapin  Lumber  Company  do  have  and  recover  from  said 
defendants  Kimball  the  sum  of  J683.06,  and  that  defend- 
ant R.  S.  Young  Building  &  Supply  Company  do  have 
and  recover  from  said  defendants  Kimball  the  siiip  of 
1629.76,  and  that  plaintiff  do  have  and  recover  from  said 
defendants  Kimball  the  sum  of  $2,529.17."  This  is  ar- 
rived at  by  allowing  plaintiflP  the  contract  price  of  |15,225 
for  the  remodeling  and  rebuilding  of  the  structure,  to 
which  is  added  the  sum  of  fl,269.45  for  extras,  and  de- 
ducting from  the  total  the  amount  paid,  the  reduction 
resulting  from  change  of  plans,  and  the  further  sum  of 
|775  for  delay  in  the  completion  of  the  building  other 
than  delay  caused  by  defendants.  Defendants  appeal. 
PlaintiflE  enters  a  cross-appeal.  The  assignments  of  error, 
in  so  far  as  they  are  deemed  material,  will  be  disposed  of 
in  the  order  presented  by  each  in  the  briefs. 

In  ascertaining  the  several  amounts  due  the  subcon- 
tractors, the  court  added  to  their  principal  debts  the  fees 
for  recording  the  liens,  found  the  total  of  the  same,  and 
I'endered  judgment  against  the  defendants  therefor. 
Complaint  is  made  of  this  action  of  the  court.  Complaint 
is  also  made  of  the  manner  of  disposing  of  the  interest 
due  upon  the  subcontractors'  claims.  In  this  we  are 
unable  to  detect  any  error.  It  must  be  conceded  that 
there  was  no  contractual  relation  between  defendants 
and  the  subcontractors.     That  relation  existed  only  be- 
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tween  them  and  the  principal  contractor.   It  was  the  duty 
of  the  principal  contractor  to  pay  the  amounts  due  his 
subcontractors  as  soon  as  their  claims  matured.    The  con- 
tract   between    defendants    and    plaintiff    provided    fOr 
monthly  payments  of  85  per  cent  of  the  money  earned  by 
the  contractor.     The  purpose  of  the  payment  of  these 
instalments  was  to  enable  the  contractor  to  pay  for  ma- 
terial and  labor  as  the  compensation  therefor   became 
due.    Failing  in  this,  he  became  liable  to  his  subcontrac- 
tors for  all  that  the  subcontractors  might  finally  demand 
under  the  law.     The  owners  of  the  property  owed  no 
personal  duty  to  fhe  subcontractors,  except  to  see  that 
the  principal,  contractor  was  not  paid  in  full  until  the 
demands  of  the  subcontractors  were  provided  for.    Fail- 
ing so  to  do,  the  property  upon  which  the  improvements 
were  made  would   be  held  liable  without  reference  to 
whether  he  owed  the  principal   contractor  or   not,   but 
within  his  contract  price.     Under  section  11,  art.  I,  ch. 
54,  Comp.  St.  1909,  the  fees  for  filing  the  accounts  in  the 
office  of  the  county  clerk,  or  register  of  deeds,  can  be  col- 
lected by  the  subcontractors,  but  these  amounts  should 
have  been  deducted  from  the  decree  in  favor  of  plaintiff. 
The  total  of  fees  paid  is  $7.35.    This  is  also  provided  for 
by  article  IX  of  the  contract  between  plaintiff  and  defend- 
ants, which  is  as  follows:  "Art.  IX.    *    *    *    If  at  any 
time  there  shall  be  evidence  of  any  lien  or  claim  for 
which,  \  if  established,  the  owners  of  the  said  premises 
might  become  liable,  and  which  is  chargeable  to  the  con- 
tractor, the  owners  shall  have  the  right  to  retain  out  of 
any  payment  then  due  or  thereafter  to  become  due  an 
amount  sufficient  to  completely  indemnify  them  against 
such  lien  or  claim.     Should  there  prove  to  be  any  such 
claim  after  all  payments  are  made,  the  contractor  shall 
refund  to  the  owners  all  moneys  that  the  latter  may  be 
compelled  to  pay  in  discharging  any  lien  on  said  premises 
made  obligatory  in  consequence  of  the  contractor  ( 's )  de- 
fault."   To  that  extent  the  judgment  of  the  district  court 
will  be  modified* 
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It  is  next  contended  that  ^^the  district  court  erred  in 
adjudging  that  appellants  Kimball  should  pay  interest  on 
the  entire  balance  found  by  the  court  to  be  due  Camp- 
bell."    If  we  understand  defendants'  contention  we  are 
unable  to  see  any  merit  in  it.     Upon  the  completion  of 
the  work  under  the  contract  plaintiff  was  entitled  to  re- 
ceive the  amount  then  due  him.    If  not  paid,  it  would,  in 
the  absence  of  a  contract  providing  otherwise,  draw  in- 
terest at  the  legal  rate.     True,  in  this  case,  the  parties 
could  not  agree  to  an  adjustment  of  their  differences,  and 
preferred  to  leave  the  striking  of  the  balance  for  the  pur- 
pose of  ascertaining  the  amount  then' due  to  the  court. 
But  that  sum,   when  ascertained,   would   draw   interest 
from  the  time  it  became  due  under  the  contract.    The  de- 
cree does  not  inform  us  of  the  date  from  which  the  inter- 
est was  computed.     As  we  have  seen,  the  contract  pro- 
vided for  a  deduction  of  |50  a  day  from  the  price  to  be 
paid  for  each  day  after  August  24,  during  which  time  the 
work  was  not  completed.     It  was  also  provided  in  the 
contract  that  no  allowance  should  be  made  for  delays 
caused  by  the  default  of  the  owners  "unless  a  claim 
therefor  is  presented  in  writing  to  the  architects  within 
48  hours  after  the  occurrence  of  such  delay,"  and  that 
"no  alterations  shall  be  made  in  the  work  except  upon 
the  written  order  of  the  architect;  the  amount  to  be  paid 
by  the  owners  or  allowed  by  the  contractor  by  virtue  of 
such  alterations  to  be  stated  in  said  order."    Had  these 
provisions  of  the  contract  been  observed  by  the  parties  to 
it  during  the  progress  of  the  work,  it  is  clear  enough  that 
much  trouble  and  expense  might  have  been  avoided  and 
this  suit  never  heard  of;  but  the  evidence  from  the  begin- 
ning to  the  end  shows,  beyond  all  question,  that  they  were 
wholly  and  entirely  ignored  by  the  architects  and  all  par- 
ties to  the  contract.     If  changes  or  the  supply  of  extras 
were  desired  by  defendants,  they  ordered  them  verbally 
and  the  changes  and  extras  were  made  and  supplied.    So, 
also,  with  the  architects.     We  have  not  found  that  a 
single  order  for  changes  or  extras  was  made  in  writing, 
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nor  in  many  institnces  was  anjthii)^  s.iid  as  to  their  cost. 
The  provisions  above  referred  to  might  as  well  not  hare 
been  incorporated  into  the  contract.  A  great  deal  of  time 
and  testimony  during  the  tarial  were  devoted  to  the  mat- 
ter of  changes  and  extras.  We  are  unable  to  discover  any 
errjor  in  the  record  in  this  part  of  the  case.  The  failure 
to  observe  the  provisions  of  the  contract  rested  with  all 
the  parties,  and  it  is  too  late  now  to  enforce  them.  These 
observations  practically  dispose  of  the  cross-appeal  by 
plaintiff  ui)on  the  contention  that  "the  court  erred  in 
awarding  damages  against  Campbell  and  in  favor  of  the 
Kimball  Brothers  for  delay  in  completing  the  wort,"  that 
"the  time  specified  within  whic'h  the  work  was  to  be  com- 
pleted was  waived  by  the  Kimballs,"  and  that  the  court 
erred  in  its  allowance  for  extras,  the  amount  allowed  not 
being  a  jnst  allowance.  It  is  true,  in  a  sense,  that  the 
time  specified  in  which  the  work  was  to  be  completed  was 
waived  by  defendants,  but,  if  80,  it  is  equally  true  that 
the  extension  was  not  without  its  limitation.  We  think 
it  may  be  fairly  inferred  from  the  evidence  that  a  short 
time  before  the  expiration  of  the  time  in  the  contract  de- 
fendants and  the  architects  became  convinced  that  it 
would  be  impossible  for  plaintiff  to  finish  the  work  within 
the  time  so  limited.  Upon  an  interview  being  had  with 
him,  he  agreed  with  them  on  another  limitation  fixed  for 
not  later  than  September  21.  This  involved  the  cancela- 
tion of  the  theatrical  contracts,  and  the  work  was  not 
completed  so  that  the  house  could  be  profitably  occupied 
until  long  after  that  date,  and  that  to  the  damage  of  de- 
fendants. Had  this  question  been  submitted  to  us  in  the 
first  instance,  it  is  possible  we  might  have  come  to  a  con- 
clusion differing  somewhat  from  that  reached  by  the  trial 
court,  but  from  an  examination  of  the  whole  case  we  are 
unable  to  detect  any  material  deviation  from  the  lines  of 
justice  and  equity  except  in  the  particulars  herein  above 
noted. 

The  judgment  of  the  district  court  will  be  modified  to 
the  extent  of  dedncting  the  said  aum  of  |7.35  from  the 
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judgment  in  plaintiflPs  favor,  leaving  due  plaintilBf  from 
defendants  the  sum  of  |2,521.82,  and  for  which  amount 
judgment  is  entered,  plus  accrued  interest.  As  thus  mod- 
ified, the  judgment  is  affirmed;  each  parly  to  pay  his  own 
costs  in  this  court. 

f 

Affibmhd  as  MODIFISO). 


Hbnby  Bupkb,  appbllbb,  v.  Mary  Moran  bt  al., 

APPEliLANTS. 

Filed  June  29,  1910.    No.  16,040. 

1.  Quieting  Title:  Rival  Homestead  Claimants.  In  an  action  by  one 
of  two  rival  homestead  claimants  to  a  tract  of  public  land  to 
quiet  hia  title  and  enjoin  the  other  claimant  from  interfering 
with  his  possession  thereof,  it  is  proper  for  the  state  courts 
to  decline  to  pass  upon  the  question  of  ownership  until  after  the 
government  has  parted  with  its  title  by  duly  issuing  a  patent 
therefor  to  one  of  such  claimants. 

2. :    :    Injunction.    In  a  proper  case  the  district  court 

may  grant  a  restraining  order  to  the  one  who  holds  the  receiver's 
final  receipt  for  the  land  in  question  in  so  far  as  it  may  be 
necessary  to  protect  his  homestead  rights. 

Appbal  from  the  district  court  for  Lancaster  county: 
Lincoln  Peost,  Judge.    Affirmed. 

L.  G.  Burr,  for  appellants. 

W.  T.  Stevens  and  Claude  Wilson,  contra. 

Barnes,  J. 

This  is  a  suit  in  equity  to  restrain  the  defendants  from 
interferinj?  with  the  plaintiff  in  his  attempt  to  comply 
with  his  vvj!;\\t  to  perfect  his  homestead  entry  under  the 
statutes  of  the  United  States  upon  the  northeast  quarter 
of  the  northeast  quarter  of  section  33,  township  11  north, 


.  M.,  situated  in  Lancaster 
it  his  alleged  title  thereto, 
panting  him  a  restraining 
lined  to  consider  the  ques- 
have  appealed, 
the  district  court  for  Lan- 
ion  or  agreed  statement  of 

,  ^_ .„  substance  as  follows:     On 

the  7th  day  of  September,  1876,  one  Joseph  P,  Loosee,  who 
had  been  a  soldier  of  the  civil  war,  obtained  a  receiver's 
final  receipt  from  the  register  and  receiver  of  the  local 
land  office  at  Lincoln,  Nebraska,  to  said  land  as  an  ad- 
ditional homestead  entry.  No  patent  has  ever  been  issued 
to  said  land,  and  the  legal  title  thereto  is  still  lield  by  the 
government.  On  the  same  day  tliat  he  received, his  final 
certificate  Loosee  and  his  wife  made  a  warranty  deed 
to  said  land  to  one  James  Moran.  On  April  9,  1877,  the 
commissioner  of  the  general  land  oftice  of  the  United 
States  held  Loosee's  entry  for  cancelation  for  the  reason 
that  the  land  was  within  and  a  part  of  the  grant  to  the 
Burlington  &  Missouri  River  Railroad  Company,  and  was 
not  subject  to  homestead  entry.  On  May  1,  1877,  Loosee 
appealed  from  the  decision  of  the  commissioner  of  the 
general  land  office  canceling  his  said  entry,  and  under 
date  of  April  20,  1878,  tlie  sc(-re(ary  of  tlie  interior 
affirmed  the  decision  of  the  land  comniisKioner.  On  May 
1,  1878,  tlie  commissioner  of  tlie  general  land  office  en- 
tered an  order  formally  canceling  on  the  records  of  his 
office  Loosee's  additional  homestead  entry  of  tlie  land  in 
controversy.  On  February  23,  1882,  Loosee  filed  an  ap- 
plication for  a  reinstatement  of  his  entry,  and  on  May 
18,  1883,  his  application  was  denied.  The  land  in  ques- 
tion on  the  2flth  day  of  March,  18SS,  wan  opi-ned  for  home- 
stead entry  by  an  order  of  the  commissiniicr  of  the  gen- 
eral land  office.  On  the  20th  day  of  May,  1801,  one  Ed- 
ward L.  Sayer  applied  to  tlie  local  land  office  to  enter 
said  tract  of  land  as  a  liomesti-ad,  and  reit-ivcd  the  usual 
register  and  receiver's  receipts  therefor.     On  February 
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13,  1896,  a  hearing  was  had  before  the  register  and  re- 
ceiver of  the  local  land  office  of  tlie  United  States  at  Lin- 
coln, Nebraska,  between  the  said  Sayer,  on  the  one  part, 
and  Joseph  P.  Loosee  and  the  heirs  of  James  Moran,  who 
are  now  the  defendants  herein,  on  the  other  part,  which 
hearing  or  contest  involved  the  right  of  homestead  entry 
to  the  land  in  question.  The  register  and  receiver  of  the 
Lincoln  land  office  in  a  joint  opinion  found  in  favor  of 
said  Sayer  and  against  Loosee  and  the  defendants  herein. 
Loosee  and  the  defendants  appealed  to  the  general  land 
office  of  the  United  States,  and  the  commissioner  affirmed 
the  decision  of  the  local  register  and  receiver,  and  or- 
dered that  Sayer's  homestead  application  should  be  al- 
lowed. In  his  decision  the  commissioner  found  that 
James  Moran,  to  whose  rights  the  defendants  herein  have 
succeeded,  had  exhausted  his  homestead  rights  prior  to 
September  7,  1876,  and  was  not  qualified  to  take  the  land 
under  the  preemption  laws  for  the  reason  that  he  was  then 
the  owner  of  640  acres  of  land  to  which  the  tract  in  ques- 
tion is  adjacent.  Loosee  and  the  Morans  again  applied  to 
the  secretary  of  the  interior,  who  on  the  26th  day  of  Oc- 
tober, 1896,  affirmed  the  decision  of  the  commissioner  of 
the  general  land  office  allowing  Bayer's  entry.  Loosee 
and  the  defendants  herein  filed  a  motion  for  a  review  of 
said  decision,  which  was  on  February  27,  1897,  denied. 
Sayer  abandoned  his  homestead  entry,  and  on  February 
7,  1907,  it  was  canceled  for  that  reason.  On  the  11th  day 
of  Febniary  of  that  year  the  plaintiff,  Henry  Kupke,  also 
an  honorably  discharged  soldier  of  the  civil  war,  a  resi- 
dent and  citizen  of  the  United  States,  made  a  homestead 
entry  on  the  said  land  and  received  the  register  and  re- 
ceiver's receipts  therefor.  Immediately  thereafter  he  at- 
tempted to  take  possession  of  the  land,  at  least  to  the 
extent  of  erecting  a  house  or  residence  thereon,  and  to 
comply  with  the  provisions  of  the  homestead  laws  of  the 
United  States  in  order  to  i>erfect  his  said  entry.  There- 
upon the  defendants,  who  are  in  possession  of  said  land, 
refused  to  permit  him  to  go  upon  the  premises  or  per- 
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form  any  of  the  acts  necessary  to  perfect  his  homestead 
entry,  but  at  all  times  have  by  threats  and  force  of  arms 
prevented  him  from  so  doing.  The  decree  of  the  trial 
court  was  in  his  favor,  and  enjoined  the  defendants  from 
interfering  with  him  in  any  manner,  or  from  in  any  way 
preventing  him  from  going  upon  the  land  in  question  and 
perfecting  his  homestead  entry. 

Defendants  contend  at  the  outset  that  they  are  the  own- 
ers of  the  premises  in  question;  that  Loosee  had  a  right 
to  make  a  deed  to  Moran  as  soon  as  he  received  his  final 
receipt,  and  that  by  so  doing  Moran  took  absolute  title 
to  the  premises.  On  the  other  hand,  it  is  contended  that 
Moran  took  no  better  title  to  the  lajid  than  Loosee  had; 
that  he  took  it  subject  to  all  rights  on  the  part  of  the 
government  to  cancel  Loosee's  entry  the  same  as  though 
he  had  not  parted  with  his  interest  to  Moran.  In  Peyton 
V.  Desmond^  129  Fed.  1,  it  is  said:  "One  who  purchases 
from  an  entryman,  on  the  faith  of  a  final  receipt  or  patent 
certificate,  before  the  issuance  of  a  patent,  takes  only  the 
equity  of  his  vendor,  subject  to  the  authority  of  the  land 
department  to  cancel  the  entry,  while  the  legal  title  re- 
mains in  the  United  States,  if  it  is  found  that  the  entry 
is  based  upon  an  error  of  law  or  a  clear  misapprehension 
of  the  facts,  which,  if  not  corrected,  will  lead  to  the  trans- 
fer of  the  government's  title  to  one  not  entitled  to  it. 
The  land  department  being  a  special  tribunal  to  which 
congress  has  confided  the  administration  of  the  public 
land  laws,  the  final  judgment  of  that  department  as  to 
matters  of  fact  properly  determinable  by  it  is  conclusive, 
when  brought  to  notice  in  a  collateral  proceeding."  In 
Swigart  v.  Walker^  49  Kan.  100,  it  was  held:  "The  com- 
missioner of  tlie  general  land  office  of  the  United  States 
has  authority  to  cancel  a  final  homestead  receipt  and  set 
aside  the  entry  at  any  time  before  the  patent  issues,  and  a 
purchaser  from  the  entryman  after  a  final  receipt  is  given 
and  before  the  issuance  of  the  patent  takes  the  land  sub- 
ect  to  this  supervisory  power  of  the  commissioner  and  of 
the  secretary  of  the  interior." 
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Defendants  insist  that,  when  Loosee  made  his  filing  on 
the  land  in  question  as  an  additional  soldier's  homestead 
entry,  he  became  the  absolute  owner  thereof;  that  title 
passed  eo  instante  from  the  government  to  him,  and  his 
immediate  transfer  thereof  to  James  Moran  invested  his 
grantee  with  an  indefeasible  title  thereto.    In  support  of 
this  contention,  defendants  rely  principally  upon  the  two 
cases  of  Webster  v.  Luther^  163  U.  S.  331,  and  Ard  v. 
Brandon^  156  U.  S.  537.     At  first  blush,  it  would  seem 
that  those   cases   sustain   the   defendants'   position.     A 
careful  examination,  however,  discloses  that  in  Webster 
V.  Luther,  supra,  the  widow  of  a  deceased  soldier  made 
application  to  the  local  land  office  to  enter  the  land  there 
in  question  as  an  additional  soldier's  homestead,  and  re- 
ceived the  register  and  receiver's  receipt  therefor;  that 
her  entry  was  approved,  and  in  due  time  she  received  a 
patent  for  the  lands  which  conveyed  to  her  the  full  legal 
title;  that,  when  she  received  the  register  and  receiver's 
receipts  as  aforesaid,  she  executed  a  power  of  attorney  to 
one  Boggs,  by  which  she  empowered  him  to  sell  the  land 
upon  such  terms  as  he  should  see  fit,  receive  tlie  money 
therefor  from  the  purchaser,  and  deliver  to  him  such  a 
deed  or^  conveyance  thereof  as  to  him  seemed  necessary; 
that  Boggs  sold  the  land  and  deeded  it  to  Luther,  which 
deed  was  duly  recorded;  that  thereafter,  and  when  she 
received  the  patent  from  the  United  States,  she  deeded  the 
land  to  Webster,  and  the  controversy  was  between  them 
as  to  who  was  the  owner  of  the  land  and  had  the  legal 
title  thereto.     The  supreme  court  of  the  United  States 
lield  that,  when  the  widow  made  her  filing,  paid  the  fees 
and  received  the  receiver's  final   receipt  for  the  land, 
which  was  subject  to  entry  as  an  additional  soldier^s 
homestead,  she  became  the  owner  thereof;  that  she  could 
then  legally  sell  and  dispose  of  it  even  before  she  received 
the  patent,  and  that  by  the  sale  and  conveyance  made  by 
her  attorney  in  fact  Luther  took  the  legal  title  thereto. 

In  the  Ard  case,  supra,  which  is  nearer  in  point  than 
any  of  the  other  authorities  cited,  it  appears  that  one  who 
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was  qualified  to  make  a  homestead  entry  in  good  faith  ap- 
plied to  make  snch  entry  upon  public  land  .within  the  in- 
demnity limits  of  a  railroad  grant,  but  not  within  its  plaee 
limits,  and  which  had  not  been  withdrawn  from  home- 
stead entry  and  settlement,  but  was  at  the  time  he  made 
his  application  subject  to  such  entry.  His  application 
was  refused,  and  afterwards  the  land  was  withdrawn 
from  entry  and  was  patented  to  the  railroaid  company. 
The  applicant  remained  upon  the  land  and  cultivated  it, 
and  the  action  was  one  to  oust  him  of  possession.  It  wa^s 
held  that  his  application  was  wrongfully  rejected,  and 
that  his  rights  under  it  were  not  affected  by  the  fact  that 
he  took  no  appeal. 

It  will  thus  be  seen  that  the  point  of  distinction  is, 
in  those  cases  the  land  was  subject  to  homestead  entry 
when  the  applications  were  made,  while  in  the  case  at  bar 
the  land  was  not  subject  to  such  entry,  and  Loosee's  at- 
tempted entry  was  canceled  for  that  reason.  That  this 
distinction  is  fatal  to  defendants'  contention  seems  clear. 
Again,  in  both  of  those  cases  the  government  had  parted 
with  its  title  to  the  land  when  the  actions  were  coni- 
menced,  while  in  this  case  the  title  is  still  in  the  United 
States.  We  are  therefore  of  opinion  that  those  authorities 
are  of  no  assistance  in  the  solution  of  the  question  now 
before  us,  and  until  such  time  as  the  government  parts 
with  its  title  we  should  not  attempt  to  determine  the 
question  of  ownership  or  title  thereto. 

It  is  further  contended  that  they  have  acquired  title  by 
adverse  possession,  and  point  to  the  fact  that  they  have 
been  in  possession  of  the  land  for  more  tlian  30  years. 
It  is  conceded  that  one  cannot  acquire  title  by  adverse 
possession  as  against  the  government;  but  it  is  said  that, 
if  the  land  belonged  to  the  railroad  company,  then  the 
defendants'  possession  has  ripened  into  a  x)erfect  title^ 
and  the  court  should  hold  that  they  are  the  owners 
thereof.  The  trouble  with  this  contention  is  tluit  it  ap- 
pears from  the  agreed  statement  of  facts  thai  tlie  lail- 
road  company  has  never  complied  with  the  terms  of  its 
24 
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graut,  and  has  not  lieretofore,  and  does  not  now,  claim 
any  interest  therein;  that  it  has  never  been  a  party  to 
any  of  the  proeeexlings,  either  l)efore  the  local  land  office 
or  the  department  of  tlie  interior,  and  it  is  not  now  a 
party  to  this  snit.  Tlierefore,  it  cannot  be  said  that  de- 
fendants liave  acciuired  title  by  adverse  possession  as 
against  the  railroad  conipany,  because  it  has  never  had 
any  tith»  whatever  to  the  hinds  in  question.  It  thus  seems 
clear  that  defendants'  contenticm  cannot  be  upheld. 

It  appears  from  the  record  that  the  trial  court  de- 
clined to  pass  upon  the  question  of  title,  dismissed  de- 
fendants' cross-petition  withcmt  prejudice  to  any  future 
action,  and  enjoined  them  from  disturbing  the  plaintiff 
in  his  attempt  to  exercise  sufficient  dominion  over  the 
land  in  (juestion  to  protect  his  homestead  riglits.  In  this 
there  was  no  error,  and  the  judgment  of  the  district 
court  is 

Affirmed. 


Robert  (\  Self.ers,  appellee,  v.  Chicago,  Burlington 

&  QUINCY  R.ULROAD  COMPANY,  APPELLANT. 
Filed  June  29,  1910.     No.  16,112. 

1.  Master  and  Servant:  Injury:    Assumption  of  Risks.    Evidence  ex- 

amined, its  substance  stated  In  the  opinion,  and  held  insufficient 
to  sustain  a  judgment  for  the  plaintiff. 

2.  Trial:    Dikectino  Verdict.     In  such  a  case  it  is  error  for  the  trial 

court  to  refuse  to  direct  a  verdict  for  the  defendant. 

Ai*PEAL  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed. 

James  E,  Kelhy  and  Frank  E.  Bishop,  for  appellant. 

Meier  &  Meier,  contra. 

Barnes,  J. 

The  phiintifif  had  the  verdict  and  recovered  a  judgment 
in  the  district  court  for  Lancaster  county  against  the  de- 
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fondant  company  for  injuries  received  in  attempting  to 
step  from  a  slanting  platform,  where  he  was  at  work,  into 
an  ordinary  freight  car.  His  left  foot  slipped  and  he 
struck  the  shin  of  his  right  leg  against  the  threshold  of 
the  car  door.  From  that  judgment  defendant  has  ap- 
pealed'. 

It  appears  from  the  record  that  at  the  Lincoln  store- 
house of  the  defendant  there  is  a  track  upon  whicli  cars 
are  placed  for  loading  and  unloading,  with  a  platform 
on  the  west  side  of  the  track  at  a  level  with  the  floor  of 
an  ordinary  freight  car.  The  north  end  of  tliis  platform 
extends  about  40  feet  on  a  uniform  incline  from  tlie  flat 
portion  thereof  to  a  level  with  tlie  track  on  whicli  the 
cars  ordinarily  stand;  that  the  plaintiff  had  worked  at 
this  platform  and  storehouse  for  about  six  months  be- 
fore the  day  of  the  accident;  that  up  to  noon  of  that  day 
he  was  engaged  with  a  gang  of  fellow  workmen  unload- 
ing sacks  of  castings  out  of  the  car  onto  the  flat  part  of 
the  platform,  and  thereafter  depositing,  them  in  the  store- 
house. During  the  noon  hour,  as  was  the  defendant's 
custom,  other  cars  were  placed  for  loading  and  unload- 
ing at  the  level  part  of  the  platform.  This  placed  the 
one  that  plaintiff  had  been  working  in  at  tlie  nortli  end 
of  the  string  of  cars  alongside  of  the  inclined  portion  of 
the  platform  because  it  was  nearly  unloaded,  and  was  to 
be  thereafter  removed  out  of  the  way.  By  the  direction  of 
the  foreman,  plaintiff  resumed  his  work  in  this  car  about 
1  o'clock,  and  about  an  hour  thereafter  he  was  injured  in 
attempting  to  step  back  into  the  car  after  having  deposited 
a  sack  of  castings  upon  the  platform.  It  appears  that  he 
was  thoroughly  familiar  with  the  location  of  the  tracks 
and  platform,  and  had  bcH.ni  engaged  in  a  similar  work  for 
something  over  six  months  before  the  accident  occurred, 
which  was  on  the  17th  day  of  August,  1906,  when,  so  far 
as  the  testimony  shows,  the  weather  conditions  were  per- 
fect. 

Plaintiffs  testimony  as  to  how  the  accident  occurred 
was,  in  substance,  as  follows:    He  told  us  to  go  and  un- 
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load  the  car,  and  we  went  and  started  to  unload  the  car, 
and  I  had  been  unloading  the  car  and  was  taking  the  cast- 
ings out  of  the  car ;  when  I  started  back  in  I  slipped  and 
fell,  and  my  shin  hit  the  edge  of  the  car  door.  "Q.  Now, 
when  yon  slipped  and  fell,  state  just  how  your  foot  or  leg 
slipped  or  fell?  A.  I  was  just  stepping  into  the  car.  I 
just  took  out  a  sack  of  castings — I  was  stepping  into  the 
car,  and  I  put  this  foot  in,  and  just  as  I  put  my  foot  in  my 
foot  slipped  and  my  shin  struck  against  the  casing  of  that 
door.  Q.  How  long  had  you  been  working  for  the  defend- 
ant at  the  time  when  you  sustained  this  injury?  A.  Well, 
I  suppose  it  was  about  six  months.  I  commenced  to  work 
there  I  think  in  May.  Q.  And  just  what  kind  of  work  had 
you  been  doing  at  that  time?  A.  Why,  I  had  been  truck- 
ing, unloading  cars,  just  the  same  as  the  rest  of  them.  Of 
course,  we  always  used  the  truck,  Q.  How  high  was  the 
floor  of  the  car  from  the  sloping  platform?  A.  Well,  there 
where  I  fell  it  was  about  a  foot  and  a  half  or  two  feet,  I 
could  not  say  exactly,  because  it  hurt  me  so  bad,  and  I 
never  thought  about  measuring  it.  Q.  As  I  understand 
you,  you  say  you  were  getting  into  the  car.  A.  I  was  go- 
ing into  the  car.  Yes,  sir.  Q.  Taking  a  load  with  you? 
A.  No,  sir.  Q.  Just  your  person  going  in?  A.  Yes,  sir. 
Q.  Was  it  in  the  daytime?  A.  Yes,  sir.  Q.  In  broad  day- 
light? A.  Yes,  sir,  in  broad  daylight.  Q.  You  had  no 
load  or  anything  you  were  taking  into  the  car  then?  A. 
No,  sir.  Q.  Simply  going  ixL  to  get  another  sack  of  cast- 
ings? A.  Yes,  sir.  Q.  You  say  you  stepped  on  the  door 
sill?  A.  I  stepped  into  the  door  with  my  left  foot,  and  my 
foot  slipped  and  my  shin  hit  the  door  casing.  Q.  That 
was  all  there  was  of  it?  A.  That  was  all  there  was  of  it. 
♦  ♦  ♦  By  the  Court :  Q.  Do  you  claim  that  the  platform 
was  out  of  repair?  A.  No ;  there  was  nothing  out  of  .re- 
pair there.    I  don't  claim  that." 

The  foregoing  are  the  undisputed  facts  as  shown  by  the 
record.  These  facts,  to  our  minds,  do  not  show  any. 
negligence  on  the  part  of  the  defendant  company.  It  had 
the  right  to  use  the  inclined  platform  in  conducting  its 
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business.  It  is  a  matter  of  everyday  knowledge,  of  which 
the  court  may  take  judicial  notice,  that  the  slanting  plat- 
form in  question  was  necessary  and  suitable  for  the 
transaction  of  the  business  of  the  railroad  company, 
especially  in  trucking  freight  from  the  ground  or  tracks 
up  to  the  level  part  of  the  platform,  and  as  matter  of 
convenience  for  loading  its  cars.  The  defendant  had  the 
right,  in  the  absence  of  negligence,  to  plan  and  arrange 
the  means  and  manner  of  doing  its  work,  and  a  servant  in 
entering  and  remaining  in  the  employment  of  the  defend- 
ant must  be  held  to  have  assumed  the  risk  of  doing  the 
work  in  the  manner  and  with  the  appliances  so  manifest 
and  observable  as  these  were.  The  defendant  company 
was  not  an  insurer  of  the  plaintiff  against  injury  from  his 
own  carelessness.  Its  whole  duty  was  performed  by 
furnishing  a  reasonably  safe  arid  feasible  place  for  the 
performance  of  the  work.  It  seems  to  be  admitted  by  the 
plaintiff  that  the  platform,  or  car  floor,  the  car  door  sill, 
and  all  of  the  appliances  were  in  perfect  condition,  were 
not  defective  in  any  respect,  and  the  plaintiff,  when  he 
entered  upon  the  performance  of  his  work,  must  be  held 
to  have  assumed  the  ordinary  and  obvious  risks  of 
performing  it.  Indeed,  this  is  a  case  where  plaintiff's 
injury  must  have  been  the  result  purely  of  accident,  and, 
if  not  so,  then  it  was  caused  by  his  own  negligent  and 
careless  conduct.  He  knew  the  situation  perfectly;  he 
had  worked  at  this  very  car  and  at  the  slanting  platform 
for  at  least  an  hour,  and  had  been  repeatedly  in  and  out 
of  the  car  with  sacks  of  castings;  he  had  liothing  to 
manage  or  control  but  his  own  bodily  movements  in 
stepping  from  the  platform  back  into  the  car  for  another 
load.  As  above  stated,  there  is  no  pretense  that  tliere 
was  any  defect  or  irregularity.  Nor  was  there  anything 
wrong  in  the  condition  of  either  the  platform,  the  door 
sill  or  the  car  floor.  It  is  clear  that  in  attempting  to  lift 
his  body  with  one  step  of  his  left  foot  plaintiff,  for  some 
unexplained  cause,  slipped  and  struck  his  shin  against 
the  door  sill  of  the  car.     There  was  nothing  to  interfere 
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with,  to  Iiasten,  or  to  affect  his  movementj  which  was 
entirely  under  his  own  control  and  in  every  respect  un- 
hindered. It  seems  clear  that  no  one  is  to  blame  for  his 
injnry  but  the  plaintiff  himself,  and  as  a  plain  matter  of 
law  and  reason  recovery  in  this  case  should  be  denied. 
Omaha  Bottling  Co.  v.  The'der,  59  Neb.  257;  (Unit ml 
Oranaries  Co.  v.  Ault,  75  Neb.  249,  255;  Anderson  v. 
Union  Stock  Yards  Co.,  77  Neb.  196;  Bryant  v.  Bcche  & 
Runyan  Furniture  Co.,  78  Neb.  155;  Manley  v.  Minne- 
apolis Paint  Co.,  76  Minn.  169;  Bolsem  t?.  Iowa  C.  R.  Co., 
140  la.  73;  Williams  v.  Choctaw,  0.  &  G.  R.  Co.,  149  Fed. 
104;  Benson  v.  Peters,  82  Neb.  189;  Westlake  v.  Murphy, 
85  Neb.  45. 

At  the  close  of  all  of  the  evidence  the  defendant  moved 
the  court  to  direct  the  jury  to  return  a  verdict  in  its 
favor,  which  motion  was  overruled.  It  is  apparent  from 
the  foregoing  that  the  motion  should  liave  been  sustained, 
for  it  seems  clear  to  us  that  the  plaintiff  failed  to  estab- 
lish facts  sufficient  to  entitle  him  to  recover. 

Without  considering  any  of  the  other  questions  pre- 
sented by  this  record,  the  judgment  of  the  district  court  is 
rerversed  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

Reversed. 

ft 

Reese,  C.  J.,  dissenting. 

I  do  not  express  any  opinion  as  to  what  the  result  of 
this  liearing  sliould  be,  and  therefore  do  not  wish  to  be 
considered  as  opposing  the  reversal  of  the  judgment  in 
this  (*aHe.  However,  I  do  wish  to  express  my  dissent  from, 
that  part  of  the  opinion  from  which  any  inference  may  be 
drawn  that  the  injury  from  which  i)laintiff  lias  suffered  is, 
or  can  be  in  any  sense,  attributable  to  his  carelessness  or 
negligence.  It  is  not  necessary  that  I  review  the  facts  in 
the  case  as  disclosed  by  the  evidence.  In  my  judgment 
the  most  that  can  be  said  is  that  the  injury  is  the  result 
of  an  unfortunate  accident  for  which  no  one  is  to  blame. 
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Charles  P.  Bresee,  appellant,  v.  Joseph  C.  Parsons  et 

AL.,    APPELLEES. 
Piled  June  29,  1910.     No.  16,109. 

1.  Karnes:  Identity:  Piiesumptions.   In  an  action  in  ejectment  the  an- 

swer alleged  that  the  land  was  owned  in  fee  simple  by  one 
Thomas  B.  McMillan  on  April  1,  1903.  Plaintiff  derived  title  by 
a  conveyance  from  Thomas  B.  McMillan  on  May  18,  1908.  There 
was  insufficient  proof  of  the  title  of  one  of  McMillan's  grantors. 
Held,  That  under  the  allegations  of  title  in  McMillan  in  the 
anfifwer,  In  the  absence  of  any  evidence  to  rebut  it,  the  presump- 
tion of  identity  should  be  applied,  and  the  prior  defective  con- 
veyance was  immaterial. 

2. :    :   ' .    As  a  general  proposition,  identity  of  name 

is  prima  facie  evidence  of  identity  of  person,  and  is  sufficient 
proof  of  the  fact  in  the  absence  of  all  evidence  to  the  contrary. 

3.  Occupying  Claimants:    Void   Tax  Deed.     A  person   claiming   title 

under  a  void  tax  deed  and  making  valuable  and  lasting  Improve- 
ments on  the  land,  paying  taxes,  etc.,  is  entitled  to  compensa- 
tion for  the  same.    Page  v.  Davis,  26  Neb.  670. 

Appeal  from  the  district  court  for  Sioux  county :  James 
J.  Harrington,  Judge.    Reversed. 

Andrew  M.  Morrisscy  and  Alien  O,  Fisher^  for  appellant. 

A.  W,  CriteSy  contra, 

Letton,  J. 

This  is  an  action  in  ejectment.  The  petition  is  in  the 
ordinar^^  form  and  pleads  phiintiff's  ownersliip  of  160 
acres  of  land  in  Sioux  countv. 

Each  of  the  defendants  filed  separate  answers  claiming 
title  under  certain  tax  foreclosure  proc(nMlinj;s  under 
which  the  premises  were  sold  and  conveyed  to  Parsons 
by  the  sheriff  of  Sioux  county.  They  further  plead  the 
payment  of  certain  amounts  for  taxes  for  the  years  1899 
to  1907,  inclusive,  that  valuable  and  lastin<j;  improvements 
have  been  made  upon  the  land,  and  that  plaintiff  has  not 
paid  or  tendered 'the  taxes  or   costs.     They  also   deny 
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every  other  allegation  in  the  petition,  and  pray  that  the 
title  be  quieted  in  them  and  for  general  equitable  relief. 
The  reply  pleads  that  the  foreclosure  proceedings  were 
void  on  account  of  lack  of  jurisdiction,  and  tenders  what- 
ever sum  the  court  may  find  due  for  taxes  and  interest 
after  allowing  credit  for  rents  and  mesne  profits.  The 
court  found  that  the  plaintiff  is  the  owner  of  an  undivided 
one-half  interest  in  the  property ;  that  the  defendants  are 
holding  the  land  in  good  faith  under  a  claim  of  ownership, 
and  tave  made  valuable  and  lasting  improvements 
thereon;  that  they  have  not  been  paid  for  the  improve- 
ments or  any  part  thereof  by  the  plaintiff;  that  he  has 
been  damaged  in  the  sum  of  $2.50  by  the  unlawful  deten- 
tion,  and  rendered  judgment  accordingly.  The  defend- 
ants then  applied  to  the  court  for  the  appointment  of 
appraisers  under  the  occupying  claimant  act  (Comp.  St. 
1909,  ch.  63),  and  it  was  ordered  that  before  eviction  a 
hearing  be  had  for  the  purpose  of  determining  the  value 
of  the  improvements.  From  the  judgment  and  order 
plaintiff  appeals. 

At  the  trial  a  number  of  mesne  conveyances  were  re- 
ceived in  evidence  whereby  the  title  to  the  premises  was 
proved  from  the  United  States  to  William  Snyder  and 
George  B.  Scrambling.  A  deed  executed  by  William  Sny- 
der conveying  to  G.  D.  Scrambling  the  undivided  one-half 
of  the  premises  was  then  received.  The  plaintiff  then  offered 
a  copy  of  the  record  of  a  warranty  deed  from  George  D. 
Scrambling  and  wife,  and  George  B.  Scrambling,  single, 
to  Thomas  B.  IMcMillan.  This  was  objected  to  for  the 
reason  that  "it  does  not  appear  to  be  acknowledged  by 
one  of  the  grantors,  George  B.  Scrambling,  and  for  the 
further  reason  it  is  secondary  evidence  and  no  proof  of 
the  original."  This  deed  is  signed  by  all  three  parties, 
but  is  only  acknowledged  by  George  D.  Scrambling,  and 
Orpha  Scrambling,  his  wife.  The  court  sustained  tlie 
objection  as  to  the  undivided  one-half  interest  of  George 
B.  Scrambling,  but  admitted  it  in  evidence  as  to  the 
interest  of  George  D.  Scrambling  and  wife.     The  next 
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deed  in  the  chain  is  from  Thomas  B.  McMillan  and  wife 
of  Douglas  county,  Nebraska,  and  purports  to  convey  the 
entire  title  to  the  plaintiff  Charles  P.  Bresee. 

The  principal  complaint  made  by  the  plaintiff  is  of  the 
holding  by  the  trial  court  that  he  is  the  owner  of  only 
an  undivided  one-half  interest  in  the  premises.  He  con- 
tends that  since  the  separate  answers  allege  specifically 
.  that  the  land  was  owned  in  fee  simple  by  one  Thomas  B. 
McMillan  on  April  1,  1903,  this  was  an  admission  of  title 
in  MoMillnn;  that  the  proof  shows  that  McMillan  was  the 
grantor  in  the  deed  of  May  18,  1908,  to  the  plaintiff,  and, 
therefore,  that  under  the  pleadings  the  court  should  have 
found  that  the  entire  title  was  in  him. 

The  defendant  insists  that  there  are  no  admissions  in 
the  answer.  But  the  answer,  after  pleading  ownership 
of  part  of  the  land,  pleads  in  this  respect,  as  follows: 
"And  for  further  answer  and  defense  to  said  petition,  this 
answering  defendant  respectfully  avers  and  shows  to  the 
court  that  on  the  first  day  of  April,  A.  D.  1903,  the  said 
land,  with  other  land  described  as  follows:  *  *  *  then 
owned  in  fee  simple  by  one  Thomas  B.  McMillan,  became 
and  was  liable  to  taxation  for  state,  county  and  school 
district  purposes,  and  the  same  has  ever  since  been  liable 
to  such  taxation,  *  *  *  and  it  was  the  duty  of  the  said 
Thomas  B.  McMillan  to  seasonably  make  payment  of 
said  taxes  each  year.'' 

The  question  presented  is  whether  an  allegation  that 
the  land  belonged  in  1903  to  one  "Thomas  B.  McMillan" 
without  further  description  of  the  person,  when  followed 
by  proof  of  conveyance  from  "Thomas  B.  McMillan  and 
Katie  McMillan,  his  wife,  of  Douglas  county,  Nebraska," 
to  the  plaintiff  of  date  May  18,  1908,  is  sufficient  to  prove 
title  in  the  plaintiff.  The  deposition  of  3Irs.  Katie 
McMillan  was  offered  in  evidence  as  to  the  residence  of 
her  husband,  Thomas  B.  McMillan,  and  herself  in  Douglas 
county,  Nebraska,  for  about  40  years  last  past.  This  was 
excluded  as  immaterial,  but  we  think  it  should  have  been 
received. 
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Under  tlie^  allegations  in  the  answer  and  the  proof, 
we  think  it  sufficiently  appears  that  the  Thomas  B. 
McMillan  who  owned  the  land  in  1903  and  the  Thomas 
B.  McMillan  of  the  deed  of  1908  is  the  same  person.  "As 
a  general  proposition  identity  of  name  is  prima  facie 
evidence  of  identity  of  person,  and  is  sufficient  proof  of 
the  fact  in  the  absence  of  all  evidence  to  the  contrary.'' 
Warvelle,  Ejectment,  sec.  291.  We  believe,  in  the  absence  • 
of  evidence  to  the  contrary,  the  presumption  must  be 
applied,  and  are  of  opinion  that  the  learned  trial  court 
failed  to  give  proper  weight  to  the  admissions  in  the 
pleadings  as  to  the  title  of  Thomas  B.  McMillan,  plaintiffs 
grantor,  to  the  entire  estate,  and  that  plaintiff  is  entitled 
to  a  decree  for  the  whole  estate,  instead  of  an  undivided 
one-half  interest. 

It  is  next  contended  that  the  court  had  no  jurisdiction 
to  make  an  order  at  this  time  for  relief  under  the  occupy- 
ing claimant  act.  Parsons  testifies  that  he  has  placed  a 
number  of  valuable  improvements  upon  the  land  in  section 
10,  and  that  Marsteller  has  placed  about  |75  worth  of 
.  fencing  upon  the  other  80  acres.  .  Judgment  has  been 
rendered  against  these  defendants  for  the  possession  of 
an  undivided  one-half  of  the  land.  This  ended  the  con- 
troversy in  the  absence  of  an  appeal,  and  the  defendants 
were  entitled  to  have  the  value  of  their  improvements 
determined  under  the  occupying  claimant  act.  Appar- 
ently upon  the  taking  of  the  appeal  the  proceedings  were 
stayed  to  await  the  final  determination  of  the  action  in 
this  court.  When  a  case  is  finally  determined  in  the 
district  court,  or  after  an  appeal  to  this  court  and  being 
remanded  to  that  court,  defendants  in  such  cases  are 
entitled  to  proceed  under  the  occupying  claimant  act. 
Burlmgton  &  M.  R.  R.  Co.  v.  Dohson^  17  Neb.  i55. 

Plaintiff  also  insists  that  the  defendants  are  not  bona 
-fide  purchasers  of  the  land,  and  tlierefore  are  not  entitled 
to  the  benefit  of  the  occupying  claimant  act.  In  Page  v. 
Davis,  26  Neb.  670,  it  was  said:  "Had  the  legislature 
intended  to  exclude  all  tax  deeds  and  tax  titles,  it  would 
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one  so  in  plain,  unequivocal  Innguage. 
1  to'  be  no  rt'asou  why  a  party  who  miike« 
ting  improvements  on  Ig^nd  uuder  a  tax 
be  paid  for  the  same,  as  in  other  cases; 
itute  expressly  provides  that  no  improve- 
aidfor,  the  claimant  will  be  entitled  to 
'here  is  no  stich  restriction  in  the  statute. 
Id  be  applied  alike  to  all — those  claiming 
as  well  as  others." 

feiidants  was  derived  under  a  void  sale 
,  and  they  are  entitled  to  the  benefit  of 

as  stated,  the  judgment  of  the  district 
ly  ani3  the  cause  remanded  for  further 


Maet  Kafka,  Administratrix,  appeixek,  v.  Union 
Stock  Yards  Comi-any,  ai-I'EI.lant. 

Fn-BD  June  29,  1910.    No.  16,285. 

1.  New  Trial:    Motion  for  Jvdoment:    Wahbh.     A  motion  for  judg- 

ment oQ  special  findings  notwithstanding  the  general  verdict,  and 
one  for  a  new  trial,  may  be  filed  by  the  defendant  at  the  aama 
time;  and  tbe  submission  and  decision  of  the  former  motion  will 
not  opifrate  aa  a  waiver  of  the  latter. 

2.  Kegligenee;    QfEsTioNa  koh  Jury.   "If  different  minds  may  reason- 

abiy  draw  different  conclusions  or  inferencea  from  the  state  of 
facta  established  by  the  evidence  in  a  cause,  whether  such  facta 
show  negligence  or  contributory  npgllgence  Is  not  a  question 
of  law  for  thetourt.  but  must  be  aubmitted  to  the  jury."  Chicago, 
B.  rf  0.  R.  Co.  V.  Pollard.  53  Neb.  730. 

3.  Bailroads:  Use  of  Stiikf.t.s:    Liability.  "A  railroad  company  opera- 

ting a  train  upon  a  clly  street,  used  In  common  by  It  and  by 
pedestrians  and  vehicles,  may  be  required  to  take  precautiono 
against  collisions  which  are  not  necessary  when  It  la  operating 
trains  upon  its  own  right  of  way."  Sciinanenfrldt  v.  Chiiiigo,  B. 
£  Q.  K.  Co.,  80  Neb.  7yo. 


I 
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Appeal  from  the  district  court  for  Douglaa  county: 
William  A.  Reiuok,  Judge.    Affirmed. 

Montgomery  &  Hall  and  Frank  T.  Ransom,  for  appel- 
lant. 

'  8.  A.  Searle  and  J.  L.  Kaley,  contra. 

Lbtton,  J. 

This  is  the  second  time  this  case  has  been  before  this 
court.  See  78  Neb.  140.  When  it  was  here  before,  the 
sole  point  determined  was  that  the  district  court  erred 
in  sustaining  a  motion  for  judgment  for  the  defendant 
on  the  special  findings  of  the  jury  notwithstanding  the 
general  verdict.  It  was  held  that  the  special  findings 
were  insufficient  to  sustain  the  judgment,  and  the  judg- 
ment of  the  district  court  was  reversed  and  the  cause 
remanded  for  further  proceedings.  Prior  to  the  order 
sustaining  the  motion  for  judgment  upon  the  special 
findings,  a  motion  for  a  new  trial  liad  been  filed  by  the 
defendant.  This  motion  was  not  ruled  upon  until  after 
the  cause  had  been  remanded  to  the  district  court,  when 
it  was  overruled.  The  court  then  rendered  judgment  in 
favor  of  the  plaintiff  upon  the  general  verdict,  and  from 
this  judgment  the  defendant  now  appeals. 

Plaintiff  insists  that  the  two  motions  filed  by  the  de- 
fendant, one  for  judgment  on  the  special  findings,  the 
other  for  a  new  trial,  are  inconsistent,  and  that  by  asking 
the  court  to  sustain  the  motion  for  judgment  it  in  effect 
requested  it  to  overrule  the  motion  for  a  new  trial.  This 
is  the  view  taken  by  the  supreme  court  of  Iowa.  Nixon  v. 
Downey  &  Wolverton^  49  la.  1 G6 ;  Pieart  v.  Chicago^  R.  L 
d  P.  R.  Co.,  82  la.  148;  Schtilte  v.  CUeago,  M.  d  St.  P. 
R.  Co.,  124  la.  191.  See,  also,  Kcnian  v,  St.  Paul  City 
R.  Co.,  64  Minn.  312.  In  Luse  v.  Union  P.  R.  Co.,  57 
Kan.  361,  a  general  verdict  was  returned  in  favor  of  the 
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plaintiff^  together 'with  a  number  of  special  findings.  The 
defendant  filed  a  motion  for  judgment  on  the  special 
findings,  ^d  also  a  motion  for  a  new  trial.  The  court 
sustained  the  motion  for  judgment,  and  the  journal  entry 
recited:  "The  court  is  of  opinion  that  the  general  ver- 
dict in  this  cause  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  the  evidence;  but  inasmuch  as  the 
motion  for  judgment  on  the  special  findings  has  been 
sustained,  and  for  that  reason  only,  said  motion  for  a 
new  trial  is  overruled."  Judgment  was  thereon  rendered 
on  the  special  findings  for  defendant,  but  the  point  at 
issue  here  is  not  squarely  decided.  Plaintiff  insists  on 
the  strength  of  these  decisions  that  this  cause  was  finally 
disposed  of  by  the  trial  court  when  it  rendered  judgment 
for  the  defendant,  and  that  the  motion  for  a  new  trial 
was  overruled  by  implication.  On  the  other  hand,  the 
defendant  argues  that  it  has  a  constitutional  right  to  be 
heard  in  the  court  of  last  resort  by  appeal,  under  section 
24,  art.  I  of  the  constitution ;  that  it  was  not  injured  until 
the  former  judgment  was  set  aside  and  a  judgment  ren- 
dered upon  the  general  verdict,  and  not  until  its  motion 
for  a  new  trial  was  overruled  had  it  any  basis  for  an 
appeal.  Its  position  is  supported  by  the  cases  of  Fish  v. 
Henarie,  15  Or.  89 ;  Brannon  v.  May^  42  Ind.  93 ;  Chicago 
d  N.  W.  R.  Co,  V.  Dimiok,  96  111.  42;  Atchison,  T.  d  8  F. 
R.  Co.  V.  Holland,  58  Kan.  317;  and  Davis  v.  Turner,  69 
Ohio  St.  101.  We  are  convinced  that  with  the  constitu- 
tional protection  to  the  right  of  appeal  afforded  by  the 
article  referred  to,  the  views  of  the  latter  courts  are  to  be 
preferred  to  thoso  of  the  supreme  court  of  Iowa,  and  the 
motion  to  dismiss  the  appeal,  therefore,  is  overruled. 

Proceeding  now  to  consider  the  appeal,  the  former 
opinion  recites  at  length  a  number  of  allegations  in  the 
petition  and  answer,  together  with  the  special  findings,  so 
that  it  becomes  unnecessary  at  this  time  to  repeat  the 
statement  of  the  issues  involved.  The  discussion,  however, 
in  that  opinion  was  based  u]X)n  the  spc^'ial  findings  and 
pleadings  alone,  and  not  upon  the  evidence  in  the  case. 
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SO  that   it  now  becomes  necessary   to  consider   further* 
•facts  shown  by  the  proof  material  to  the  controversy. 

The  deceased  had  been  carrying  the  noonday  lunch  to 
his  sons  who  were  working  in  the  packing  plant  of  Swift 
&  Company  in  South  Omaha,  About  noon  on  the  day  he 
was  killed,  he  was  returning  eastward  on  the  sidewalk 
on  the  south  side  of  Q  street  in  that  city.  Two  switch 
tracks  of  the  defendant  cross  this  street  runniu*^  nearly 
north  and  south  and  almost  at  right  angles  to  the  street. 
Close  to  thfe  railroad  tracks,  anji  fronting  north  on  Q 
street,  is  situated  the  two-story  office  building  of  Swift  & 
Company.  At  this  time  an  engine  belonging  to  defend- 
ant and  moving  parallel  to  the  line  of  the  wall  of  the 
office  building  approached  the  crossing.  At  the  point 
where  the  railroad  tracks  crossed  the  sidewalk  there  is  a 
liigh,  tight  board  fence  with  high  gates  of  like  nature 
across  the  tracks  wliich  inclose  the  tracks.  The  fence  is 
parallel  to  the  tracks.  The  gates  are  nearly  in  line  with 
the  north  line  of  the  office  building,  so  that  when  the 
gates  are  closed,  or  when  engines  or  cars  are  south  of 
the  street  line,  it  is  impossible  for  them  to  be  seen  by  any 
(me  walking  along  the  strcMit  west  of  the  buildings  until 
dose  to  the  tracks.  The  jury  found  by  their  special  find- 
ing that,  when  Kafka  reached  a  point  five  feet  west  of  the 
west  rail  of  the  track  on  which  he  was  injured,  he  could 
liave  seen  an  engine  ai}proaching  on  that  track  for  a  dis- 
tance of  100  feet;  when  he  stepped  upon  the  track  tin* 
engine  was  about  a  foot  away,  and  wlien  he  was  within 
five  feet  of  tiie  west  rail  of  the  track,  the  engine  which 
struck  him  was  21  feet  away.  These  findings  seem  to  be 
supported  by  tlie  evidence,  but  other  nmterial  facts  affect- 
ing the  liability  of  the  defendant  appear  in  the  evidence 
and  are  settled  by  the  general  verdict.  The  gates,  ordi- 
narily, are  kept  closed,  but  when  it  is  necessary  to  take 
cars  in  or  out  of  the  Swift  &  Company  inclosure  they  are 
opened  to  permit  tlie  passage  of  the  engine  and  cars.  The 
street  at  the  point  where  the  ac(id(^nt  occurred  is  cov- 
ered by  a  viaduct  for  nearly  its  whole  width. 
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'or   the  plaintiff   testify    in   subHtance 
icourred  a  few  minutes  after  noon,  and 
0  or  more  people  upon  flie  street  close 
tlie  time;  tlmt  tliere  are  from  900  to 
rliing  at  Swift's;. tlmt  tliey  stop  for  diu- 
ind  ordinarily  tliere  are  a  larfje  number 
of  people  passing  between  12  o'docli  and  lialf  past  12 
directly  in  front  of  the  office  building  where  the  tracks 
cross  Q  street;  that  on  account  of  the  passage  of  ears  and 
wagons  over  the  viaduct  there  is  often  a  great  deal  of 
noise  at  that  point;  that  there  was  no  flagman  at  the 
crossing;  that  cars  pass  over  this  viaduct  every  five  min- 
utes; that  the  street  in  trout  of  the  otSce  is  paved  with 
cobblestones. 

Mr.  Houlabeck  testifies  for  plaintiff  that  on  the  21st  of 

February,  1903,  he  was  working  for  Swift  &  Company; 

that  when  he  first  saw  Kafka  on  that  day  he  was  going 

east  15  feet  from  the  comer;  that  he  left  the  sidewalk 

about  4  feet  from  the  oEBce  building  at  the  gatepost  and 

walked  across  the   street  northeast  toward  a    stairway 

which  ascends  to  the  top  of  the   viaduct ;  that,  as  he 

walked,   some   one  called   to   him    and   he   stopped   and 

turned  around;  that  when  they  called  to  him  he  turned 

toward  the  norlli,  and  faced  west  when  the  engine  struck 

him;  that  Kafka  looked  around  before  he  got  cmto  the 

tracks;  that  when  be  was  about  2  or  3  feet  from  the  track 

on  the' west  side  the  engine  tliat  struck  him  was  on  tlie 

west  truck  running  at  the  rate  of  about  12  miles  an 

hour;  tliat  the  gate  nest  to  tlie  building  over  the  foot- 

lath  was  closed;  that  there  was  no  watchman  or  flagman 

here;  that  at  the  time  Kafka  was  struck  there  was  a 

treet  car  passing  over  the  viaduct,  and  that  there  was  a 

and  roar  and  rumbling  noise  under  the  viaduct  at  that 

imc  on  account  of  tliis;  that  he  could  not  say  whether  a 

Kill  was  ringing,  on  account  of  the  noise;  that  Kafka  was 

Lbout  7  feet  from  the  building  at  the  time  he  was  struck, 

ust  off  the  walk  and  only  about  4  feet  from  the  opening; 

bat  he  w-as  pushed  along  after  he  fell  for  about  12  feet; 
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that  the  fence  obscures  the  view,  and  that  the  railroad 
track  at  the  south  curves  in  toward  the  building.  On 
cross-examination  he  says  that  it  wdB  only  a  few  seconds 
after  he  saw  him  until  the  engine  struck  him;  that  he  was 
about  70  or  80  feet  from  Kafka  when  he  first  saw  him, 
and  was  walking  toward  him  until  he  was  struck.  He 
also  testifies  that  the  engine  was  about  20  to  25  feet  from 
Kafka  just  before  he  got  to  the  rail.  Mr.  Swatek  testifies 
that  he  saw  Kafka  when  they  were  taking  him  out  from 
under  the  engine,  and  that  just  before  the  injury  there 
were  about  100  people  on  the  street  in  the  neighborhood 
of  the  crossing  at  that  time.  Kafka's  daughter  testifies 
that  he  was  continuously  employed,  and  that  he  earned 
from  f  1.75  to  $2  a  day ;  that  he  was  a  strong  man  in  good 
health,  and  was  a  hard  working,  industrious  man.  The 
testimony  of  a  number  of  witnesses  for  the  defendant  is 
largely  devoted  to  showing  the  spot  were  Kafka  was 
struck,  and  the  distance  that  an  engine  could  be  seen  to 
the  south  from  that  point. 

The  special  findings  of  fact  as  to  the  latter  point  seem 
to  have  been  based  upon  this  evidence.  This  renders  it 
unnecessary  to  consider  the  same  in  detail.  But  there 
are  other  facts  worthy  of  note  in  the  testimony  of  defend- 
ant's witnesses.  The  fireman  testifies  that  the  engine  was 
going  about  6  miles  an  hour  and  was  about  even  with  the 
gate  when  he  first  saw  Kafka;  that  he  was  about  6  or  7 
feet  from  the  west  rail  of  the  track  and  about  26  or  27 
feet  north  of  the  office  building;  that  the  engine  bell  was 
ringing  automatically;  the  wliistle  was  blown  when  the 
engine  was  3  car  lengths  from  the  crossing;  that  Kafka 
was  going  east  with  his  head  down,  and  that  Kafka  could 
have  seen  the  engine  if  he  had  looked,  but  he  never  raised 
his  head;  that  the  engine  started  about  180  feet  back  of 
the  gate.  The  pilot  beam  was  about  even  with  the  gate 
when  he  first  saw  Kafka;  that  the  window  between  him 
and  Kafka  was  wide  ojien;  that  he  could  have  seen  Kafka 
sooner,  but  the  fence  was  bet>>'een  them,  and  that  as  soon 
as  Kafka  got  beyond  the  fence  he  saw  him. 


bhe  cab  was  about  even  with' 
n  from  the  fireman  to  st<)p, 
in  about  6  feet;  that  he  did 
k  him  out.     He  was  asked 
lie  presence  of  one  Koutski 
the  rate  of  12  to  15  miles  an 
1  so.     He  also  testifies  that 
Kafka  was  picked  up  about  25  feet  north  of  the  gate.  . 
Mr.  Harris,  a  timekeeper  for  Swift  &  Company,  was 
nnder  the  viaduct  8  or  10  feet  north  of  tlie  gate  into  the 
the  Swift  plant,  wbicli  is  about  40  feet  west  of  the  cross- 
ing.   He  was  facing  south  and  Kafka  passed  by  him  go- 
ing east     The  witness  says  he  walked  probably  40  feet 
from  where  he  stood  and  was  struck  by  the  engine;  tliat 
he  hollowed  at  him  when  he  was  about  5  or  8  feet  from 
the  track;  that  Kafka  did  not  look  up  when  he  hollowed; 
that  he  was  15  to  18  feet  north  of  the  office  building  at 
the  time  before  he  stepped  on  the  track,  and  was  about 
along  the  south  edge  of  the  viaduct.     The  witness  knew 
the  engine  was  in  the  inclosure,  heard  it  coming,  and  saw 
it  as  it  came  opposite  the  gate.    "Q.  Now,  then,  how  far 
had  Kafka  gone?     In  other  words,  how  far  was  Kafka 
from  the  rail  wlien  you  saw  the  nose  of  the  engine  in  Q 
street?    A.  Well,  I  guess  a  step  would  he  about  all  he 
would  take;  I  don't  know  that  I  could  state  just  how  far 
he  had  gone."     He  testifies  further  that  lie  sliouted  two 
or  three  times ;  that  he  could  not  state  what  track  it  was 
that  Kafka  was  struck  on,  and  that  he  was  under  tlie  im- 
pression he  was  on  the  second  track. 

Mr.  Stewart,  a  switchman,  was  in  front  of  the  main 
entrance  to  the  Swift  plant  shmding  beside  Mr.  Harris. 
He  testifies  that  when  he  saw  Kafka  he  was  near  flio  mid- 
dle of  the  street,  walking  across  the  track  with  jiis  hands 
in  his  pockets  and  his  head  diiwn.  Kafka  was  from  4  to 
6  feet  from  the  west  rail  of  tlie  trai-k  wlieii  Hams 
shouted,  the  engine  was  just  coming  tlirough  the  gate, 
and  Kafka  was  about  15  feet  nortli  of  tlie  gate.  This 
witness   also    says  that   he  cannot   say    whether   Kafka 
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was  on  the  west  track  or  the  east  track  when  he  was 
struck;  that  when  the  engine  was  coming  and  Mr.  Harris 
called  he  took  about  2  or  3  steps,  turned  and  threw  up 
liis  hands  just  as  the  footboard  struck  him.  Other  wit- 
nesses for  defendant  testify  that  Kafka  was  about  4  or 

5  feet  from  the  track  when  the  shouts  were  given ;  that  he 
did  not  look  up  or  pay  any  attention  before  he  was 
struck.  The  impression  of  sev^al  of  these  witnesses  is 
that  he  was  on  the  east  track  when  he  was  struck.  This 
is  not  material,  except  to  show  how  easily  honest  wit- 
nesses may  be  mistaken  as  to  a  fact  when  observed  from 
a  comparatively  short  distance  and  in  a  moment  of  ex- 
citement. On  rebuttal  Mr.  Koutski  testified  that  the  en- 
gineer told  him  the  engine  was  going  12  to  15  ndles  an 
hour  when  he  received  the  signal  to  stop. 

It  will  be  seen  that  as  to  the  speed  of  the  engine,  the 
place  where  Kafka  w^as  struck,  and  whether  or  not  Kafka 
looked  before  he  crossed  the  tracks,  there  is  a  conflict  in 
the  evidence. 

We  find  in  the  reply  brief  of  defendant  what  purports 
to  be  a  copy  of  the  opinion  of  Hon.  W.  A.  Redick,  judge 
of  the  district  court,  in  overruling  the  motion  for  a  new 
trial,  a  portion  of  which  seems  so  apposite  that  we  adopt 
the  language  quoted : 

"The  first  question  is  as  to  the  negligence  of  defendant; 
Two  witnesses  for  defendant  swore  the  engine  was  going 

6  miles  an  hour,  a  witness  for  plaintiff  said  12  miles,  and 
another  witness  swore  that  one  of  defendant's  witnesses 
had  stated  on  one  occasion  that  the  rate  of  speed  was  12 
miles  an  hour.  In  this  state  of  the  record  there  is  suffi-' 
cient  evidence  to  warrant  a  finding  either  way,  and  in 
support  of  the  verdict  we  must  assume  the  jury  found  the 
higher  rate.  It  was  for  the  jury  to  say  whether  or  not, 
under  all  the  circumstances,  such  rate  was  negligence. 
No  other  charge  of  negligence  is  sustained. 

"The  next  question  is  whether  or  not  plaintiflf's  negli- 
gence, if  any,  contributed  to  the  accident.  Defendant 
claims  that  plaintiff  walked  upon  the  track  ynth  his  head 


^ 
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down  and  without  looking  to  see  whether  an  engine  or 
train  was  near — and  without  listening,  but  it  is  altogether 
probable  that  he  might  not  hear  the  engine  and  signals 
by  reason  of  the  noises  made,  on  the  viaduct,  and  other 
engines  or  trains  passing  along.  On  the  question  of  look- 
ing, at  least  four  witnesses  for  defendant  testified  that 
they  saw  Kafka  approach  the  track;  that  his  head  was 
down  and  they  did  not  see  him  look  in  either  direction 
until  some  one  yelled  and  he  looked  up  and  back,  and  at 
this  instant  was  struck  by  the  engine. 

"The  plaintiflf  produced  one  witness,  Houlabeck,  who 
first  testified  that  Kafka  walked  right  up  to  the  track 
until  somebody  yelled,  when  he  looked  up  and  was  imme- 
diately struck  by  the  engine;  later  on,  however,  he  stated 
that  ^he  glanced  toward  the  fence  and  then  started  ofiP — 
'he  looked  around  just  as  he  got  about  2  or  3  feet  from  the 
track.'  'Just  took  a  look  and  started  across  the  track.' 
The  witness,  Houlabeck,  was  discredited  later  on,  and  if 
this  question  is  one  of  law  I  would  have  little  difficulty 
in  finding  for  defendant  on  the  great  preponderance  and 
weight  of  the  evidence  in  its  favor;  but  before  it  becomes 
a  question  of  law,  all  reasonable  men  must  agree.  Two 
of  defendant's  witnesses  said  Kafka  did  not  turn  his  head 
until  some  one  hollored;  that  he  paid  no  attention  to  tlie 
honoring  at  first  when  he  was  4  to  6  feet  from  the  track, 
nor  until  he  was  right  on  the  track.  Some  of  these  wit- 
nesses were  back  of  Kafka  25  to  40  feet  and  appreciated 
his  danger,  although  their  position  was  not  nearly  as 
favorable  for  seeing  or  hearing  the  engine  as  was  Kafka's. 

"I  can  scarcely  conceive  of  a  stronger  case  of  defend- 
ant sustaining  the  burden  of  proof  than  this;  the  plain- 
tiff's whole  case  in  this  issue  depending  alone  upon  the 
unsatisfactory  evidence  of  Houlabeck,  But,  notwith- 
standing the  imi)eachment  of  Houlabeck,  he  may  have 
told  the  truth  in  this  instance.  It  is  possible  that  defend- 
ant's witnesses  did  not  observe  Kafka  glance  toward  the 
fence.  They  were  behind  him  quite  a  distance.  They  are 
testifying  to  a  negative.     Tliey  say  he  did  not  turn  his 
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head;  and  while  they  were  in  position  to  see,  he  might 
have  done  so  and  they  not  have  observed  it  or  remem- 
bered it^  while  the  evidence  of  Houlabeck  is  positive  and 
for  that  'freason  stronger.  The  evidence  of  one  credible 
witness  that  he  saw  a  certain  thing  happen  is  much 
stronger  than  that  of  several  witnesses  that  they  did  not 
see  it  happen,  when  the  event  under  investigation  is  the 
conduct  of  a  third  person,  and  the  witnesses  speak  only 
from  observation  and  memory." 

The  judge  continued  that  he  was  unable  to  distinguish 
this  case  from  Chicago,  B.  &  Q.  B.  Co.  v.  Yost^  56  Neb. 
439.  We  think  the  distinction  is  clear.  Tost  was  a 
trackman  working  on  the  railroad.  With  full  knowledge 
of  the  fact  that  trains  and  engines  were  frequently  pass- 
ing each  way  upon  the  main  track,  he  carelessly  stepped 
close  to  it  in  full  view  of  a  passing  engine  and  was  in- 
jured. The  negligence  of  the  railroad  company  in  the 
Tost  case  was  not  clear,  while  that  of  Yost  was  apparent. 
He  was  not  walking  in  a  busy  street  of  a  populous  city 
where  the  care  required  of  the  railroad  company  is  com- 
mensurate with  the  danger  to  the  public.  In  this  case  a 
crowd  of  people  were  passing  at  the  busiest  hour  of  the 
day,  the  noise  of  the  approaching  engine  was  apparently 
drowned  by  the  rumbling  of  a  street  car  on  the  viaduct 
overhead.  In  that  case  the  place  where  the  accident  oc- 
curred was  at  a  point  where  no  one  had  a  right  to  go  ex- 
cept employees  of  the  railroad  company,  and  the  risk  of 
accidents  arising  from  the  ordinary  operation  of  trains 
was  open  and  obvious.  In  this  case  the  accident  occurred 
ui>on  a  switch  track  in  a  crowded  street  where  Kafka  had 
a  right  to  pass,  and  where  the  defendant  was  bound  to 
use  special  care  for  the  safety  of  foot  passengers. 

In  this  case,  too,  the  engine  approached  from  behind 
obstructions,  and  while  a  person  close  to  the  track  could 
have  seen  it  for  100  feet,  the  special  findings  establish 
the  fact  that  when  Kafka  was  within  2  steps  of  the  track 
and  only  4  feet  from  a  point  where  the  projecting  foot-, 
board  of  tlie  switch  engine  would  reach,  though  he  might 
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Ine  at  a  distance  100  feet  south,  the  en- 
only  21  foet  away.  It  the  engine  was 
an  hom*,  this  distance  was  traversed  in 
I  a  second.  The  jury  found  that  the  en- 
t  after  Kafka  was  within  5  feet  of  the 
truck  him,  hence  they  must  have  been 
t  was  going  about  12  miles  an  hour. 
:ime  and  the  place,  the  crowded  street, 
!  overhead,  the  obstructing  building,  and 
s,  the  defendant  was  held  to  a  very  high 
id  the  deceased  had  the  right  to  believe 
e  exercised.  On  his  part  he  was  held  to 
at  caTe  which  an  ordinarily  prudent  per- 
:ise  when  crossing  switch  tracks  in  a 
it  like  circumstances,  and  whether  he  so 
>r  the  jury  where  the  evidence  conflicts. 
1  Hoalabeck's  story  that  Kafka  was  in 
le  care,  and  we  would  not  be  justified  in 
p  verdict,  in  view  of  the  gross  negligence 
witching  in  such  a  place,  at  such  a  time, 
miles  an  hour,  or  even  at  the  rate  of  6 
thont  other  precautions  than  those  taken 
the  crowds. 

ve  been  cited  by  defendant's  counsel  as 
tersons  crossing  a  railroad  to  look  and 
of  them  are  not  applicable  in  a  case 
i  are  switch  tracks  from  a  private  in- 
a  public  street.  We  adhere  to  the  view 
t  minds  may  reasonably  draw  different 
iferences  from  the  state  of  facts  estab- 
lence  in  a  cause,  whether  such  facts  show 
Ltributory  negligence  is  not  a  question  of 
rt,  but  must  be  submitted  to  tlie  jury. 
Co.  V.  Loehneiaen,  40  Keb.  37,  followed." 
R.  Co.  V.  Pollard,  53  Neb.  730.  Shirley 
n,  84  Neb.  544 ;  Hair  v.  Chicago,  B.  &  Q. 
398;  Crabtree  v.  Missouri  P.  R.  Co.,  86 
),  adhere  to  the  rule  that  "a  railroad  com- 
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pany  operating  a  train  upon  a  city  street,  used  in  common 
by  it  and  by  pedestrians  and  vehicles,  may  be  required  to 
take  precautions  against  collisions  which  are  not  neces- 
sary  when  it  is  operating  trains  upon  its  own  right  of  way." 
Sciucanenfehlt  v,  Chimgo,  R,  &  Q.  R.  Co.,  80  Neb.  790. 

It  is  contended  that  the  damages  are  excessive.  But  it 
is  sliown  that  there  are  three  minor  children,  and  that 
Kafka  was  frugal  and  industrious,  and  devoted  his  earn- 
ings to  the  support  of  his  family.  He  was  52  years  of 
age,  usually  earning  |1.75  a  day,  and  apparently  in  good 
liealth.  We  think  a  judgment  of  $3,380  not  excessive 
under  these  conditions. 

The  case  seems  to  have  been  tried  with  painstaking 
care,  and  the  instructions  fairly  present  the  issues.  We 
find  no  error  in  the  record  prejudicial  to  the  defendant, 
and  are  all  of  the  opinion  that  the  judgment  of  the  dis- 
trict court  should  be 

Affirmed. 


Charles  H.  Ballinger,  appellee,  v.  Osmyn  S.  Kinney, 

appellant. 

Piled  June  29,  1910.    No.  16,066. 

1.  Basements:    Obstructing  Right  of  Wat:    Injunction.     An  action 

will  lie  at  the  suit  of  the  owner  of  a  right  of  way  over  the  de- 
fendant's land  to  enjoin  the  latter  from  permanently  obstructing 
such  way. 

2.  :    Appttrtenant  and  In  Gross:    Presumption.    It  will  not  be 

presumed  that  the  grant  of  an  easement  is  in  gross  when  the 
right  can  fairly  be  construed  as  appurtenant  to  some  other  estate. 

3. :    Rig-ht  of  Way:    Passes  by  Deed.    Title  to  a  right  of  way 

appurtenant  to  a  tract  of  land  will  pass  as  an  incident  to  a  deed 
for  the  dominant  estate  containing  no  reference  to  appurtenances. 

4. :    :    Obstructions:    Extinguishment  of  Right.    Where 

an  easement  is  created  by  an  unambiguous  written  instrument, 
the  estate  conveyed  thereby  will  not  be  cut  down  by  the  failure 
for  six  years  of  the  owner  thereof  to  compel  the  proprietor  of  the 
servient  estate  to  remove  permanent  obstructions  maintained  by 
him  upon  the  way  in  violation  of  the  rights  of  the  owner  of  the 
dominant  estate. 
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Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostbtler,  Judge.    Affirmed. 

John  H.  Linderman  and  E.  A,  Cook,  for  appellant. 
George  C.  Oillan  and  Warrington  d  Stewart,  contra. 

Root,  J. 

This  is  an  action  to  enjoin  the  defendant  from  obstruct- 
ing a  right  of  way  which  the  plaintiff  asserts  over  the 
defendant's  real  estate.  The  plaintiff  prevailed,  and  the 
defendant  appeals. 

The  plaintiff  alleges  in  his  petition  that  in  1902  one 
James,  the  owner  of  the  south  49  feet  of  lots  7  and  8  in 
block  45  in  the  village  of  Lexington,  sold  the  south  24^ 
feet  thereof  to  the  defendant,  subject  to  a  contract  be- 
tween said  parties  which  is  set  out  at  length  in  the  peti- 
tion. By  its  temis  the  north  wall  of  a  brick  building 
upon  the  tract  conveyed  by  James  became  a  party  wall. 
The  contract  further  provides :  "That  the  said  O.  S.  Kin- 
ney shall  have  the  right  to  erect  and  maintain  a  coal  shed, 
not  exceeding  six  by  six  feet,  on  the  east  end  of  the  tract 
owned  by  said  James  as  aforesaid;  and  that  the  said 
James  shall  have  the  right  of  way  of  egress  and  ingress, 
jointly  with  the  said  O.  S.  Kinney,  over  the  east  seven 
feet  of  the  tract  owned  by  said  Kinney  as  aforesaid." 
The  parties  further  agree  that  the  contract  "shall  remain 
in  full  force,  and  binding  upon  the  parties  hereto,  and 
their  successors  in  title,  until  ♦  ♦  ♦  canceled  or  modi- 
fied by  mutual  consent  of  such  parties,  or  their  succes- 
sors, expressed  in  writing  and  duly  signed  and  acknowl- 
edged as  required  by  deeds  to  real  estate."  The  plaintiff 
further  charges  that  he  purchased  the  north  fra(»tion  of 
the  south  49  feet  of  said  lots  in  1906,  and  thereby  suc- 
ceeded to  the  easement  vested  in  his  grantor;  that  the  de- 
fendant has  converted  said  strip  of  land  into  a  room  for 
the  manufacture  of  ice  cream,  and  obstructs  said  path 
by  maintaining  thereon  a  gasoline  engine,  an  ice  cream 
freezer  and  other  obstacles,  so  that  it  "has  become  useless 
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to  plaintiff  and  his  tenants,  and  has  thus  practically  ex- 
cluded the  plaintiff  and  his  tenants  from  i)assing  over 
said  right  of  way,"  etc.  The  prayer  is  for  equitable  relief 
and  an  injunction.  The  defendant,  among  other  things, 
in  his  answer  expressly  denies  "that  the  plaintiff  has  any 
interest  in,  claim  to,  or  right  of  egress  and  ingress  over 
the  seven  feet  of  ground  mentioned  in  the  petition." 

1.  The  defendant  contends  that  the  facts  stated  in  the 
petition  are  not  sufficient  to  constitute  a  cause  of  action 
in  the  plaintiff's  favor,  for  the  reason  that  the  plaintiff 
does  not  allege  the  use  of  the  way  is  necessary  for  the  trans- 
action of  the  business  conducted  in  his  building,  or  that  . 
he  has  been  excluded  from  the  way,  or  that  the  contract  { 
creating  the  easement  is  still  in  force.  There  is  no  pre- 
sumption that  the  contract  has  been  canceled,  and  the 

petition  does  charge  the  defendant  with  permanently  ob- 
structing a  considerable  part  of  the  way.  While  the 
pleader  does  not  state  that  the  plaintiff  has  been  irrep- 
arably injured  by  the  defendant's  acts,  the  allegations  in  j 
the  petition  are  sufficient  to  bring  the  plaintiff  within  the  ; 
protection  of  the  rule  announced  in  Agnew  v.  Oity  of 
Pavmee  City,  79  Neb.  603.  Furthermore,  the  defendant 
in  his  answer  specifically  denies  the  plaintiff's  estate  of 
an  easement,  and  the  plaintiff  is  entitled  to  have  his  title 
thereto  quieted  and  confirmed  if  any  such  right  exists.                       \ 

2.  It  is  further  argued  that  the  plaintiff  did  not  suc- 
ceed to  James'  right  of  way;  that  the  contract  is  ambig- 
uous, and  the  defendant  and  James  by  their  acts  con- 
strued the  contract  so  as  to  give  the  defendant  a  right  to 
maintain  his  engine,  freezer,  ice  box  and  other  obstruc- 
tions in  their  present  situation.  The  contract  does  not 
contain  the  word  "heirs,"  but  it  does  create  in  each  party 
and  his  successor  in  title  an  easement  in  the  lands  of  the 
other,  and  technical  words  are  unnecessary  to  create  an 
estate  of  inheritance  in  lands  in  Nebraska.  Oomp.  St 
1909,  ch.  73,  sec.  49. 

It  is  true,  as  suggested  by  counsel  for  the  defendant^ 
that  no  reference  is  made  to  appurtenances  in  the  deed 
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from  James  to  the  plaintiff,  The  contract,  honever,  does 
not  create  an  easement  in  grosB,  bat  one  that  may  be  en- 
joyed solely  in  connection  with  other  real  estate.  Under 
these  circumstances  the  easement  shonld  be  considered 
appurtenant  to  that  land.  The  easement,  being  appur- 
tenant, passed  by  James'  deed  to  the  plaiutiti  notwith- 
standing said  instnunent  contains  no  reference  thereto. 
Smith  V.  Qwrhe,  86  Neb.  91.  We  are  unable  to  agree  with 
the  defendaut  in  his  contention  that  the  contract  is  am- 
biguous. The  agreement  is  that  the  parties  shall  jointly 
have  the  right  of  way  (or  ingress  and  egress  over  the  east 
seven  feet  of  the  tract  conveyed  to  the  defendant  The 
testimony  discloses  that  the  defendant  purchased  his  real 
estate  and  granted  the  easement  in  1902.  At  that  time  a 
brick  building  covered  all  of  the  tract  except  that  part 
subjected  to  the  right  of  way.  The  parcel  of  land  to 
which  James  retained  title  was  then  vacant,  but  subse- 
quently a  building,  planned  for  a  business  bouse,  coa- 
structed  upon  the  greater  part  of  that  real  estate,  was 
occupied  by  James  for  a  time  as  a  hardware  store,  and  is 
still  devoted  to  that  purpose  by  the  plaintiff's  tenant  The 
defendant  shortly  after  purchasing  his  building  took  pos- 
session and  still  occupies  a  considerable  part  of  the  way 
in  dispute  except  a  strip  about  18  inches  wide  extending 
the  length  thereof;  he  maiutaiiis  a  wall  along  the  south 
end  of  the  way,  and  the  door  by  which  entrance  may  be 
secured  thereto  cannot  be  opened  from  the  outside.  The 
litigants  before  this  suit  was  commenced  did  not  confer 
at  length  concerning  the  situation,  but  the  defendant  ad- 
mits the  plaintiff  stat^  his  tenant  complained  and  de- 
sired the  way  opened,  to  which  the  defendant  made  no 
answer.  The  defendant  testifies  that,  onless  compelled 
to,  he  will  not  remove  any  obstruction  from  the  way.  The 
plaintiff's  tenant  does  not  use  the  way  for  transporting 
merchandise  to  his  store,  but  occasionally  travels  the 
path  on  foot.  The  obstructions  were  in  their  present  posi- 
tion at  the  time  the  plaintiff  purchased  his  property  and 
t^e  evidence  tends  to  prove  that  James  made  no  com- 
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plaint  on  that  score.  The  contract  creating  the  easement 
is  evidenced  by  an  unambiguous  written  instrument  re- 
corded in  the  office  of  the  register  of  deeds.  It  is  our 
opinion  that  James'  failure  to  oust  the  defendant  from 
his  unlawful  use  of  the  way  did  not  extinguish  that  ease- 
ment or  narrow  the  plain  meaning  of  the  language  used 
by  James  and  Kinney  to  define  the  extent  of  their  re- 
spective grants. 

The  evidence  and  the  law  sustain  the  decree  of  the  dis- 
trict court,  and  it  is 

Afpiemed. 

Sedgwick,  J.,  dissenting. 

The  real  matter  in  dispute  between  these  parties  is 
whether  the  defendant  must  leave  the  whole  7  feet  open 
for  i)laintiflf's  "ingress  and  egress,"  or  may  make  such 
use  of  this  part  of  his  property  as  will  not  prevent  plain- 
tiff's "ingress  and  egress."  This  requires  a  construction 
of  the  contract  as  to  what  sort  of  ingress  and  egress  was 
intended  by  the  parties.  The  majority  oi)inion  does  not 
discuss  this  question,  and  so  the  real  controversy  is  ig- 
nored. By  the  decree  complained  of  "the  defendant  and 
all  i)ersons  claiming  under  him  be,  and  are  hereby,  per- 
petually enjoined  from  maintaining  on  said  east  7  feet  of 
said  tract  owned  by  him  any  obstruction  or  obstructions 
that  will  in  any  manner  inter^ferc  v>ith  or  prevent  the  plain- 
tiff or  his  tenants  from  the  use  of  the  whole  said  7  feet, 
*  *  *  as  a  right  of  way."  Thus  the  contract  is  con- 
strued to  mean  that  this  7-foot  strip  shall  be  devoted 
wholly  to  ingress  and  egress  by  the  respective  parties,  one 
party  having  no  more  right  to  this  part  of  the  real  estate 
than  the  other,  virtually  making  them  owTiers  and  ten- 
ants in  common  of  the  said  7-foot  strip.  It  is  said  there 
is  no  ambiguity  in  the  contract.  This  is  the  clear  and 
undoubted  meaning.  Nevertheless,  it  was  said  in  the 
opinion  that  "the  obstructions  were  in  their  present  posi- 
tion at  the  time  the  plaintiff  pure  li used  his  property  and 
the  evidence  tends  to  prove  that  James  made  no  complaint 
on  that  score."     In  1902  James  was  the  owner  of  both 
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tracts  and  also  the  store  building  on  the  south  tract, 
and  at  the  east  end  of  said  store  building  was  the  7-foot 
strip.  James  thfen  sold  the  south  tract  and  store  build- 
ing to  Kinney,  and  retained  the  north  tract  and  also  by 
the  contract  reserved  the  right  of  "egress  and  ingress." 
James  had  before  that  time  inclosed  the  south  end  of  the 
7-foot  strip  which  opens  upon  the  street  and  placed  a  door 
in  said  inclosure  for  "ingress  and  egress."  He  had  been 
using  this  doorway  for  ingress  and  egress  to  the  back 
part  of  the  store  building  which  he  then  sold  to  Kinney. 
It  was  and  is  in  the  interest  of  both  parties  that  the  en- 
trance to  this  passageway  should  be  controlled  from  the 
inside,  as  it  admits  persons  to  the  stores  of  both  parties 
alike.  He  did  not  in  the  transfer  to  Kinney  reserve  the 
whole  7  feet  for  ingress  and  egress.  He  reserved  only  a 
right  of  way  over  the  east  7  feet  for  that  purpose.  The 
right  of  ingress  and  egress  alone  was  reserved  and  that 
was  limited  to  the  east  7  feet. 

This  action  was  begun  on  the  14th  day  of  May,  1908. 
James  sold  this  property  to  Kinney  on  the  2d  day  of  Feb- 
ruary, 1902.  For  more  than  six  years  these  parties  have 
by  their  actions  construed  this  contract  to  reserve  to 
James  and  his  grantees  the  right  of  ingress  and  egress, 
and  nothing  more.  This  I  think  was  the  necessary  con- 
struction of  the  plain  language.  James  built  a  hardware 
store  on  the  tract  retained  by  him  soon  after  he  sold  to 
Kinney.  By  the  terms  of  the  contract  the  parties  are  to 
have  equal  joint  right  of  ingress  and  egress,  but  they  have 
no  joint  right  in  the  property  except  the  right  to  pass 
through  it.  Subject  to  this  right  to  pass  through  the 
property,  the  land  belongs  to  defendant,  and  he  has  all 
the  beneficial  interest  and  use  of  it  that  does  not  inter- 
fere with  the  plaintiff's  right  of  ingress  and  egress. 
Under  this  injunction  he  must  remove  the  inclosure  at 
the  south  end  and'  keep  everything  off  from  this  land,  so 
that  the  plaintiff  can  not  only  have  ingress  and  egress 
thereon,  but  can  go  over  any  part  as  he  may  desire.  There 
must  be  nothing  there,  no  use  of  the  land,  that  will  "in 
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any  manner  interfere  with  or  prevent^^  the  plaintiff  to 
pass  along  the  east  or  center  part>  if  he  should  tire  of 
passing  on  the  west  part.  If  the  agreement  is  nnambiga- 
ons,  as  stated  in  the  majority  opinion^  its  plain  meaning 
IS,  as  above  stated,  that  James  and  his  grantees  shall  con- 
tinue to  have  the  right  to  pass  over  this  land  as  he  could 
by  the  passage  which  he  had  constructed  for  that  pur- 
pose, and  was  used  for  that  purpose  when  he  sold  to 
Kinney. 

It  is  not  a  question  whether  James  or  his  grantees  could 
oust  the  defendant  "from  his  unlawful  use  of  the  way," 
which  seems  to  be  the  point  decided  in  the  opinion.  The 
question  is:  What  is  the  lawful  use  provided  by  the  con- 
tract that  the  plaintiff  and  defendant  are  respectively 
authorized  to  make?  It  is  said  in  the  opinion  that  "the 
defendant  admits  the  plaintiff  stated  his  tenant  com- 
plained and  desired  the  way  opened  to  which  the  defend- 
ant made  no  answer."  The  record  rtiows  that  the  tenant 
himself  was  upon  the  witness-stand  and  stated  under  oath 
that  he  had  never  complained  to  the  defendant  in  regard 
to  obstructions  in  the  right  of  way,  and  when  questioned 
he  refused  to  say  that  he  had  any  further  use  of  a  passage- 
way on  this  land  than  was  already  accorded  him.  There 
is  nothing  in  the  contract  from  which  to  determine  for 
what  purpose  it  was  intended  the  plaintiff  should  use  this 
right  of  ingress  and  egress.  The  real  intention  and  mean- 
ing of  the  contract  therefore  in  this  regard  should  be 
determined  from  the  circumstances  and  the  practical  con 
struction,  if  any,  that  the  parties  put  upon  the  contract 
by  their  conduct  after  it  was  entered  into.  In  these  re- 
spects the  petition  is  deficient,  and  the  evidence  is  not  as 
satisfactory  as  it  might  be.  In  construing  this  contract 
to  ascertain  the  real  meaning  of  the  •parties  thereto  we 
must  take  into  consideration  the  circumstances  and  con- 
ditions existing  at  that  time  and  the  practical  construc- 
tion that  the  parties  have  put  upon  the  contract  in  the 
succeeding  years.  It  was  of  course  understood  between 
the  parties  at  that  time  what  sort  of  business  would  be 


ing.      This   contract  was 
lerstauding.    There  is  no 
;  understanding  was,  but 
irdware  store  thereon  and 
;  ever  since  for  tliat  pur- 
practical  construction  for 
ad  now  it  is  attempted  to 
itry  way  at  the  south  end 
of  the  7-foot  strip  and  to  abandon  the  whole  7-foot  striji 
to  the  use  of  Ballinger,  without  any  evidence  showing 
that  Ballinger  has  any  need  of  it  or  even  desired  it,  ex- 
cept for  the  purpose  of  demanding  the  "pound  of  flesli." 


ViLLAGH  OF  DODGB,  APPBLLBB,  V.   WALTBE  A.    GuiDINGEIt. 
APPELLANT. 
.FnxD  Junk  29,  1910.     No.  16,094. 
Occnpatloit  Tttx:   Pkacticino  Medicibb.    Village  truateea  may  for  the 
purpoae  of  raising  revenue  lawfully  enact  aa  ordinance  levying 
K  tax  upon  the  occupation  of  practicing  medicine  within  the  vll 
lage  limits. 

Appeal    from    the   district   court   for    Dodge   county: 

CONBAD  HOLLENBECK,   JUDGB.      Affirmed. 

Allen  Johnson,  for  appellant. 
F.  W.  Button,  contra. 

Root,  J. 

This  is  an  action  to  recover  judgment  for  an  occupation 
tax.    The  plaintiff  prevailed,  and  the  defendant  appeals. 

1.  The  defendant  succinctly  states  the  issue:  "The 
question  involved  in  this  case  ia  simply  wht^ther  or  mil 
villages  in  Nebraska  may  legally  lay  and  collect  a  tax  on 
the  vocation  of  a  physician.**  The  plaintiff  is  authorized  by 
section  8920,  Ann.  St.  1909,  "to  raise  revenue  by  levyiuj,- 
and  collecting  a  license  tax  on  any  occapation  or  busi- 
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ness  within  the  limits  of  the  city  or  village,  and  regulate 
the  same  by  ordinance."  Similar  statutes  have  been  ap- 
proved by  this  court.  Western  Union  Telegraph  Go.  v. 
City  of  Fremont,  39  Neb.  692,  and  cases  there  cited. 

The  defendant  contends  that  practicing  medicine  is 
neither  a  business  nor  an  occupation,  but  a  profession; 
that,  since  the  st^itute  and  the  ordinance  are  silent  con- 
cerning professions,  the  tax  sought  to  be  collected  is  void. 
The  word  "occupation"  is  a  generic  term.  Schuchardt  v. 
People,  99  111.  501.  An  occupation  is  "that  to  which 
one's  time  and  attention  are  habitually  devoted;  habitual 
(»r  stated  employment;  vocation;  calling;  trade;  business." 
( 'entury  Dictionary.  And  a  vocation  is  defined  in  the  same 
dictionary  as  "employment;  occupation;  avocation;  call- 
ing; business;  trade;  including  professions  as  well  as 
mechanical  occupations."  In  Thesaurus  (March)  Dic- 
tionary of  the  English  Language  the  word  "profession"  is 
defined  as  "the  occupation,  if  not  agricultural,  mechanical, 
or  the  like,  which  one  follows."  See,  also,  Webster's  Dic- 
tionary. In  our  opinion  a  physician  practicing  medicine 
as  a  business  is  engaged  in  an  occupation  within  the  mean- 
iug  of  the  statute,  and  the  x>laintifiE  under  the  legislative 
grant  of  authority  had  power  to  levy  and  collect  a  tax 
upon  the  defendant's  occupation  or  business.  Lent  v. 
Portland,  42  Or.  488. 

2.  Tlie  defendant  argues  that  the  plaintiff  may  only 
license  such  vocations  as  it  may  regulate  in  the  exercise 
of  the  police  power,  and  that  the  practice  of  medicine  is 
not  subject  to  such  regulations.  The  statute  authorizes 
tlie  imposition  of  occupation  taxes  for  the  purpose  of  rais- 
ing revenue.  The  taxing  power,  therefore,  is  the  source 
of  the  plaintiff's  authority  to  demand  from  the  defendant 
the  tax  in  question.  The  power  of  the  legislature  to  raise 
revenue  by  levying  a  license  tax  upon  occupations  is  elab- 
orately discussed  and  definitely  determined  in  Rosenhlooni 
v.  State,  64  Neb.  342.  See,  also.  State  t\  Boyd,  63  Neb. 
829.  The  question  is  no  longer  an  open  one  in  this  state. 
The  ordinance  imposes  a  uniform  tax  upon  the  occupa- 
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tion  of  practicing  medicine  in  the  village  of  Dodge.  There 
is  no  suggestion  that  the  amount  is  excessive,  nor  would 
the  record  support  that  contention  if  made. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 

AFFIBM£a>. 


State  Bank  of  Chicago,  appellee,  v.  First  National 

Bank  op  Omaha,  appellant. 

Filed  June  29,  1910.    No.  16,097. 

1.  Banks  and  Banking:  Fokged  Draft:    Payment:    Recovery.    Where 

the  payee  of  an  unaccepted  draft  to  which  the  drawer's  name  has 
been  forged,  and  purporting  to  have  been  drawn  by  a  bank  in 
South  Dakota  upou  a  bank  in  Illinois,  indorses  the  instrument 
generally  and  sells  it  for  its  face  value  to  a  Nebraska  banker  with 
whom  the  payee  is  acquainted,  the  drawee,  after  paying  the  bill, 
cannot  recover  back  the  money  unless  it  pleads  and  proves  that 
the  holder  was  negligent  in  purchasing  the  instrument,  or  in 
indorsing  it,  or  withheld 'from  the  drawee  at  the  time  the  bill 
was  paid  some  information  or  grounds  for  suspicion  within  his 
knowledge  concerning  the  genuineness  of  the  bill. 

2.  :    :    Duty  of  Purchaser.    In  such  a  case  the  cashing 

bank,  if  it  acted  in  good  faith  in  the  transaction,  is  not  required, 
in  order  to  acquit  itself  of  a  charge  of  negligence  in  purchasing 
the  bill,  to  prove  that  before  such  purchase  it  inquired  of  the 
drawer  whether  the  instrument  was  genuine,  or  communicated 
with  the  drawee  to  learn  whether  the  bill  would  be  accepted. 

3. : :    Indorsement.     Where  such  a  draft,  by  reason  of 

the  payee's  indorsement,  is  negotiable  by  delivery,  an  indorse- 
ment by  the  holder  is  not  a  warranty  to  the  drawee  that  the 
drawer's  signature  is  genuine. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Reversed. 

Isaac  E.  Oongdon,  for  appellant. 

Myron  Learned,  contra. 
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Root,  J. 

This  is  an  action  by  the  drawee  of  a  forged  draft 
to  recover  from  a  holder  thereof  money  paid  to  satisfy 
that  instrument.  The  plaintiff  prevailed  upon  the  de- 
fendant's demurrer  to  the  petition.  The  defendant  ap- 
peals. 

The  plaintiff  alleges  in  its  petition  that  the  defendant, 
through  its  agent,  the  Continental  National  Bank  of  Chi- 
cago, on  November  29,  1907,  caused  to  be  presented  to  the 
plaintiff  through  the  Chicago  clearing  house  a  certain 
draft  of  which  the  following  is  a  copy :  "|800.  The  Ger- 
man Bank.  No.  9638.  Eureka,  South  Dakota,  Nov.  23, 
1907.  Pay  to  the  order  of  ChaB.  Viterna,  fSOO.OO,  eight 
hundred  dollars.  E.  Moog,  A.  Cashier.  To  the  State  Bank 
of  Chicago,  Chicago,  111."  The  instrument  was  indorsed: 
"Chas.  Viterna."  "Pay  to  the  order  of  Continental  Na- 
tional Bank,  Chicago,  111.,  First  National  Bank,  Omaha, 
Neb.  L.  L.  Kountze,  Cashier."  The  plaintiff  further  al- 
leges that,  believing  the  instrument  to  be  the  genuine 
draft  of  said  E.  Moog,  it  accepted  the  same  and  paid  it  to 
the  defendant  through  the  Continental  National  Bank; 
"that  the  defendant,  prior  to  the  presentation,  acceptance 
and  payment  of  said  draft  as  hereinbefore  alleged,  paid 
to  Charles  Viterna  named  in  said  draft  as  payee,  knowing 
him  to  be  said  Viterna,  eight  hundred  dollars  ( 1800.00), 
the  amount  named  in  said  draft,  without  any  knowledge 
or  information  as  to  whether  said  draft  would  be  accepted 
or  paid  by  the  plaintiff,  and  without  taking  any  steps  to 
ascertain  whether  or  not  said  draft  was  a  genuine  draft  of 
the  above  named  E.  Moog,  assistant  cashier  of  the  Gter- 
man  Bank  of  Eureka,  South  Dakota."  The  plaintiff  also 
alleges  the  draft  was  forged,  but  its  true  character  did  not 
become  known  until  December  12,  1907.  Immediately 
thereafter  the  plaintiff  advised  the  defendant  of  said  fact 
and  demanded  repayment  of  the  $800,  which  demand  was 
refused.  Counsel  for  the  respective  litigants*  stated  at 
the  bar  that  the  negotiable  instrument  statute  does  not 
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without  requiring  him  to  identify  himself,  although  there 
was  a  local  custom  requiring  identification  in  such  cases. 
It  was  held  that  the  negligence  of  the  cashing  bank  lulled 
the  drawee  into  a  false  sense  of  security  and  the  latter 
could  recover  back  the  money  paid<  In  National  Bank 
of  North  America  v.  Bangs^  106  Mass.  441,  the  court  hold 
the  drawee  should  be  permitted  to  recover  if  the  party 
receiving  the  money  in  any  manner  contributed  to  the  suc- 
cess of  the  fraud,  or  to  the  mistake  of  fact  under  which  the 
payment  was  made. 

,  The  plaintiff  relies  upon  our  decision  in  First  Nat. 
Bank  of  Orleams  v.  State  Bank  of  Alma,  22  Neb.  769.  That 
case  was  decided  upon  a  statement  of  facts  to  the  effect 
that  B.  R.  Claypool  maintained  a  deposit  in  each  of  said 
banks.  A  stranger  presented  to  the  Orleans  bank  a  check 
upon  the  Alma  bank  bearing  the  name  of  Claypool  as 
drawer,  and  payable  to  A.  J.  Gype,  or  bearer.  The  Or- 
leans cashier  compared  the  signature  to  the  check  with 
Claypool's  genuine  signature  upon  the  bank's  book,  and, 
without  requiring  the  holder  to  identify  himself  or  to  ac- 
count for  the  manner  in  which  he  secured  possession  of 
the  check,  paid  it.  In  due  course,  through  a  bank  wherein 
the  litigants  each  maintained  a  deposit,  the  check  was  | 

paid  and  charged  to  the  account  of  the  Alma  bank,  and 
later  was  delivered  to  Claypool,  who  denounced  the  in-  J 

strument  as  a  forgery.  We  held  the  drawee  should  re- 
cover the  money  paid.  Some  remarks  in  the  argument  of 
our  late  chief  justice,  taken  apart  from  the  facts  in  the 
case,  lend  color  to  the  plaintiff's  argument  in  the  in- 
stant one.  At  the  bar  it  was  argued  that,  since  the  check 
on  the  Alma  bank  was  payable  to  bearer,  identification  of 
the  holder  was  an  immaterial  fact,  and  the  entire  argu-*  ^ 

ment  in  the  opinion  should  be  considered  with  relation  to 
the  obligation  of  the  cashing  bank  to  ascertain  at  its  peril 
that  the  check  was  a  genuine  instrument.  The  principle 
underlying  the  opinion  is  that  the  cashing  bank  was  neg- 
ligent in  not  availing  itself  of  all  means  at  its  command 
to  ascertain  whether  the  check  was  genuine.     Business 
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men  and  courts  alike  recognize  that  ordinary  prudehce 
forbids  the  purchase  of  a  check  from  a  stranger,  rejiard: 
less  of  whether  the  paper  was  payable  to  order  or  bearer. 
The  instrunient  considered  in  the  Alma  case  was  an  or- 
dinary check,  not  designed  for  ■  circulation,  but  for  im- 
ntediate  presentment.  First  Nat.  Bank  v.  Miller,  37  Neb. 
500.  As  stated  by  Judge  Maxwell,  the  Alma  bank  did 
not  know  but  that  Claypool  had  been  present  when  the 
check  was  presented  by  the  holder  to  the  Orleans  bank, 
and,  had  the  cashing  bank  made  inquiries  concerning  the 
identity  of  the  holder  or  the  manner  in  wliich  he  became 
possessed  of  the  instrument,  the  probabilities  are  he  would 
not  have  withstood  the  ordeal,  but  the  fraud  would 
have  been  discovered.  In  Oermania  Bank  v.  Boutell, 
supra,  the  duty  of  the  cashing  hank  to  require  the  holder 
to  identify  himself  is  recognized.  The  rule  stated  in  the 
Orleans  case  has  been  adopted  in  Massachusetts;  in'  Peo- 
ple's Bank  v.  Franklin  Bamk,  88  Tenn.  299;  Ga/iiadia/ii 
Bank  of  Commerce  v.  Bingham,  30  Wash.  484,  60  L.  R.  A. 
955,  and  has  been  recognized  in  First  Nat.  Bank  v. 
Marshalltovm  State  Bank,  107  la.  327. 

In  Ellis  d  Morton  v.  Ohio  Life  Ins.  d  Trust  Co.,  4  Ohio 
St.  628,  a  local  custom  obtained  among  tlie  banks  of  Cin- 
cinnati requiring  the  cashing  bank,  before  purchasing  a 
check  presented  by  a  stranger  and  drawn  upon  another 
bank,  to  make  careful  inquiry  concerning  his  identity, 
and  to  ascertain  whether  the  paper  was  genuine  and  the 
holder  was  the  owner  thereof.  The  opinion  turns  uiion 
the  holder's  negligence  in  failing  to  comply  with  this 
local  custom. 

la  the  case  at  bar,  Viterua  was  payee  of  the  forged 
draft,  and  was  known  to  the  defendant  at  tlie  time  it  pur- 
chased the  bill. .  The  draft  purports  to  be  a  foreign  bill 
of  exchange,  an  instrument  that  for  many  purposes  is  in- 
tended to  circulate  as  money  for  a  limited  period  of  time; 
the  forgery  consisted  in  frirging  tlie  name  of  tlie  drawer, 
niid  not  in  raising  tlie  amount  of  a  genuine  bill,  and  the 
drawer  maintains  its  place  of  business  in  a  neighboring 
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state.  The  plaintiff  does  not  plead  that  any  suspicious 
circumstances  surrounded  the  purchase  of  the  bill  by  the 
defendant,  that  Vitema  was  not  a  man  of  fair  character 
or  so  situated  that  the  possession  and  presentation  by 
him  of  a  draft  for  f 800  would  excite  suspicion  in  the  mind 
of  any  prudent  banker,  nor  does  the  plaintiff  charge  that 
at  any  time  prior  to  the  presentation  of  said  instrument 
the  defendant  acquired  any  knowledge  or  entertained  a 
suspicion  concerning  the  forgery  which  it  withheld  from 
the  plaintiff.  The  plaintiff  does  charge  that  the  defendant 
did  not  take  any  steps  to  ascertain  whether  the  draft  was 
genuine  or  would  be  paid,  but  the  statement,  admitted  by 
the  demurrer  to  be  true,  must  be  taken  into  consideration 
in  connection  with  the  fact  that  the  drawer  was  in  South 
Dakota,  the  drawee  in  Chicago,  and  the  payee  was  known 
to  the  defendant,  a  resident  of  Nebraska.  It  is  not 
pleaded  there  was  an  agreement  between  the  litigants 
that  drafts  drawn  on  each  other  should  not  be  cashed  if 
presented  for  sale  by  a  payee  known  to  the  cashing  bank 
unless  it  first  made  inquiry  concerning  the  instrument,  or 
that  any  such  custom  obtained  in  Omaha  or  Chicago,  or 
that  the  defendant  had  any  means  at  hand  whereby  it 
could  have  ascertained  the  genuineness  of  Moog's  sig- 
nature. In  fact,  so  skillfully  was  that  signature  forged 
that  it  deceived  the  drawee,  so  that  had  Viterna  been  ac- 
quainted with  the  paying  teller  or  other  employee  or  officer 
charged  by  the  plaintiff  with  the  duty  of  identifying  sig- 
natures to  its  customers'  drafts,  it  is  more  than  probable 
that  it  would  have  cashed  the  draft  if  the  payee  had  pre- 
sented the  instrument  for  payment. 

In  the  Orleans  case  the  cashing  bank  had  the  drawer's 
genuine  signature  to  compare  with  the  name  attached  to 
the  check,  and  it  also  had  the  power  to  demand  that  the 
holder  should  identify  himself;  it  availed  itself  of  but  one 
safeguard  against  fraud,  and  we  are  entirely  satisfied  with 
our  opinion  holding  that  under  the  circumstances  the 
Orleans  bank  was  guilty  of  negligence.  But  in  the  case  at 
bar  it  is  not  alleged  tha  defendant  had  any  means  other 
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than  the  identity  of  the  payee  to  prove  the  gennineness  of 
the  draft.  Until  the  legislature  shall  provide  that  a  bank 
is  guilty  of  negligence  in  purchasing  a  foreign  draft  fair 
on  its  face  from  a  known  payee,  unless  it  first  comuni- 
cates  with  the  drawer  and  the  drawee  to  learn  whether 
the  draft  is  genuine,  we  do  not  feel  justified  in  expanding' 
the  rule  announced  in  the  Orleans  case,  supra.  Drafts  ag- 
gregating many  billions  of  dollars  in  value  have  been 
issued,  negotiated,  accepted  and  paid  by  merchants  and 
bankers  in  reliance  upon  the  rule  announced  in  Price  v. 
Ncaly  supra,  and  to  the  general  satisfaction  of  the  com- 
mercial world.  So  far  as  we  are  advised,  in  but  one  state 
of  the  Union,  Pennsylvania,  has  the  legislature  modified 
that  rule.  Merchants  and  bankers  in  the  great  centers  of 
the  English  speaking  world  have  not  moved  the  legisla- 
tures to  modify  this  principle  of  the  law  merchant,  and 
the  courts  should  hesitate  before  substituting  the  philos- 
ophy of  logicians  for  a  practical  rule  evolved  from  the 
necessities  of  commerce. 

The  plaintiff  also  cites  First  Nat.  Bank  v.  First  Nat, 
Bank,  4  Ind.  App.  355,  but  it  should  not  be  seriously  con- 
sidered as  an  authority  in  the  case  at  bar  because  it  re- 
fers to  a  forged  school  order  which  the  learned  judge 
writing  that  opinion  states,  at  page  363  of  the  report,  is 
not  negotiable  according  to  the  law  merchant.  The  court 
also  hold  the  indorsement  "for  collection"  by  the  holder 
of  the  order  tended  to  divert  scrutiny  by  the  drawee  of 
the  drawer's  signature  because  such  an  indorsement 
would  indicate  the  instrument  was  not  circulating  as 
negotiable  paper. 

The  plaintiff  further  cites  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  40  111.  App.  640.  This  case  was  ap- 
pealed to  the  supreme  court  of  that  state  and  is  reimrted 
in  152  111.  296.  In  that  case  checks  purporting  to  have 
been  drawn  by  the  Central  Union  Telephone  Company 
upon  the  Northwestern  National  Bank  of  Chicago,  pay- 
able in  four  instances  to  "F.  P.  Ross,  Manager,"  and  in 
one  case  to  "C.  H.  Wilson,  A.  G.  Supt,''  were  received  by 
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the  First  National  Bank  through  the  clearing  house. 
The  proof  established  that  the  payees  were  employees  of 
the  telephone  company,  but  were  not  entitled^  to  the 
checks,  knew  nothing  about  them,  and  their  indorsements, 
as  well  as  the  signature  of  the  drawer,  had  been  forged. 
The  court  hold  that,  while  the  drawee  by  paying  a  draft  is 
estopped  from  thereafter  denying  the  drawer's  signature, 
it  does  not  warrant  the  signature  of  any  indorser,  but  the 
indorser  warrants  the  genuineness  of  all  preceding  in- 
dorsements; that  the  parties  stood  as  though  the  bills 
were  genuine,  but  the  indorsements  of  the  payees  forged, 
and  the  drawee  for  that  reason  could  recover  the  money 
paid  by  it  to  the  holder  of  the  paper.  The  opinion  is 
sound,  but  has  no  application  to  the  instant  case  because 
there  were  no  forged  indorsements  upon  the  bill  in  ques- 
tion. 

Ford  d  Co.  V.  People's  Bank,  74  S.  Car.  180,  10  L.  R. 
A.  n.  8.  63,  is  cited  by  the  i)laintiflf.  In  that  case  the 
plaintiff's  drawee  paid  a  forged  draft,  and  charged  in  his 
petition  to  recover  back  the  money:  "That  the  plaintiff 
I>aid  the  said  draft  upon  presentation,  upon  the  faith  and 
credit  of  the  indorsement  of  tlie  said  defendant."  A  gen- 
eral demurrer  to  the  petition  was  sustained,  and  the  su- 
preme court  of  that  state  hold  that  a  general  indorsement 
of  a  forged  bill  by  the  holder  thereof  is  a  representation 
that  the  drawer's  signature  is  genuine  upon  which  the 
drawee  may  rely,  and,  in  case  the  instrument  is  forged, 
may  recover  back  money  paid  the  holder.  The  opinion  is 
against  the  weight  of  authority,  and  is  not  supported  by 
any  of  the  cases  cited  by  that  court  upon  this  point,  ex- 
cept the  case  of  Woods  &  Malone  v.  Colony  Bank,  114  Ga. 
683,  and  the  opinion  filed  in  the  last  named  case  cites 
National  Bank  of  North  America  v.  Bangs,  supra,  in 
support  of  the  principle  announced  by  it  and  later  by  tlie 
South  Carolina  court. 

In  the  Massachusetts  case  the  cashing  bank  was 
named  as  payee  in  a  forged  check  payable  to  its  order,  so 
tlie  instrument  could  not  become  current  except  by  tlie 
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bank's  indorsement.  The  court  hold  that  the  payee  was 
negligent  in  taking  the  check  from  a  stranger  without 
proof  of  his  identity,  and,  by  indorsing  the  check,  gave  it 
currency  and  standing.  In  the  Georgia  case  the  draft  was 
payable  to  bearer,  and  the  opinion  is  sound,  based  upon 
the  negligence  of  the  cashing  bank  in  not  requiring  the 
party  from  whom  it  purchased  the  instrument  to  identify 
himself ;  but  so  far  as  it  holds  upon  the  reported  facts  that 
the  indorsement  by  the  holder  was  a  warranty  to  the 
drawee  that  the  drawer's  Signature  was  genuine,  it  is  un- 
sound in  principle  and  will  not  be  accepted  as  a  correct 
statement  of  the  law. 

First  Nat.  Bank  v.  Bank  of  Wyndmere^  supra,  cited  by 
plaintiff,  does  sustain  its  argument,  but  we  are  of  opin- 
ion that  the  Orleans  case,  supra,  commits  this  court  to  the 
doctrine  that  the  drawee  must  establish  the  cashing  bank's 
negligence,  or  bad  faith,  to  justify  a  recovery.  Since  the 
drawee  should  only  recover  in  this  suit  in  case  the  cash- 
ing bank  was  negligent  or  has  acted  in  bad  faith,  the 
burden  is  upon  the  former  to  plead  such  negligence  or 
mala  fides.  The  pleader  in  the  instant  case  in  our  opinion 
has  not  stated  in  his  petition  facts  sufficient  to  establish 
that  the  defendant  was  negligent  or  that  it  acted  in  bad 
faith  in  purchasing  from  Vitema  the  forged  draft  in 
question. 

The  judgment  of  the  district  court,  th^efore,  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 


Bevebsed. 


Statb,  ex  eel.  J.  L.  Brandeis  &  Sons,  appellee,  v. 
Christian  A.  Melcher^  appellant. 

Filed  June  29,  1910.    No.  16,102. 

1.  Schools:  Board  of  Education:  Adoption  of  Rules.  A  rule  adopted 
by  the  board  of  education  of  the  city  of  South  Omaha,  providing 
that  its  committee  on  teachers  and  Janitors  shall  annually,  after 
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the  organization  of  the  board  in  May,  report  the  names  of  teachers 
and  janitors  to  be  selected  by  the  board  and  the  salarlee  to 
be  paid  such  employees,  and  also  recommend  three  competent 
persons  to  inquire  into  the  qualifications  of  applicants  desiring 
to  teach  in  the  public  schools  in  said  city,  is  a  reasonable  exercise 
of  the  power  delegated  to  said  board  by  the  legislature  to  enact 
rules  and  regulations,  is  binding  upon  the  board,  and  contem- 
plates that,  except  in  emergencies,  the  incoming  members  shall 
have  the  right  to  participate  in  employing  teachers  and  Janitors 
for  the  year  next  succeeding  the  new  members'  election. 

2. :     :     Employment  of  Special  Counsel.     Section  8430, 

Ann.  St.  1909,  does  not  disable  the  board  of  education  of  the  city 
of  South  Omaha  from  employing  counsel  at  the  expense  of  the 
district  in  addition  to  its  regular  attorney  to  represent  it  in  liti- 
gation. 

8.  Mandamus:  Payment  of  School  Warrant.  But  if  the  treasurer  of 
the  district  refuses  to  pay  a  warrant  drawn  in  payment  for  legal 
services  rendered  the  board  and  a  fraction  of  its  members  in 
opposing  a  suit  prosecuted  to  restrain  them  from  acting  in  viola- 
tion of  the  rules  of  the  board,  the  writ  should  not  issue  unless  it 
clearly  appears  that  the  members  of  the  board  were  acting  in 
good  faith  with  respect  to  the  matters  referred  to  in  the  injunc- 
tion suit  and  according  to  their  rules  and  the  law. 

4.  Appeal:  Errors  Not  Argued  in  Briefs.  Ordinarily  an  error  occur- 
ring in  the  district  court  will  not  be  noticed  on  appeal  unless  the 
appellant  specifically  assigns  and  argues  that  error  in  his  brief; 
but  where  the  effect  of  affirming  a  judgment  may  be  to  improperly 
dispose  of  school  funds,  and  error  prejudicial  to  the  district  ap- 
pearing in  the  record  is  referred  to  but  not  specifically  assigned 
in  the  brief,  it  will  be  noticed,  although  not  argued  at  length. 

• 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Reversed. 

E.  R.  Leigh  and  J.  J.  Breen,  for  appellant 

Baxter  &  Van  Dusen  and  John  L.  Kennedy,  contra. 

Root,  J. 

This  is  a  mandamus  proceeding  to  compel  the  respond- 
ent, the  treasurer  of  the  school  district  of  the  city  of  South 
Omaha,  to  pay  a  warrant  drawn  against  its  fundi».  The 
relator  prevailed,  and  the  resi)ondent  appeals. 
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On  the  4th  day  of  May,  1907,  Axel  Bergquist,  a  resident 
taxpayer  of  the  district,  commenced  an  action  in  the  dis- 
trict court  for  Douglas  county  against  the  board  of  edu- 
cation and  its  individual  members,  charging  that  the 
defendants  therein,  Laverty,  Rich  and  Corrigan,  had  con- 
spired to  enter  into  contracts,  in  the  name  of  the  board, 
with  teachers,  janitors  and  other  employees  for  a  period 
'of  time  extenxiing  beyond  the  terms  of  said  members  and 
in  violation  of  the  rules  adopted  by  said  board.  Berg- 
quist asked  that  the  defendants  be  enjoined  from  proceed- 
ing at  that  time  to  elect  teachers,  janitors  and  other  em- 
ployees. Judge  Kennedy  issued  a  restraining  order  and 
set  the  cause  down  for  hearing  on  the  application  for  a 
temporary  injunction.  Thereupon,  April  5,  1907,  the 
board  made  an  order,  Laverty,  Rich  and  Corrigan  voting 
aye,  and  the  other  two  members  voting  nay,  that  H.  B. 
Fleharty,  Esq.,  and  Messrs.  Baxter  &  Van  Dusen,  prac- 
ticing attorneys  of  the  Douglas  county  bar,  should  be  em- 
ployed to  represent  the  board  in  resisting  said  suit.  A 
joint  answer  for  the  board,  Laverty,  Rich  and  Corrigan, 
was  filed  by  said  attorneys  and  the  regular  attorney  for 
the  school  board  April  15,  1907.  That  same  day  an 
amended  petition  was  filed,  omitting  the  name  of  the 
board  of  education  from  the  caption,  but  no  entry  was 
made  dismissing  the  action  as  to  said  defendant.  There- 
ui)on  the  same  counsel  filed  the  joint  answer  of  Laverty, 
Rich  and  Corrigan.  April  16, 1907,  the  suit  was  dismissed 
without  prejudice  to  another  action.  April  18,  1907,  the 
board, '  Laverty,  Rich  and  Corrigan  voting  aye,  and  the 

other  members  voting  nay,  allowed  a  bill  for  legal  services 
in  the  sum  of  $150  in  favor  of  Mr.  Fleharty,  and  a  like 
bill  in  favor  of  Messrs.  Baxter  &  Van  Dusen.  The  relator 
purchased  Mr.  Pleharty's  warrant  for  a  valuable  consid- 
eration, and  it  forms  the  basis  of  this  suit. 

1.  School  district  warrants  do  not  possess  the  qualities 
of  negotiable  paper,  and  a  purchaser  thereof  takes  them 
subject  to  all  equities  existing  against  the  original  holder. 
School  District  v.  Stough,  4  Neb.  357;  8tate  v.  Cook,  43 
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Neb.  318.  A  writ  of  mandamus  should  not  issue  unless 
the  right  of  the  relator  to  the  relief  is  clear  and  no  ade- 
quate remedy  at  law  exists.  State  v.  City  of  Omahay  14 
Neb.  265;  State  v.  Cook^  supra/  State  v.  Merrell,  43  Neb. 
575;  State  v.  Bartley,  50  Neb.  874.  We  have  sustained 
the  district  court  in  granting  a  writ  to  compel  the  pay- 
ment of  a  school  district  warrant.  Leonard  v.  State,  67 
Neb.  635.  Ordinarily  the  discretion  of  the  district  court 
in  granting  or  withholding  the  writ  will  not  be  overruled 
unless  the  record  presents  a  plain  error  or  it  is  clear  that 
the  principles  of  law  controlling  the  rights  of  the  parties 
have  not  been  correctly  applied. 

In  1903  the  legislature  by  chapter  98,  laws  1903  (Ann. 
St.  1909,  sec.  8415  et  seq. ) ,  provided  that  every  city  of  the 
first  class  having  more  than  25,000  and  less  than  40,000 
inhabitants,  and  such  adjacent  territory  as  might  be  at- 
tached to  the  city  for  school  purposes,  should  constitute 
a  school  district,  and  its  affairs  be  controlled  by  a  board 
of  education  of  five  members  elected  by  the  qualified 
voters  of  the  district.  The  board  of  education  is  granted 
the  power  "to  select  their  own  officers,  and  make  their 
own  rules  and  regulations  subject  to  the  provisions  of 
this  act  and  the  general  school  laws.'^  Section  8421.  The 
act  further  provides :  "That  said  board  of  education  shall 
have  power  to  elect  an  attorney  for  said  board,  and  may 
enter  into  a  contract  with  him  for  a  term  not  to  exceed 
one  year.  Said  attorney  shall  receive  a  salary  of  three 
hundred  dollars  per  annum,  payable  in  monthly,  instal- 
ments of  twenty-five  dollars  each."  Section  8430.  By 
section  16  of  the  rules  adopted  by  the  board  prior  to  April 
4, 1907,  the  committee  on  teachers  and  janitors  is  required 
to  report  to  the  board  annually,  after  the  organization  in 
May,  the  names  of  competent  and  eligible  teachers  and 
janitors  to  be  elected,  and  to  recommend  three  competent 
persons  to  act  as  an  examining  board  to  inquire  into  the 
qualifications  of  such  teachers.  Section  21  of  the  rules 
requires  the  attorney  for  the  district  to  attend  all  board 
meetings,  inspect  and  pass  upon  all  contracts,  bonds  and 
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legal  documents  in  which  the  board  is  interested,  to  advise 
the  board  upon  all  legal  questions  concerning  the  aflfairs 
of  the  district,  to  take  charge  of  all  suits  at  law  "as  di- 
rected by  the  board,  in  which  the  interests  of  the  school 
district  are  involved,  and  to  do  such  other  legal  business 
for  the  district  as  the  board  may  direct."  Prior  to  April 
4,  1907,  the  board  had  selected  an  attorney,  and  there  is 
nothing  in  the  record  to  suggest  he  was  disqualified  from 
appearing  for  the  board  in  the  injunction  suit. 

2.  The  respondent  contends  that,  since  the  legislature 
has  made  provision  for  an  attorney  to  represent  the  school 
district,  the  board  did  not  have  authority  to  employ  ad- 
ditional counsel  and  pay  them  out  of  the  funds  of  the  dis- 
trict. Brome  v,  Cuming  County^  31  Neb.  362,  is  cited  as 
controlling  the  instant  case.  In  that  action  we  held  the 
county  commissioners  had  no  authority  to  employ  at  the 
expense  of  the  county  private  counsel  to  assist  the  county 
attorney  in  legal  proceedings  brought  by  the  county 
against  several  of  its  ex  clerks  and  their  bondsmen.  The 
legislature  created  the  office  of  county  attorney  and  de- 
fined that  official's  duties.  By  force  of  the  statute  then 
existing  the  county  attorney  was  given  control  and 
charged  with  the  sole  responsibility  of  attending  to  the 
county's  legal  business,  and  the  county  commissioners, 
exercising  such  authority  as  the  legislature  had  delegated 
to  them,  could  not  control  the  county's  litigation  or  bind 
it  to  pay  for  services  which  the  statute  directed  the  county 
attorney  to  perform  for  his  official  salary.  The  other  au- 
thorities cited  by  respondent's  counsel  ujwn  this  point 
relate  to  cases  analogous  to  Brome  v,  Cuming  County, 
supra,  and  do  not  in  our  opinion  sustain  h>>  argument 
upon  this  feature  of  the  instant  case.  Chaprei  &8,  laws 
1903^  specifically  authorizes  school  districts  of  the  class 
to  which  the  district  of  South  Omaha  belongs  to  sue  and 
to  be  sued  in  proper  cases.  Section  33  of  the  act  (Ann. 
St.  1909,  sec.  8447)  by  reference  incorporates  into  the  act 
so  much  of  the  general  school  law  as  is  not  inconsistent 
with  said  chapter.    The  eifect  of  this  section  is  to  expand 
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to  some  degree  the  scope  of  chapter  98,  supra.  State  v. 
Majors,  85  Neb.  375.  By  the  provisions  of  the  general 
school  law,  school  district  officers  are  given  authority  to 
protect  the  district  in  all  suits  to  which  the  district  is  a 
party  or  which  may  affect  its  interests.  In  the  opinion 
of  Mr.  Commissioner' Epperson  in  Bishop  v.  Fuller,  78 
Neb.  259,  may  be  found  a  discussion  of  this  subject,  and 
the  commissioner  reasons  that  the  school  district  may  law- 
fully expend  its  funds  in  litigation  affecting  its  int^ests 
but  to  which  it  is  not  a  party. 

Section  8430,  Ann.  St.  1909,  does  not  provide  that  an 
attorney  when  selected  by  the  school  board  shall  have 
control  of  all  litigation  in  which  the  district  may  be  inter- 
ested, nor  does  the  statute  create  a  legal  department  and 
devolve  upon  it  complete  resjwnsibility  for  all  such  litiga- 
tion. It  is  declaratory  and  not  restrictive  in  direct  terms 
or  by  fair  implication  of  the  language  used.  The  school 
district  of  the  city  of  South  Omaha  owns  property  of  great 
and  increasing  value.  A  continuous,  rapid  increase  in 
population  calls  for  a  corresponding  expansion  in  the 
number  of  its  schoolhouses  and  teachers.  Litigation  in- 
volving property  rights  or  the  public  revenue  and  vitally 
affecting  the  school  district  is  likely  to  arise  at  any  time. 
We  do  not  believe  the  legislature  intended  to  authorize  a 
rural  school  district  to  employ  and  pay  counsel  reason- 
able fees  in  all  cases  affecting  its  interests,  and  at  the 
same  time  to  restrict  the  school  district  of  South  Omaha 
to  the  payment  of  an  attorney  fee  for  all  legal  sendees 
rendered  it  during  an  entire  year  that  in  some  instances 
would  amount  to  no  more  than  a  respectable  retainer.  We 
therefore  are  of  opinion  that  it  was  within  the  power  of  the 
board  of  education,  if  acting  in  good  faith,  to  employ 
counsel  to  appear  in  litigation  in  which  the  district  was 
interested  and  to  pay  such  counsel  out  of  the  funds  of  the 
district  a  reasonable  sum  for  their  services. 

3.  Although  the  board  had  authority  to  employ  attor- 
neys, we  are  not  entirely  satisfied  that  the  evidence  of  the 
board's  good  faith  is  so  clear  concerning  the  anployment 
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of  counsel  to  assist  their  regular  attorney  in  opposing  the 
injunction  suit  that  a  writ  should  issue  to  compel  the 
payment  of  the  warrant  in  suit.  The  legislature  has  au- 
thorized the  board  to  enact  rules  to  govern  its  conduct 
Prior  to  April  4  the  board  had  exercised  that  power  by 
providing  that  its  committee  on  teachers  should  report 
annually  in  May,  after  the  reorganization  of  the  board, 
the  names  of  teachers  and  janitors  to  be  employed  for  the 
succeeding  year  by  the  district.  Members  of  the  board  of 
education  are  elected  on  the  first  Tuesday  in  April.  Sec- 
tion 8420,  Ann.  St.  1909,  provides  that  the  board  shall 
hold  a  regular  meeting  on  the  first  Monday  in  each  month. 
The  record  discloses  that  the  terms  of  Laverty,  Eich  and 
Corrigan  expired  the  first  Monday  in  May,  1907.  It  is 
evident,  if  the  rules  of  the  board  are  given  any  binding 
force,  that  outgoing  members  of  the  board  of  education, 
except  in  cases  of  emergency,  have  no  voice  in  selecting 
teachers  and  janitors  for  a  period  extending  beyond  the 
retiring  members'  terms.  Where  the  legislature  delegates 
to  an  administrative  board  the  power  to  enact*  rules  to 
carry  out  the  purposes  for  which  that  body  was  created,  a 
reasonable  rule,  not  in  conflict  with  law,  has  the  force  of 
law  within  that  board's  field  of  action  and  will  be  sus- 
tained by  the  courts.  Ives  v.  Irey,  51  Neb.  136;  State  v. 
Dunn,  76  Neb.  155;  State  v.  Dudgeon,  83  Neb.  371;  Blue 
V.  Beach,  155  Ind.  121. 

In  Nelson  v.  City  of  South  Omaha,  84  Neb.  434,  under 
a  statute  providing  that  the  rules  might  be  suspended  and 
an  ordinance  passed  in  manner  other  than  directed  by  the 
act,  we  held  that  a  vote  of  two-tliirds  of  the  members  of 
the  city  council  in  favor  of  an  ordinance  would  be  con- 
strued as  a  vote  in  favor  of  suspending  the  rules.  There 
is  nothing  in  the  record  to  show  that  the  rules  of  the  board 
of  education  in  the  city  of  South  Omaha  provided  in  1907 
for  their  suspension.  From  the  proof  before  us  it  ap- 
pears that  three  members  of  the  board,  in  defiance  of  its 
rules,  were  attempting  to  forestall  the  action  of  their  suc- 
cessors in  office.    It  also  appears  that  special  counsel  were 
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employed  in  the  name  of  the  board  by  the  solid  vote  of 
those  members,  and  over  the  objections  of  the  other  mem- 
bers, to  remove  the  legal  obstructions  interposed  •to  pre- 
vent such  unlawful  acts.  It  may  be  that  it  was  to  the 
interest  of  the  district  to  defeat  a  suit  prosecuted  to  re- 
strain a  majority  of  the  board  from  acting  in  violation  of 
its  rules,  but  there  is  nothing  in  the  record  to  warrant  such 
an  inference.  There  is  proof  that  on  the  18th  of  April, 
1907,  two  days  after  the  injunction  suit  was  dismissed, 
the  plaintiff  therein  brought  another  action  against  Lav- 
erty,  Corrigan  and  Rich,  and  Judge  Sutton  restrained 
them  from  electing  teachers  or  janitors.  Upon  the  trial 
of  the  instant  case  the  respondent  sought  to  prove  that 
April  16,  before  the  first  action  was  dismissed,  Laverty, 
Rich  and  Corrigan  assured  the  district  court  they  had  no 
intention  of  electing  any  teachers  or  janitors;  that  im- 
mediately after  that  action  was  disposed  of  they  attempted 
to  do  the  things  they  stated  in  open  court  they  had  no 
intention. of  doing  and  the  second  suit  was  the  result  of 
that  conduct.  This  proof  was  excluded  by  the  district 
court. 

There  is  no  specific  assignment  of  error  in  the  respond- 
ent's brief  based  upon  this  ruling  of  the  district  court, 
nor  is  the  question  of  Rich,  Laverty  and  Corrigan's  good 
faitli  in  assuming  to  act  in  the  name  of  the  board  in 
violation  of  its  rules  or  in  employing  counsel  to  sustain 
their  action  argued  at  length,  although  reference  is  made 
thereto.  We  have,  liowever,  before  us  copies  of  the  plead- 
ings and  of  the  orders  made  by  Judges  Sutton  and  Ken- 
nedy. The  purpose  of  the  writ  is  to  compel  the  expendi- 
ture of  funds  held  by  the  respondent  in  trust  for  the 
benefit  of  the  children  of  South  Omaha,  and  we  think  this 
is  a  case  where  we  should  avail  ourselves  of  the  privilege 
accorded  by  section  675c  of  the  code.  We  do  not  care 
upon  the  evidence  before  us  to  determine  the  good  faith  of 
those  men,  but  are  of  opinion  that  the  court  should  have 
permitted  the  resjwndent  to  introduce  evidence  tending  to 
prove  bad  faith  on  the  part  of  the  retiring  members  of  the 
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board  of  education,  and  that  upon  the  evidence  received 

the  Avrit  should  not  have  issued.-  The  other  arguments 

presented  by  the  respondent  have  been  examined,  but  are 

not  thought  applicable  to  the  case  at  bar. 

The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded  for  further  proceedinga 

Bbvbbssd. 


Hugh  Crilly,  appellant,  v.  Henry  Ruylb,  appellee. 

Filed  Jttns  29,  1910.    No.  16,104. 

1.  Appeal:   Rkply.    Where  during  the  trial  of  a  cause  both  parties 

treat  an  affirmative  defense  as  denied,  It  will  be  so  considered  In 
this  court,  although  the  plaintiff  filed  no  reply  either  before  or 
after  judgment.    MisBouri  P.  R,  Co.  v.  Palmer,  56  Neb.  559. 

2.  Pajmenty  Plea  of:  Sufficiency.    A  general  allegation  in  an  answer 

that  the  plaintiff's  demand  has  been  paid,  if  not  attacked  by  mo- 
tion before  trial,  is  sufficient  to  permit  the  introduction  of  evi- 
dence to  prove  payment. 

3. :     AocoBD  AND  Satisfaction:     Evidencb.     If  payment  Is  the 

sole  affirmative  defense  pleaded  in  an  answer,  evidence  tending 
to  show  an  accord  and  satisfaction  with  respect  to  the  subject 
matter  of  the  suit  should  not  be  received  over  the  plaintiff's  ob- 
jection. 

4.  Sales:    Aorebment  as  to  Weights.    Where  a  vendor  and  a  vendee 

agree  that  live  stock  shall  be  weighed  by  the  former  and  the 
weights  thus  ascertained  less  a  shrinkage  of  2  per  cent,  accepted 
by  the  latter,  the  vendee,  in  the  absence  of  fraud  or  mistake,  is 
concluded  by  such  weights. 

5.  Trial:  Authority  of  Agent:  Question  for  Jury.  Where  one  man's 

authority  to  represent  another  becomes  material  during  the  trial 
of  an  action  at  law  and  the  evidence  upon  that  point  is  conflict- 
ing, the  issue  should  be  submitted  to  the  Jury. 

6.  Banks  and  Banking:    Agency.     A  bank  charged  with  the  duty  of 

collecting  a  draft  is  the  drawer's  agent. 

7.  Accord  and  Satisfaction:    Unaccepted  Draft:     Partial   Payment. 

The  mere  payment  of  part  of  the  face  of  an  unaccepted  draft  by 
the  drawee,  accompanied  by  a  statement  that  he  owes  no  more 
than  the  amount  of  that  payment  and  will  pay  nothing  further,  is 
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insufflclent  to  iupport  a  plea  of  accord. and  Batlerfactlon,  altlio 
-  the  drawer  mar  have  accepted  the  payment;  but.  If  the  par 
disagree  concerning  the  amount  due  and  the  drawee  at  the  t 
he  makes  such  payment  states  In  eSect  It  Is  made  upon  condli 
that  It  shall  be  received  In  full  satisfaction  of  the  drawer's 
mand,  acceptance  of  the  payment  will  work  an  accord  and  si 
faction  between  the  parties. 

8.  Salee:  Lmt  Stock:  Agc^taticb:  AoBESMxirr  tM  to  Febd 
Weiobts:  QvESTion  fob  Jubi.  Where  the  vendor  and  the  veil 
of  live  Btock  disagree  as  to  whether  or  not  the  former  prom! 
the  latter  that  Intermediate  the  date  of  the  contract  and  the 
livery  of  the  live  stock  the  animals  should  not  be  fed  alfalfa, 
the  vendee  accepts  the  stock,  he  will  not  be  permitted  therea 
to  renounce  his  agreement  to  accept  the  vendor's  weights  un 
be  proves  that  such  feeding  worked  to  his  prejudice  and  he 
not  know  before  he  accepted  the  stock  they  had  been  so  fed; 
those  facts  should  be  submitted  to  the  Jury  upon  proper  Inst: 

B,  :   :   :    Waivkb.    And  If  the  evidence,  although  In 

sharp  conflict,  tends  to  prove  that  an  agent  of  the  vendee  clothed 
with  authority  to  accept  the  cattle  did  accept  them  with  knowl- 
edge that  they  had  been  ted  alfalfa,  and  made  no  protest  on  that 
score,  the  vendee  will  not  be  heard,  after  securing  possession  of 
the  animals,  to  repudiate  the  vendor's  weights  for  Che  reason 
that  the  stock  had  been  fed  in  violation  of  the  terms  of  the 
agreement. 

Appeal  from  the  district  court  for  Franklin  countr: 
Haeby  8.  DuNGAN,  Judge.    Reversed. 

George  Marshall  and  W.  C.  Doreey,  for  appellant. 

R.  W.  Sahvn  and  A.  H.  Byrum,  contra. 

Boot,  J, 

This  iB  an  action  to  recover  an  alleged  balance  dne  open 
a  sale  and  delivery  of  cattle.  The  defendant  prevailed, 
and  the  plaintiff  appeals. 

The  defendant  is  a  fanner  and  live  stock  dealer.  He 
owns  land  in  Franklin  county  and  in  Gage  county,  but 
resides  near  Rockford,  in  Gage  county.  The  plaintiflF  in 
1907  resided  in  the  village  of  Oaiiipbcll,  Franklin  county, 
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was  engaged  in  the  live  stock  business,  and  liis  feed  yards 
and  pasture  joined  tiie  stock  pens  of  tlie  railway  in  said 
village.  Tbe  latter  part  of  September  of  said  year  the 
defendant  and  the  plaintiff  agreed  orally  that  the  former 
should  purchase  from  the  latter  36  stock  cattle  for  three 
different  prices  according  to  the  sex  and  grade.  The  cat- 
tle were  to  be  weighed  at  Campbell,  and  2  jut  cent,  of  the 
gross  weight  deducted  as  shrinkage.  To  this  point  tbe 
parties  are  in  accord,  hut  tlie  evidence  <u)ncerning  the 
remaining  details  of  the  contract  and  their  conduct  is  in 
conflict.  The  plaintiff  testifies  the  defendant  agreed  that 
his  employee,  a  Mr.  James,  should  assist  in  weighing  and 
would  receive  the  stx>ek,  whereas  the  defendant  testifies 
that  James  was  to  merely  as-sist  in  weigliing  and  loading 
the  cattle,  and  that  he  had  no  authority  to  represent  and 
did  not  represent  his  master.  The  defendant  testifies 
that  the  parties  agreed  the  animals  were  not  to  be  fed  al- 
falfa, and  he  produced  evidence  tending  to  prove  tliat 
during  the  week  intermediate  the  making  of  tlie  contract 
and  the  shipment  of  the  stock  tliey  were  so  fed.  The 
plaintiff  testifies  there  was  no  such  agreement,  that  the 
defendant  knew  the  cattle  had  access  to  au  alfalfa  pasture, 
and  that  no  alfalfa  liay  was  fed  to  them.  Tlie  proof  indi- 
cate that  cattle  fed  upon  green  or  partiiilly  cured  alfalfa 
will  lose  considerable  weight  during  transportation.  Tiie 
cattle  were  weighed  in  the  presence  of  Mr.  James  and 
shipped  to  Rockford  via  Beatrice.  At  the  last  named 
point  they  were  unloaded,  rested,  fed,  w.itered  and  then 
transported  to  Rockford,  eight  miles  distant.  The  de- 
fendant testifies  he  weighed  the  cattle  over  tlie  railway 
scales  at  Rockford,  and  by  comparing  the  weight  tlms 
ascertained  with  the  statement  of  weiglits  sent  him  by  the 
plaintiff  from  Campbell  learned  that  tlie  stock  bad  shrunk, 
in  addition  to  the  2  per  cent.  de<liictcd  according  to  tbe 
agreement,  3,810  pounds.  The  defendant  ciuitends  that, 
had  the  cattle  been  fed  according  to  agvceincut  and  ac- 
curately iveigbed  at  Campbell,  tliere  would  have  been  no 
such  shrinkage,  and  argues  that  by  an  accord  and  satis- 
27 
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faction  and  the  payment  of  |750  he  has  satisfied  the 
plaintiflf's  demand. 

1.  The  petition  recites  the  contract  from  the  plajntiflPs 
standpoint,  credits  the  defendant  with  $750,  and  demands 
judgment  for  the  balance  due  according  to  the  Campbell 
weights.  The  defendant  answers  by  way  of  a  general 
denial,  admits  he  purchased  cattle  from  the  plaintiflP,  and 
charges  "that  he  paid  plaintiff  the  full  value  of  said  cattle 
on  tlie  terms  and  conditions  upou  which  he  purchased 
said  cattle  from  said  plaintiff,  and  that  he  has  fully  set- 
tled with  the  said  plaintiff  for  same  before  the  commence- 
ment of  this  action,  and  that  he  is  not  owing  the  said 
plaintiff,  or  indebted  to  him  in  any  sum  whatsoever."  To 
this  answer  no  reply  was  filed.  We  are  met  at  tlie  threshold 
of  this  case  with  the  defendant's  assertion  that  the  plea 
of  payment  stands  undisputed,  and  the  verdict  therefore 
should  be  sustained  notwithstanding  the  evidence.  The 
defendant  tried  the  case  as  though  his  plea  of  payment 
had  been  traversed.  While  section  134  of  the  code  pro- 
vides that  every  material  allegation  of  new  matter  in  an 
answer  not  controverted  by  a  reply  shall  for  the  purpose 
of  the  action  be  taken  as  true,  yet  a  litigant  will  not  be 
permitted  to  try  his  case  in  the  district  court  as  though 
a  reply  traversing  the  allegation  in  his  answer  were  on 
file  and  insist  in  this  court  that  no  reply  was  filed. 
Schuster^  Hingston  d  Co.  v.  Carson,  28  Neb.  612;  Pok- 
role  Zapadu  Puhlishing  Co.  v.  Zizkovskyj  42  Neb.  64; 
Missouri  P.  R.  Go.  v.  Palmer,  55  Neb.  559 ;  Minzer  v.  Will- 
man  Mercantile  Co.,  59  Neb.  410 ;  In  re  Estate  of  Cheney, 
78  Neb.  274. 

2.  The  plaintiff  argues  that  the  pleader  states  conclu- 
sions, and  not  facts,  witli  respect  to  payment,  and  the 
answer  does  not  present  that  defense.  The  pleading  is 
vulnerable  to  a  motion  to  make  more  specific,  but,  if  not 
attacked  in  that  manner  before  trial,  is  sufficient  to  pre- 
sent the  defense  of  payment.  Keys  v.  Fink,  81  Neb.  571 ; 
f^irett  V.  Southworth,  125  Mass.  417;  Ooss  v.  Calkins,  164 
Mass.  546 ;  30  Qyc.  1254. 
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S.  Over  the  plaintifFs  objections,  evidence  was  received 
to  prove  an  accord  and  satisfaction,  and  the  court  suh- 
mitted  that  defense  to  the  jury.  An  accord  and  satisfac- 
tion is  predicated  upon  an  agreement  between  the  parties 
based  upon  a  consideratiou  and  fully  executed  on  the  part 
of  the  defendant,  wliereby  the  plaintiff's  cause  of  action  is 
satisfied  or  discharged.  The  answer  presents  no  such  a 
defense.  Van  Housen  v.  Broehl,  58  Neb.  348,  59  Neb.  48; 
Coit  &  Woo/scy  «.  Houston,  3  Johns.  Cases  (N.  Y.)  •243; 
City  of  Rawlins  v.  Jungquist,  16  Wyo.  403,  96  Pac.  144; 
1  Cyc.  341;  Maxwell,  Pleading  and  Practice  {4tb  ed.) 
140.  We  cannot  say  the  evidence  upon  a  second  trial  will 
neccRRarily  sustain  a  plea  of  an  accord  and  satisfaction. 
According  to  the  agreement  the  cattle  were  to  be  weighed 
in  Campbell,  and,  in  the  absence  of  fraud  or  mistake,  the 
defendant  should  be  concluded  by  those  weights.  Colo- 
rado Trading  &  Transfer  Go.  v.  Oliver,  20  Colo.  App.  257, 
78  Pac.  308.  There  is  no  allegation  in  the  answer  that 
fraud  was  practised,  or  mist^i^e  occurred,  in  weighing  the 
cattle  at  Campbell.  The  defendant  testifies  he  wrote  a 
letter  to  the  plaintiff  November  7,  1907,  before  the  f750 
was  paid,  informing  him  the  cattle  arrived  in  good  con- 
dition, but  the  shrinkage  was  so  great  the  witness  would 
not  pay  according  to  the  Campbell  weights,  but  liad  sent 
the  |750  in  full  satisfaction  of  the  plaintiffs  claim.  The 
defendant  testifies  the  letter  was  placed  in  tlie  United 
States  mail,  but  does  not  state  he  attached  any  postage 
stamps  to  the  envelope.  The  plaintiff  denies  having  re- 
ceived any  such  letter.  Upon  proof  of  all  the  facta  neces- 
sary to  create  a  presumption  that  the  letter  was  received 
by  the  plaintiff,  the  jury  should  say  whether  they  believed 
the  plaintiff's  denial,  rather  than  the  testimony  sustain- 
ing the  presumption.  If  the  defendant  did  not  write  the 
letter,  or  if  it  were  written  but  was  not  received  by  the 
plaintiff,  the  proof  is  not  conclusive  he  was  informed  the 
money  had  been  sent  upon  condition  that  it  should  be  ac- 
cepted in  satisfaction  of  a  disputed  claim.  The  defendant 
argues  that  the  German  National  Bank  at  Beatrice  was 
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the  plaintiffs  agent  for  the  collection  of  the  draft,  and, 
since  the  money  was  paid  the  bank  upon  condition  that 
the  plaintiff  should  accept  that  money  in  satisfaction  of 
his  demand,  that  the  defense  of  an  accord  and  satisfaction 
is  thereby  established.  Upon  this  phase  of  the  case,  the 
defense  dei)ends  upon  the  statements  made  to  the  cashier 
of  the  Gterman  National  Bank  at  Beatrice  at  the  time  the 
|750  was  paid.  The  proof  establishes  that  the  plaintiff 
drew  on  the  defendant  through  the  bank  at  Campbell ;  tliat 
bank  forwarded  the  draft  to  the  German  National  Bank 
of  Beatrice,  The  Beatrice  bank  notified  the  defendant, 
but  retained  the  draft  a  few  days  at  Riiyle's  request.  Sub- 
sequently Ruyle  paid  the  Beatrice  bank  |750,  which  it 
transmitted  to  the  Campbell  bank  with  a  written  state- 
ment that  the  money  was  a  part  payment  and  that  Ruyle 
would  write.  The  Campbell  bank  wrote  to  the  Beatrice 
bank  to  the  effect  that  the  $750  would  not  be  accepted 
unless  the  remainder  of  the  collection  was  transmitted. 
The  Beatrice  bank  answered:  "He  (referring  to  Ruyle) 
says  return  and  will  not  pay  the  balance  because  weights 
were  all  wrong."  So  far  as  we  are  advised,  no  answer  was 
made  to- this  letter,  but  Crilly  kept  the  money.  The  de- 
fendant testifies  that,  when  he  paid  the  German  National 
Bank  $750,  he  told  its  cashier,  "I  paid  him  that  in  full 
payment  of  the  draft,"  and,  in  answer  to  a  leading  ques- 
tion propounded  by  his  counsel,  the  witness  stated  he  in- 
formed said  cashier  that,  unless  Crilly  accepted  the  $750 
in  satisfaction  of  his  claim,  he  must  return  the  money. 
The  plaintiff  is  not  entirely  clear  in  his  testimony  that  he 
knew  or  did  not  know  the  $750  was  paid  ui>on  condition 
that  it  should  be  received  in  satisfaction  of  a  disputed 
account.  Since  there  is  no  i)roof  that  Ruyle  directed 
Crilly  to  draw  through  the  German  National  Bank,  we 
should  hold  the  Beatrice  bank  acted  as  Crilly's  agent. 
First  Nat.  Bank  v.  Sprague,  34  Neb.  318.  It  will  be  pre- 
sumed in  the  state  of  the  record  that  the  Beatrice  bank 
transmitted  to  its  principal  whatever  information  it  re- 
ceived  from    Ruyle    concerning    the   collection.      Story, 
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Agency  (9th  ed.)  -sec.  140.  However,  the  evidence  of  the 
cashier  of  the  German  National  Bank  was  not  produced, 
aijid  the  plaintiff  in  the  state  of  the  pleadings  was  not 
bound  to  anticipate  the  testimony  of  that  witness  would 
be  material.  If  that  witness  is  produced,  he  may  deny 
that  Buyle  informed  the  bank  he  would  pay  the  $750 
only  upon  condition  that  it  should  be  accepted  in  satis- 
faction of  Orilly's  entire  claim,  or  that  the  money  should 
be  returned  if  not  thus  accepted.  The  mere  fact  that  a 
debtor  states  that  a  payment  is  in  full  of  his  account  does 
not  make  it  conditional,  so  that  the  creditor  cannot  accept 
the  money  without  discharging  the  account.  Canadian 
Fish  Go.  V.  McShane^  80  Neb.  551;  Sampson  v.  North- 
western National  Life  Ins.  Co,,  85  Neb.  319;  McKinnon 
V.  Holden,  85  Neb.  406.  If,  however,  upon  an  issue  of 
accord  and  satisfaction  the  jury  shall  find  upon  competent 
evidence  and  proper  instructions  that  Ruyle  informed  the 
bank  hie  paid  the  $750  upon  Condition  that  it  should  be 
accepted  by  Crilly  in  satisfaction  of  the  latter's  claim, 
the  plaintiff's  suit  will  be  defeated.  Slade  v.  Swedehurg 
Elevator  Co.,  39  Neb.  600;  Treat  v.  Price,  47  Neb.  875; 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Buckstaff,  65  Neb.  334. 

4.  The  plaintiff  contends  that  James  represented  the 
defendant  in  weighing  and  receiving  the  cattle,  and  for 
that  reason  the  demand  became  and  is  liquidated,  so  that 
there  was  no  consideration  for  an  agreement  to  accept 
from  the  defendant  less  than  the  face  of  the  account.  The 
evidence  concerning  James'  authority  is  in  sharp  conflict 
and  we  think  the  issue  should  have  been  submitted  to  the 
jury.  If  by  reason  of  fraud  or  mistake  the  Campbell 
weights  are  not  correct,  there  is  a  basis  for  a  controversy 
between  the  parties,  even  though  James  did  represent  the 
defendant,  and  the  claim  cannot  be  said  to  be  liquidated 
so  as  to  leave  no  opi)ortunity  for  a  binding  compromise 
between  the  parties.  It  may  not  be  amiss  to  state  that 
the  defendant  and  his  counsel  assume  the  weights  Ruyle 
testifies  to  are  correct,  but  there  is  opportunity  for  specu- 
lation and  doubt  concerning  their  accuracy.    The  plaintiff 
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had  no  representative  present  at  the  time  Ruyle  weighed 
the  stock,  nor  was  notice  sent  to,  or  opportunity  given, 
Crilly  to  have  an  agent  on  hand  to  balance  the  scales  or 
verify  the  weights.  The  defendant  testifies  another  man 
was  present  when  the  cattle  were  weighed  at  Rockford, 
but  he  was  not  produced  or  his  evidence  presented  in  the 
trial  of  the  case. 

5.  The  court  instructed  the  jury,  in  substance,  that  if 
they  found  the  parties  had  agreed  the  cattle  should  be  fed 
as  testified  to  by  the  defendant,  and  the  plaintiff  executed 
this  part  of  the  contract,  correctly  weighed  the  animals, 
and  there  was  a  balance  due  him,  they  should  return  a 
verdict  for  that  amount  But  the  court  did  not  instruct 
the  jury  concerning  the  legal  effect  of  an  acceptance  of  the 
stock  by  the  defendant  with  knowledge  that  they  had  been 
fed  alfalfa,  nor  inform  the  triers  of  fact  that  the  defendant 
could  not  reject  the  Campbell  weights  for  the  sole  rea- 
son the  cattle  were  not  fed  according  to  agreement.  If 
James  knew  before  the  cattle  were  weighed  that  they  had 
been  fed  alfalfa,  and  he  had  authority  to  receive  the  stock,  . 
Ruyle,  after  such  receipt,  should  not  be  permitted  to  re- 
ject the  Campbell  weights  because  the  cattle  had  not  been 
fed  according  to  the  contract.  Furthermore,  if  the  plain- 
tiff's failure  to  observe  his  contract  in  feeding  the  cattle 
did  not  prejudice  the  defendant,  he  should  not  be  permit- 
ted to  accept  the  cattle,  and  also  question  the  Campbell 
weights  because  the  stock  had  not  been  fed  according  to 
the  contract.  We  think  the  court  placed  too  much  stress 
on  the  item  of  feed,  and  failed  to  instruct  the  jury  con- 
cerning the  result  that  should  flow  from  a  violation  of  that 
part  of  the  contract,  if  the  parties  agreed  thereto.    Ougler  S 

V.  Omaha  d  C.  B.  Street  R.  Co.,  86  Neb.  586. 

The  judgment  of  the  district  court  will  be  reversed  and 
the  cause  remanded,  with  permission  to  the  parties  to 
file  amended  pleadings.  A  transcript  of  the  bill  of  par- 
ticulars and  the  answer  filed  in  justice  court  is  in  the 
transcript  before  us,  and  an  examination  thereof  satisfies 
US  there  will  be  no  substantial  departure  from  the  issues 
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in  the  justice  court  if  the  pleadings  are  amended  to^on- 

form  to  this  opinion. 

Bbvebsed. 


^ 


In  be  Arbitration  of  Nbls  Johnson  et  al. 

Nbls  Johnson  bt  al.,  appellants,  v.  Mons  Johnson, 

appellee. 

FnJBD  JxTKS  29,  1910.    No.  16,095. 

1.  Appeal:    Awabd:   Prxsttmftions.     In  reviewing  a  Judgment  on  an 

award  of  arbitrators,  every  presumption  is  in  favor  of  the  award. 

2.  Arbitration  and  Award:  Findings.   Arbitrators  are  not  required  to 

make  their  findings  more  certain  than  juries. 

3. :    :    Waiveb.    Failure  of  arbitrators  to  state  the  facts, 

found  and  the  conclusions  of  law,  separately,  is  a  mere  irreg- 
nlarity  which  the  parties  may  waive. 


4. :    :    .    By  falling  to  ask  the  court  to  recommit 

an  award  to  the  arbitrators  for  corrected  or  additional  findings, 
a  party  to  the  arbitration  may  waive  such  irregularities. 

6. :    :    SumcncNOT.    A  general  finding  by  arbitrators  is 

sufllcient,  where  special  findings  are  not  required  by  the  submis- 
sion or  requested  by  a  party  to  the  arbitration. 

6. :    Division  of  Estate:    Awabd  fob  Monument.     An  award 

directing  an  executor  to  expend  $300  for  a  monument  is  within 
the  terms  of  a  submission  asking  the  arbitrators  to  determine 
what,  in  their  judgment,  would  be  a  fair,  just  and  equitable  divi- 
sion of  testator's  personalty,  and  containing  an  agreement  not 
to  contest  a  will  making  provision  for  a  monument  not  costing 
over  1500. 

7.  Appeal:  Quashing  Bill  of  Exceptions:  Review  of  Evidence.   After 

a  bill  of  exceptions  has  been  quashed  the  record  presents  no 
Question  as  to  the  sufficiency  of  the  evidence  or  the  effect  of 
incompetent  testimony. 

8.  Arbitration  and  Award:    Wills:    Subjects  of  Abbitbation.     The 

disputed  ownership  of  land  included  In  a  devise,  the  invalidity 
of  a  will  offered  for  probate  and  the  distribution  of  testator's 
estate,  in  vieW  of  an  agreement  not  to  contest  the  will,  are  sub- 
jects of  arbitration  under  a  code  declaring  that  "all  controversies 
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which  mlgt^t  be  the  subject  of  ciril  actions  may  be  submitted  to 
the  decision  of  one  or  more  arbitrators."    Code,  sec.  862. 

9. :   Heirloom.    An  award  that  any  heirloom  found  among  the 

personal  property  of  testator  shall  be  appraised  at  a  fair  value 
and  sold  to  any  one  of  the  heirs  desiring  possession  of  it,  held 
not  open  to  the  objection  of  being  neither  final  nor  complete. 

Appeal  from  the  district  court  for  Dodge  county: 
(fEOBGB  H.  Thomas,  Judge.    Affirmed. 

Allen  Johnson  and  F.  Dolezal,  for  appellants. 

Oeorge  L.  Loomis  and  H.  0.  Maynwrd,  contra. 

Rose,  J. 

This  is  an  appeal  from  a  judgment  confirming  and  en- 
forcing an  award  of  arbitrators.  The  submission  umler 
^^  hicli  the  award  was  made  contained  the  following  pro- 
visions: 

"This  agreement  made  and  entered  into  this  second  day 
nf  May,  1907,  by  and  between  Nels  Johnson,  Ola  Johnson, 
Mons  Johnson,  Hannah  Nelson  and  John  Sampson,  wit- 
iiosseth:  Whereas,  John  Monson,  formerly  a  resident  of 
Dodge  county,  Nebraska,  died  testate  therein  on  tlie  15th 
(lay  of  February,  1907,  being  the  father  of  said  Nels 
Johnson,  Ola  Johnson,  Mons  Johnson  and  Hannah  Nel- 
son, and  the  fatlier-in-law  of  said  John  Sampson,  the  sur- 
viving husband  of  a  deceased  daughter,  Mary  Jolinson; 
and  whereas,  said  John  Monson  died  possessed  of  certain 
]KM*sonal  property,  consisting  largely  of  money  and  notes, 
and  also  holding  in  his  own  name  the  legal  title  to  the 
following  described  real  estate  in  Dodge  county,  Nebraska, 
to  wit:  The  south  ^  of  the  southwest  J  in  section  26,  and 
rhe  northeast  J  of  the  northwest  i  in  section  35,  all  in 
towusliip  20,  range  8  east;  and  Whereas,  said  John  Mon- 
son during  his  lifetime  executed  three  certain  instruments, 
( ach  described  as  his  last  will  and  testament,  and  bearing 
date  respectively,  October  13,  1887;  February  21,  1898, 
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and  September  5,  1906,  the  last  of  which  said  instruments 
has  been  filed  in  the  eounly  court  of  Dodge  county,  Ne- 
braska, with  a  petition  praying  that  the  same  be  admitted 
to  probate  as  the  last  will  and  testament  of  said  John 
Monson,  deceased,  and  that  the  said  Nels  Johnson  be  ap- 
pointed executor  thereof,  which  said  petition  is  now  pend- 
ing in  said  court.  A  copy  of  each  of  said  instruments  is 
hereto  attached;  and  Whereas,  a  controversy  has  arisen 
between  the  parties  hereto,  with  reference  to  the  personal 
property  of  said  John  Monson,  deceased,  and  with  refer- 
ence to  the  said  instrument  so  as  aforesaid  filed  in  said 
county  court  as  his  last  will  and  testament,  and  as  to 
whether  the  same  should  or  should  not  be  admitted  to 
probate,  and  also  as  to  the  equitable  ownership  of  the  real 
estate  above  described,  and  of  the  actual  estate  and  inter- 
est therein  of  the  said  John  Monson,  deceased,  and  of  the 
true,  actual  and  equitable  interest  therein,  if  any,  of  the 
said  Mons  Johnson,  who  claims  to  be  the  equitable  and 
real  owner  thereof,  and  that  the  legal  title  thereto  was 
held  in  trust  for  him  by  the  said  John  Monson,  and  as  to 
whether  said  real  estate  is  in  fact  a  part  of  the  estate  of 
said  John  Monson,  deceased,  or  whether  the  same  right- 
fully belongs  to  said  Mons  Johnson;  and  Whereas,  said 
controversy  may  be  the  subject  of  civil  actions,  and  of 
litigation  between  the  parties  hereto,  unless  same  can  be 
otherwise  settled  and  determined:  Now,  therefore,  for 
the  purpose  of  avoiding  all  litigation  over  said  real  estate 
and  said  personal  property,  and  said  instrument  purport- 
ing to  be  the  last  will  and  testament  of  said  John  Mon- 
son, deceased,  it  is  hereby  mutually  agreed  by  and  between 
all  the  parties  hereto,  as  follows,  to  wit: 

"1.  That  said  controversy  and  all  differences  between 
the  parties  hereto  in  reference  to  said  real  estate,  personal 
property  and  instruments  shall  be,  and  the  same  hereby 
are  referred  to  the  following  persons  as  arbitrators,  to  wit : 
A.  E.  Tunberg,  John  Johnson  and  John  Ring. 

"2.  Said  arbitrators  shall  consider  and  determine  with 
reference    to    said    real    estate    hereinbefore    described, 
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whether  the  same  was  in  fact  owned  by  said  John  Monson 
at  the  time  of  his  decease  in  fee,  and  free  and  clear  from 
all  interest  therein,  or  claim  thereto,  on  the  part  of  said 
Mons  Johnson,  or  whether  said  Mons  Johnson,  during  the 
lifetime  of  said  John  Monson,  had  any  rights  or  interests 
in  said  real  estate,  and  if  so  what  they  were;  and  herein 
they  shall  consider  and  determine  who  furnished  the 
money,  or  any  part  thereof,  with  which  said  real  estate 
was  purchased  and  paid  for,  why  title  to  same  was  taken 
in  John  Monson  and  what,  if  any,  understanding  or  agree- 
ment there  was  between  said  John  Monson  and  Mons" 
Johnson  as  to  said  real  estate  and  the  ownership  thereof, 
how  title  thereto  should  be  held,  and  who  was  the  actual 
and  equitable  owner  thereof,  and  the  true  intent  and  pur- 
pose of  said  parties  with  reference  thereto. 

"3.  Said  arbitrators  shall  consider  and  determine  with 
reference  to  the  personal  property  of  which  said  John 
Monson  died  seized,  and  with  reference  to  said  instrument 
so  as  aforesaid  filed  for  probate  in  the  county  court  of 
Dodge  county,  Nebraska,  as  the  last  will  and  testament 
of  said  John  Monson,  deceased,  whether  said  instrument 
provides  for  a  fair,  just  and  equitable  disposition  of  the 
personal  property  and  estate  of  said  John  Monson,  be- 
tween the  parties  hereto  and  they  shall  find  and  determine 
what  in  their  judgment  would  be  a  fair,  just  and  equitable 
division  of  said  personal  property  and  estate  between 
the  parties  hereto  in  view  of  all  the  facts  and  circum- 
stances, and  the  rights  and  equities  of  said  parties  in  the 
premises,  as  the  same  may  be  known  to  them  or  disclosed 
by  the  evidence.  And  it  is  agreed  by  and  between  all 
parties  hereto  that  said  instrument  so  filed  in  the  county 
court  of  Dodge  county  shall  be  admitted  to  probate  as 
the  last  will  and  testament  of  said  John  Monson,  deceased, 
and  that  the  property  disposed  of  by  said  will  shall  be 
by  the  executor  thereof  distributed  and  paid  over  to  the 
several  parties  hereto  in  accordance  with  the  findings,  de- 
termination, and  award  of  said  arbitrators,  any  provision 
in  said  will  to  the  contrary  notwithstanding;  and  the  said 
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coimt;  court  sball,  by  saitable  decree,  enforce  this  agree- 
ment and  see  the  same  carried  into  effect. 

"4.  Said  arbitrator  shall  fix  a  time  and  place  for  the 
hearing  of  the  aforesaid  matters,  of  which  all  parties 
Iiereto  shall  have  ten  da;s'  notice,  and  shall  hear  and  ex- 
amine all  witnesses  and  evidence  produced  bj  an;  of  the 
parties  hereto  and  bearing  upon  the  question  herein  sub- 
mitted, and  upon  consideration  thereof  shall  make  their 
award  in  writing  and  file  the  same  with  the  clerk  of  the 
district  court  of  Dodge  county,  Nebraska,  within  sixty 
days  after  the  date  of  the  delivery  of  this  agreement  to 
said  arbitrators,  who  shall  thereupon  docket  the  same  as 
provided  by  law.  In  case  of  the  death,  disability  or  re- 
fusal to  serve  of  any  one  or  tbe  arbitrators  herein  named, 
the  other  two  shall  thereupon  select  a  third  who  shall 
act  in  place  of  the  one  so  failing  to  serve,  and  such  selec- 
tion shall  be  as  legal  and  binding  upon  all  parties  hereto 
as  though  tbe  person  so  selected  were  named  herein  as 
one  of  said  arbitrators.  An  award  signed  by  two  arbi- 
trators shall  be  as  valid  as  though  signed  by  all  tliree. 

"This  being  largely  a  family  matter,  and  it  being  de- , 
sirous  to  settle  tbe  same  in  an  amicable  manner  and  at 
as  little  expense  as  possible,  it  is  agreed  that  none  of  the 
parties  hereto  shall  employ,  or  be  represented  by,  any  at- 
torney at  law  or  counselor  before  said  arbitrators.  All 
witnesses  shall  take  an  oath  or  affirmation  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  which 
same  shall  be  administered  by  one  of  the  arbitrators. 
None  of  the  parties  hereto  shall  be  required  to  file  any 
pleadings,  claim  or  objections  in  writing  before  the  ar- 
bitrators, but  all  claims  and  objections  can  there  be  made 
orally." 

The  three  wills  mentioned  were  attached  to  the  agree- 
ment. That  part  of  the  award  material  to  the  present  in- 
quiry is  as  follows: 

"We  find  that  a  just  and  equitable  distribution  of  the 
estate  of  John  Monson,  deceased,  be  made  as  follows,  and 
IS  so  awarded: 
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''First.  It  appears  by  testimony  that  the  real  estate 
in  question  was  held  in  trust  by  John  Monson  for  his  son 
Mons  Johnson,  but  that  from  ex  parte  evidence  and  per- 
sonal knowledge  of  the  arbitrators  John  Monson,  de- 
ceased, did  pay  for  40  acres  of  the  real  estate  in  question. 
It  is  therefore  ordered  that  title  in  fee  simple  be  given  to 
Mons  Johnson  to  the  south  half  (S.  ^)  of  the  southwest 
quarter  (S.  W.  i),in  section  twenty-six  (26)  in  township 
twenty  (20)  range  eight  (8)  east  containing  79  acres 
more  or  less. 

"Second.  That  the  northeast  quarter  (N.  E.  J)  of  the 
northwest  quaj^r  (N.  W.  i)  in  section  thirty-five  (35) 
township  twenty  (20)  range  eight  (8)  east  is  in  fact  part 
of  the  estate  of  John  Monson,  deceased. 

"Third.  We  further  order  that  the  |1,400  bequeathed 
by  the  testator,  John  Monson,  to  Mons  Johnson  revert  to 
the  estate  of  John  Monson,  deceased,  without  interest,  to 
be  equally  divided  among  the  heirs. 

"Fourth.  That  the  executor  erect  a  monument  over  the 
graves  of  John  Monson  and  his  wife,  Elna  Monson,  the 
cost  not  to  exceed  |300. 

"Fifth.  That  any  heirloom  found  among  the  personal 
property  of  the  said  John  Monson,  deceased,  be  appraised 
at  a  fair  value  and  sold  to  any  one  of  the  heirs  that  desires 
the  possession  thereof. 

"Sixth.  That  the  proceeds  of  the  residue,  after  all 
debts  and  expenses  have  been  paid,  of  the  estate,  both  real 
and  personal,  of  the  said  John  Monson,  deceased,  be 
divided  equally  between  Nels  Johnson,  Ola  Johnson,  Han- 
nah Nelson,  Mons  Johnson  and  John  Sampson,  heirs  of 
the  said  John  Monson,  deceased." 

From  a  judgment  entered  on  this  award  Nels  Johnson, 
Ola  Johnson,  Hannah  Johnson  and  John  Sampson  have 
appealed.    Mons  Johnson  is  appellee. 

1.  Appellants  are  asking  to  have  the  judgment  on  the 
award  reversed  for  a  number  of  reasons.  The  first  isthat 
the  arbitrators  failed  to  state  the  facts  found  and  the  con- 
clusions of  law,  separately.    The  bases  for  this  contention 
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8t«in  u>  im.  j.iie  arbitration  was  a  statutory  one.  Code, 
sees.  862-879.  The  statutory  rules  governing  referees  ap- 
ply to  arbitrators,  (jode,  sec.  867.  Referees  "must  state 
the  facts  found  and  the  conclusions  of  law,  separately." 
Oode,  sec.  300.  It  is  argued  by  appellants  that  these  stat- 
utory requirements  were  disregarded.  This  question  mast 
be  determined  in  the  light  of  the  general  rule  that  every 
presumption  is  in  favor  of  the  award.  Sides  v.  Brend- 
linger,  14  Neb.  i91.  The  submission  stated  fully  the  mat- 
ters to  be  determined,  and  the  arbitrators  found  as  fol- 
lows, the  distribution  being  omitted :  "We  find  that  a  just 
and  equitable  distribution  of  the  estate  of  John  Monson, 
deceased,  be  made  as  follows." 

"It  appears  by  testimony  that  the  real  estate  in  ques- 
tion was  held  in  trust  by  John  Monson  for  his  son  Mons 
Johnson,  but  tliat  from  ex  parte  evidence  and  personal 
knowledge  of  the  arbitrators  John  Mouson,  deceased,  did 
pay  for  40  acres  of  the  real  estate  in  question." 

Arbitrators  are  not  required  to  make  tlieir  findings  more 
certain  than  juries.  City  of  O'NHH  v.  Clark.  57  Neb.  760. 
Failure  of  arbitrators  to  "state  the  facts  found  and  the 
couclasions  of  law,  separately,"  is  a  mere  irregularity 
which  the  parties  may  waive.  Burkland  v.  Johnson,  50 
Neb.  858.  In  the  present  case  the  parties  to  ttie  arbitra- 
tion did  not  intend  to  require  the  arbitrators  to  conduct 
their  inquiries  or  to  make  their  findings  in  the  formal  or 
precise  manner  customary  in  ca.ses  where  attorneys  direct 
the  proceedings  and  prepare  the  findings.  This  is  shown 
by  the  agreement  "that  none  of  the  parties  hereto  shall 
employ,  or  be  represented  by,  any  attorney  at  law  or  coun- 
selor before  said  arbitrators,"  and  that  "none  of  the  par- 
ties hereto  shall  be  required  to  file  any  pleadings,  claim 
or  objections  in  writing  before  the  arbitrators."  Appel- 
lants' first  objection  was:  "The  said  award  fails  to  state 
facts  found  and  conclusions  of  law,  separately."  Know- 
ing the  contents  of  the  award,  they  failed  to  ask  tlie  court 
to  recommit  it  to  tlie  arbitrators  for  additional  findings 
or-  corrections  and  therefore  waived  irregularities  of  that 
nature,  if  any.    State  v.  Qraham,  23  Neb.  68. 


382  NEBRASKA  REPORTS.  [Vol.87 


In  re  Arbitration  of  Johnson. 


2.  It  is  further  argued  that  the  arbitrators  did  not  re- 
spond to  material  matters  submitted  to  them.  Under  this 
head  it  said  they  failed  to  "consider  and  determine  who 
furnished  the  money,  or  any  part  thereof,  with  which  said 
real  estate  was  purchased  and  paid  for,"  and  "why  title 
to  same  was  taken  in  John  Monson.'*  What  shall  be  done 
with  the  real  estate  is  stated  in  the  award  after  this  gen- 
eral finding:  "It  appears  by  testimony  that  the  real  es- 
tate in  question  was  held  in  trust  by  John  Monson  for  his 
son  Mons  Johnson,  but  that  from  ex  parte  evidence  and  • 
personal  knowledge  of  the  arbitrators  John  Monson,  de- 
ceased, did  pay  for  40  acres  of  the  real  estate  in  quesr 
tion." 

For  anything  appearing  in  the  transcript  the  arbi- 
trators may  have  considered  and  detennined  who  fur- 
nished the  money  with  which  the  real  estate  was  pur- 
chased and  why  the  title  was  taken  in  the  name  of  tes- 
tator. The  legal  presumption  is  that  the  arbitrators  con- 
sidered all  matters  submitted  to  them.  Sides  v.  Brendlin- 
geVy  14  Neb.  491.  Special  findings  were  not  required  by 
the  tei^ms  of  the  submission.  The  bill  of  exceptions  was 
quashed  and  there  is  nothing  to  show  that  special  findings 
were  orally  requested.  There  was  no  motion  to  recommit 
the  award  for  special  findings.  In  this  condition  of  the 
record  the  general  finding  will  be  held  sufficient.  Sides 
V.  Brendlinger,  14  Neb.  491. 

3.  The  next  objection  to  the  award  is  that  "the  arbitra- 
tors considered  and  reported  upon  matters  not  submitted 
to  them,"  one  being  a  direction  to  the  executor  to  erect  a 
monument  over  the  grave  of  testator  at  an  expense  not 
exceeding  $300.  The  will  which  the  parties  agreed  should 
be  probated  and  which  was  attached  to  the  submission 
contained  the  following  provision:  "I  direct  that  my  ex- 
ecutor hereinafter  named,  expend  the  sum  of  $500  or  so 
much  thereof  as  is  necessary  for  the  purpose  of  erecting 
a  suitable  monument  over  my  grave  in  the  cemetery." 

Furthermore,  the  third  paragraph  of  the  submission 
authorized  the  arbitrators  to  determine  what,  in  their 
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judgment,  would  be  a  fair,  just  and  equitable  division  of 
the  personal  property  belonging  to  testator's  estate.    The 

expenditure  for  the  monument  was  fairly  within  the  terms 
described.  The  arbitrators  also  directed  "that  any  heir- 
loom found  among  the  personal  property  of  the  said  John 
Monson,  deceased,  be  appraised  at  a  fair  value  and  sold 
to  any  one  of  the  heirs  that  desires  the  possession  there- 
of." This  is  another  part  of  the  award  assailed  as  for- 
eign to  the  submission,  but  it  was  a  proper  matter  for 
consideration  in  determining  what  would  be  a  fair,  just 
and  e  juitable  division  of  the  personal  properly. 

4.  Other  reasons  urged  for  a  reversal  are  that  the  award 
is  not  sustained  by  the  evidence  and  that  the  arbitra- 
tors were  influenced  by  incompetent  evidence.  The  rec- 
ord does  not  present  these  questions,  the  bill  of  exceptions 
having  been  quashed. 

5.  A  reversal  is  sought  by  appellants  on  the  ground 
that  the  third  paragraph  of  the  agreement  of  the  parties 
submitted  matters  which  could  not  be  made  the  subject 
of  arbitration.  In  this  connection  reference  is  made  to 
language  directing  the  arbitrators  to  determine  whether 
the  will  offered  for  probate  "provides  for  a  fair,  just  and 
equitable  disposition  of  the  personal  property  and  estate." 
This  is  denounced  as  an  attempt  to  permit  arbitrators  to 
make  a  will  for  a  deceased  person  and  to  distribute  his 
estate  thereunder,  and  it  is  contended  that  such  matters 
could  not  be  made  the  subject  of  a  civil  action  and  could 
not,  therefore,  be  submitted  to  arbitrators.  Code,  sec. 
862.  For  these  reasons,  appellants  insist  the  arbitrators 
were  without  jurisdiction  and  that  their  award  is  void. 
The  position  is  untenable.  The  words,  "provides  for  a 
fair,  just  and  equitable  disposition  of  the  personal  prop- 
erty and  estate,"  cannot  be  detached  from  the  context  for 
the  purpose  of  determining  the  question  submitted.  A 
construction  upholding  the  validity  of  the  submission 
should  be  adopted,  if  consistent  with  the  expressed  inten- 
tion of  the  parties,  rather  than  an  interpretation  inval- 
idating their  agreement.     The  words  quoted  follow  pro- 
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visions  which  show  that  the  validity  of  the  will  offered 
for  probate  was  in  dispute,  and  that  one  of  the  parties  to 
the  arbitration  claimed  title  to  land  which  testator  at- 
tempted to  devise  to  others.  Each  of  these  controversies 
could  have  been  made  the  subject  of  a  civil  action.  The 
expression,  "provides  for  a  fair,  just  and  equitable  dispo- 
sition of  the  personal  property  and  estate,"  is  followed 
by  the  words,  "in  view  of  all  the  facts  and  circumstances, 
and  the  rights  and  equities  of  said  parties  in  the  prem- 
ises," and  must  be  construed  in  connection  with  the  sub- 
mission as.  an  entirety.  The  arbitrators  understood  they 
were  not  to  make  a  will.  The  parties  agreed  that  the  will 
offered  for  probate  should  not  be  contested.  Under  it  the 
property  of  which  testator  died  seized  vested  in  the  par- 
ties to  the  arbitration.  The  disputed  ownership  of  the 
land,  the  legal  title  to  which  was  in  testator,  the  validity 
of  the  will  offered  for  probate,  and  the  distribution  of  the 
entire  estate  of  wliich  testator  died  seized,  in  view  of  the 
agreement  which  prevented  a  contest,  were  subjects  of 
civil  actions  and  consequently  of  arbitration.  These  were 
matters  submitted  to  the  arbitrators  and  the  agreement 
of  the  parties  so  indicates. 

6.  It  is  finally  insisted  that  the  award  should  be  set 
aside  as  neither  final  nor  complete  for  the  reason  it  directs 
*'that  any  heirloom  found  among  the  personal  property  of 
the  said  John  Monson,  deceased,  be  appraised  at  a  fair 
value  and  sold  to  any  one  of  the  heirs  that  desires  the 
possession  tliereof."  As  already  held,  tliis  part  of  tlie 
award  was  within  the  submission.  The  duties  of  the 
arbitrators  ended  with  the  award.  They  were  not  re- 
quired to  settle  up  the  estate.  It  is  the  duty  of  the  ex- 
ecutor to  dispose  of  tlie  heirlooms  and  to  disburse  the  pro- 
ceeds. There  is  no  intimation  in  the  record  that  this 
cannot  be  done  finally  according  to  the  terms  of  tlie 
award. 

No  sufficient  reason  for  a  reversal  having  been  sug- 
gested, the  judgment  is 

Affirmed. 
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Statb  op  Nebraska  v.  Ernest  McCoy. 
Filed  June  29,  1910.     No.  16,517. 

1.  CoDBtltutioual  Law:  Ex  Post  Facto  Laws.     Ex  pout  facto  laws  In- 

clude- enactmenta  which  alter  the  situation  of  accused  to  hie  dla- 
advantsse. 

2.  :    :    Penal  Bond.     An  amendatory  act  increasing  the 

penalty  of  a  bond  eBsentfal  to  the  Huspenslon  of  sentence  In  a 
prosecution  against  a  husband  for  abandonment  Is  ex  pott  facto 
as  to  prior  offonses. 

Error  to  the  district  court  for  Franklin  ooiintj:  Harry 
S.  DuNOAN,  Judge.     Exception  overruled. 

WilUam  T.  Thovipxon,  Attorney  denrml,  Geortje  W. 
Ayreit,  Oeorge  J.  Marshall  and  E.  U.  Overman,  (or  plain- 
tiff in  error. 

Bernard  McNcny  and  George  W.  Prather,  contra. 

KOSB,  J. 

An  inforniHtion  was  filPd  in  tlie  district  court  for  Frank- 
lin county  October  4,  190!),  cliarging  that  on  April  1,  lf)0!), 
defendant  unlawfully  abandoned  his  wife  and  children. 
The  prosecution  was  dismissed  because  the  trial  court  was 
of  tlie  opinion  that  the  lefT'Slaturp,  between  the  dates  men- 
tioned, passed  an  amendatory  act  wliich  deprived  defend- 
ant of  a  snbstJiutial  right  possessed  by  him  before  its  pass- 
age, and  that  the  amendment  was  ex  post  facto  as  to  the 
offense  charged.  For  the  purpose  of  settling  the  law,  an 
exception  to  the  ruling  below  is  presented  here  under  ww- 
tion  515  of  tlie  criminal  code. 

The  first  section  of  the  statute  which  defendant  was 
charged  with  violating  declares:  "That  every  person  wlm 
shall,  without  good  eauKC,  abandon  his  wife  and  wilfully 
neglect  or  refuse  to  maintain  or  provide  for  her,  or  wlio 
shall  abandon  his  or  her  legitimate  or  illegitiiaate  child 
or  children  under  the  age  of  sixteen  years,  and  wilfully 
n^lw't  or  refuse  to  provide  for  such  child  or  childica, 
28 
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shall,  upon  conviction,  be  deemed  guilty  of  a  desertion 
and  be  punished  by  imprisonment  in  the  penitentiary  for 
not  more  than  one  year,  or  by  imprisonment  in  the  counly 
jail  for  not  mor^  than  six  months."  Laws  1903,  ch.  137, 
criminal  code,  sec.  212a. 

When  the  offense  charged  was  committed,  section  2  of 
tlie  act  was  as  follows:  "Provided,  however,  if  after  con- 
viction and  before  sentence,  such  husband  or  parent  shall 
appear  before  the  court  in  which  conviction  shall  have 
taken  place,  and  enter  into  bond  to  the  state  of  Nebraska, 
in  the  penal  sum  of  two  hundred  dollars,  to  the  approval 
of  the  court  as  to  surety,  conditioned  that  such  husband 
will  furnish  said  wife  with  necessary  and  proper  home, 
food,  care  and  clothing,  or  that  such  parent  will  furnish 
said  child  or  children  with  necessary  and  proper  home, 
food,  care  and  clothing,  then  said  court  may  suspend  sen- 
tence therein.  Said  bond  shall  remain  in  force  as  long 
as  the  district  judge  deems  the  same  necessary;  and  when- 
ever it  shall  appear  to  said  court,  either  by  affidavit  or 
(.>therwise,  that  such  husband  or  parent  is,  in  good  faith, 
furnishing  his  said  wife,  child  or  children  with  the  neces- 
sary and  proper  home,  food,  care  and  clothing,  then  said 
court  may  annul  said  bond  and  dismiss  the  prosecution 
against  said  husband  or  parent.''    Laws  1905,  ch.  196. 

After  the  offense  charged  was  committed  and  before  the 
case  was  called  for  trial,  section  2  was  amended  to  read 
as  follows :  "If  at  any  time  after  complaint  has  been  filed 
in  the  justice  court,  or  the  county  court  of  the  county  in 
which  the  offense  shall  have  been  committed,  such  husr 
band  or  parent  shall  appear  before  the  court  in  which  he 
stands  charged  and  shall  pay  or  secure  to  be  paid  to  the 
wife  or  to  the  legal  representative  of  the  child  or  children 
other  than  the  accused  such  sum  or  sums  of  money  or 
property  as  may  be  agreed  upon,  provided  that  such  sum 
so  agreed  or  required  to  be  paid  shall  not  be  less  than 
two  hundred  dollars  nor  more  than  one  thousand  dollars, 
then  said  court  may  discharge  the  party  accused  out  of 
custody  on  his  paying  the  costs  of  prosecution.    And  if 
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after  conviction,  and  before  sentence,  the  accused  shall 
make  settlement  with  his  said  wife,  or  with  the  legal  rep- 
resentative of  his  said  children,  in  the  same  manner  as 
herein  provided  for  settlement  before  conviction  and  shall 
enter  into  bond  to  the  state  of  Nebraska  in  the  penal  sum 
of  not  less  than  two  hundred  dollars  nor  more  than  one 
thousand  dollars  to  the  approval  of  the  court  as  to  surety 
and  as  to  sum,  conditioned  that  such  husband  will  furnish 
said  wife  with  necessary  and  proper  home,  food,  care  and 
clothing  or  that  such  parent  will  furnish  said  child  or 
children  with  necessary  and  proper  home,  food,  care  and 
clothing  or  will  so  furnish  both  said  wife  and  child  or 
children  on  his  paying  the  costs  of  prosecution,  then  the 
said  court  may  suspend  sentence  therein.  Said  bond  shall 
remain  in  force  as  long  as  the  district  judge  deems  the 
same  necessary;  and  whenever  it  shall  appear  to  said 
court,  either  by  affidavit  or  otherwise,  that  said  husband 
or  parent  is,  in  good  faith,  furnishing  his  said  wife,  child 
or  children  with  the  necessary  and  proi)er  home,  food, 
care  and  clothing,  then  said  court  may  annul  said  bond 
and  dismiss  the  prosecution  against  said  husband  or  par- 
ent."   Laws  1909,  ch.  165;  criminal  code,  sec.  2126. 

The  language  of  the  first  section  has  not  been  changed. 
At  the  time  of  the  abandonment  charged  the  second  sec- 
tion of  the  act  empowered  the  district  court,  in  the  event 
of  defendant's  conviction,  to  suspend  sentence  upon  his 
giving  bond  in  the  sum  of  |200  to  support  his  family.  This 
provision  was  amended  in  1909,  after  the  commission  of 
the  offense  charged  and  before  trial,  to  authorize  the  dis- 
frict  court,  after  conviction,  to  suspend  sentence  upoTL  his 
giving  bond  in  a  sum  not  less  than  $200  nor  more  than 
|1,000.  In  other  words,  after  the  commission  of  the  of- 
fense  charged  and  before  trial,  the  penalty  of  the  bond 
to  procure  a  suspension  of  sentence  was  increased  from 
|200  to  a  penal -sum  not  less  than  |200  nor  more  than 
fl,000.  The  new  statute  contained  no  saving  clause,  nor 
has  attention  been  directed  to  one  in  the  criminal  code. 
Was  the  change  ex  post  facto  as  to  the  offense  charged? 
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In  support  of  the  exception  to  the  ruling  of  the  trial 
court  it  is  argued  that  the  first  section  defining  the  of- 
fense and  prescribing  penalties  has  never  been  changed, 
and  that  therefore  the  amendment  did  not  deprive  defend- 
ant of  any  pre-existing  right.  In  this  connei*tion  counsel 
for  the  state  cite  Hair  v,  State^  16  Neb.  601,  ajid  l^tate  v, 
Wishy  15  Neb.  448.  In  these  cases  it  is  held  that  an 
amendatory  act  which  merely  reduces  the  puuishment  for 
a  crime  is  not  ex  post  facto  as  to  prior  offenses.  The  pro- 
visions which  first  authorized  the  district  court  to  suspend 
sentence  were  in  the  second  section.  It  was  in  the  form 
of  a  proviso,  and  limited  the  first  section,  which  defined 
the  offense  and  fixed  the  penalties.  Both  sections  were 
originally  parts  of  the  same  act.  The  legislation  chang- 
ing the  penalty  of  the  bond  from  |200  to  a  penal  sum 
not  less  than  $200  nor  more  than  $1,000  was  an  amend- 
ment of  the  proviso,  and  likewise  limited  the  section  de- 
fining the  offense  and  fixing  the  punishment.  The 
amendment  was  a  substantive  part  of  the  legislation 
on  the  subject  of  abandonment,  and  cannot  be  detached 
therefrom  for  the  purpose  of  holding  that  the  first  sec- 
tion remained  unchanged.  When  the  offense  charged 
was  committed,  defendant  was  protected  by  a  stat- 
ute which  authorized  the  district  court  to  suspend  sen- 
tence, and  at  that  time  the  penally  of  the  bond  was  only 
|200.  He  then  had  a  right  to  go  to  trial  relying  upon  the 
terms  of  that  statute  to  prevent  his  imprisonment  in  case 
of  conviction.  The  proviso  authorizing  suspension  of  sen- 
tence limited  the  section  prescribing  the  punishment,  and 
the  act  amending  the  proviso  changed  the  limitation.  The 
question  then  is :  Did  the  change  in  the  law,  when  applied 
to  the  offense  charged,  deprive  defendant  of  a  substantial 
right  within  the  meaning  of  that  part  of  the  bill  of  rights 
which  declares  that  no  ex  post.faeto  law  shall  be  passed? 

Ex  post  facto  laws  include  an  enactment  "which  alters 
the  situation  of  the  accused  to  his  disadvantage."  Medr 
Icr,  Petitioner,  134  U.  S.  160;  Kring  v.  State  of  Missouri, 
107  U.  S.  221.     This  interpretation  of  the  constitutional 
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provision  forbidding  the  enactment  of  €(V  post  facto  laws 
has  been  accepted  generally  by  the  courts  and  text- writers, 
and  was  quoted  with  approval  by  this  court  in  an  opinion 
by  the  present  chief  justice  in  Mwrion  v.  State,  16  Neb. 
349.    The  statutory  right  to  have  the  sentence  suspended 
upon  giving  bond  in  the  sum  of  |200,  in  the  event  of  con- 
viction, was  a  substantial  one,  affording  a  means  of  escap- 
ing imprisonment.    The  amendnient  permitted  the  court 
to  require  a  bond  of  |1,000  as  a  condition  of  suspending 
sentence.     It  is  argued,  however,  that  it  was  within  the 
power  of  the  court  to  release  defendant  on  a  |200  bond 
under  either  statute,  and  that  therefore  he  was  not  de- 
prived of  a  substantial  right.     This  argument  does  not 
meet  the  question.    When  the  case  was  called  for  trial,  it 
was  within  the  power  of  the  court  to  require  a  |1,000 
bond,  if  the  amendment  was  effective  as  to  prior  offenses. 
Under  the  new  act  the  exercise  of  this  power  depended  on 
the  will  of  the  court,  and  not  on  the  wish  or  financial 
ability  of  the  defendant.    If  he  were  unable  to  give  bond 
in  excess  of  $200,  when  required  by*  order  of  the  court  to 
execute  a  bond  in  a  larger  sum  as  a  condition  of  having 
sentence  suspended,  the  change  in  the  statute  would  de- 
prive him  of  his  liberty  in  case  of  conviction.    There  may 
be  a  difference  between  a  statutory  right  and  the  mercy 
of  a  court.     In  any  event  the  penalty  of  the  bond  was 
increased.    The  bill  of  rights  forbids  the  enactment  of  ex 
post  facto  laAVS.     The  command  of  the  constitution   is 
directed  to  the  legislature.    It  applies  to  legislative  enact- 
ments, and  makes  no  reference  to  the  judgments  of  courts. 
Whether  an  amendment  of  the  criminal  code  is  ex  post 
facto  as  to  prior  offenses  depends  upon  the  provisions  of 
the  new  act,  and  not  upon  the  authority  or  inclination  of 
the  courts  to  limit  its  operation  to  the  purvicAV  of  the  stat- 
ute amended.    In  conferring  upon  the  court  autliority  to 
require  a  bond  in  excess  of  $200,  the  legislature  intended 
that  the  power  should  be  uniformly  exercised  without  dis- 
tinction as  to  prior  and  subsequent  offenses.     The  law- 
makers did  not  insert  a  saving  clause  in  the  amendatorj- 
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act  nor  othersvise  call  upon  the  court  to  limit  its  opera- 
tion, as  to  prior  offenses,  to  the  terms  of  the  original  act. 
The  amendment  altered  tlie  situation  of  accused  to  his 
disadvantage,  and  to  that  extent  the  legislature  exceeded 
its  power.  The  exception  to  the  ruling  of  the  trial  court 
is  therefore 

OVBEEULBD. 


James  Jones,  Jr.,  v.  State  of  Nebraska. 

FiLKD  June  29,  1910.     No.  16,537. 

1.  Homicide:   Appeal:    Pri&iudicial  Ebuor.   In  a  prosecution  for  mur- 

der, a  conviction  should  be  reversed  for  the  erroneous  admission 
of  irrelevant  evidence  which  Is  prejudicial  to  defendant. 

2.  Criminal  Law:     Instructions:     Commf.xt  of  CJoubt.     In  charging 

the  Jury  in  a  criminal  prosecution,  it  may  be  error  ft>r  the  trial 
court  by  oral  comment  or  other  means  to  unduly  emphasize  the 
fact  that  part  of  the  Instructions  are  given  at  the  request  of  de- 
fendant, and  that  the  others  are  giveu  by  the  court  on  its  own 
motion. 

Error  to  the  district  court  for  Chase  county:  Robert  0. 
Orr,  Judge.    Reversed, 

W.  B.  Morlan,  for  plaintiff  in  error. 

William  T,  Thompson^  Attorney  General,  and  George 
W.  AyreBj  contra. 

Rose,  J. 

In  the  district  court  for  Chase  county  the  county  attor- 
ney filed  an  information  against  James  Jones,  Jr.,  defend- 
ant, charging  him  with  murder  in  the  first  degree.  A  jury 
found  him  guilty  of  manslaughter,  and  the  district  court 
sentenced  him  to  serve  a  term  of  six  years  in  the  peni- 
tentiary. As  plaintiff  in  error  he  now  presents  for  review 
the  record  of  his  conviction. 

Defendant  shot  and  killed  Joseph  B.  Rowley,  March  25, 
1909,  and  at  the  trial  for  murder  resisted  conviction  on 
the  ground  of  self-defense.     Rowley  and  defendant  had 
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lived  on  adjoining  farms  in  Chase  county  for  a  number 
of  years.    At  one  time  they  were  on  friendly  terms  and 
jointly  furnished  posts  and  two  wires  for  about  80  rods 
of  division  fence  on  the  southern  boundary  of  defendant's 
pasture.     This  fence  had  separated  their  possessions  for 
six  or  eeven  years.    When  each  was  keeping  a  stallion  in 
March,  1908,  a  bam  owned  by  Rowley  was  burned.    There 
is  proof  tending  to  show:  Rowley  accused  defendant  of 
burning  his  bam  and  threatened  him  with  violence.    The 
accusation  and  threats  were  communicated  to  defendant. 
Rowley  organized  a  vigilance  committee  of  20  men  who 
waited  on  defendant  at  his  home  April  1,  1908.    On  this 
occasion  Rowley  appeared  with  a  shotgun  which  he  had 
carried  across  his  saddle  in  front  of  him  and  accused  de- 
fendant qt  the  bam-burning.    The  latter  indignantly  de- 
nied the  charge  and  earnestly  protested  his  innocence,  but 
indicated  a  willingness  to  test  his  prowess  with  his  ac- 
cuser.   Violence  was  averted,  but  at  a  subsequent  meet- 
ing of  the  committee  Rowley  proposed  to  visit  defendant's 
place  and  shoot  up  his  house.     A  witness  advised  Row- 
ley against  taking  his  men  there  again,  and  afterward  on 
April  14, 1908,  received  by  mail  a  note  purporting  to  come 
from  the  vigilance  committee  and  warning  him  to  leave 
the  affairs  of  the  mob  alone.     One  house  in  the  neighbor- 
hood was  shot  up.    At  different  times  before  the  tragedy 
defendant  appealed  to  the  county  attorney  for  protection 
from  Rowley  and  the  vigilance  committee,  but  that  officer, 
after  having  heard  complaints  from  both  sides  of  the  con- 
troversy, advised  against  commencing  legal  proceedings. 
Defendant  also  applied  to  the  governor  and  attorney  gen- 
eral for  protection,  and  was  referred  to  the  county  attor- 
ney as  the  state's  prosecuting  ofllcer  in  Chase  county. 

On  the  morning  of  March  25,  1909,  without  notice  to 
defendant,  Rowley  hitched  a  team  to  a  wagon  and  drove 
in  his  own  field  to  the  west  end  of  the  division  fence 
south  of  defendant's  pasture.  He  took  with  him  two  shot- 
guns, a  Winchester  rifle  and  a  revolver.  He  was  accom- 
panied by  two  sons,  one  named  Richard,  age  23,  and  the 
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other  named  Henry,  age  19.  They  attached  the  west  end 
of  one  of  the  fence  wires  to  the  rear  of  the  wagon  and 
drove  the  team  eastward  along  the  fence,  pnlling  the 
staples,  throwing  posts  into  the  wagon,  allowing  the  wire  \ 

attached  to  the  wagon  to  drag  behind,  and  leaving  the 
other  wire  on  the  ground.  When  they  were  thus  engaged, 
defendant,  unarmed,  approached  across  his  pasture^  on 
foot.  In  describing  what  followed,  Richard  testified  that  " 
after  about  40  yards  of  fence  had  been  taken  down  he  saw 
defendant  coming.  His  own  language,  referring  to  de- 
fendant as  "Jim,"  is  in  part:  "Jim  come  down  and  sayS: 
*You  fellows  want  a  shooting  scrape?^  Father  says:  ^No, 
I  want  my  fence.'  Jim  says:  'I  got  a  Winchester.'  Father 
says:  'Go  get  it;'  and  he  went."  Henry's  testimony  was 
subj^tantially  the  same.  The  proofs  show  without  contra- 
diction that  the  senior  Rowley  displayed  one  of  the  shot- 
guns. Defendant's  version  of  what  took  place  at  this 
meeting  is  stated  in  his  own  words  as  follows :  "I  went 
out  there,  and  he  was  tearing  the  fence  down;  and  I  hol- 
lowed to  him  to  let  the  fence  alone.  I  went  on  up  there 
close  to  him  and  got  within  30  or  35  yards  of  him,  and 
he  grabbed  a  gun  and  came  towards  me^  leveled  it  at  me, 
and  came  over  the  fence  two  or  three  steps.  I  says:  *0h, 
I  guess  you  want  a  shooting  scrape;'  and  he  said  yes  he 
did,  to  go  and  get  my  gun."  Other  details  were  given  by 
the  witnesses,  and,  in  so  far  as  there  is  a  conflict  in  the 
testimony  as  to  what  was  said  and  done  at  the  first  meet- 
ing after  Rowley  began  to  take  down  the  fence,  the  storj' 
told  by  Richard  and  Henry  at  the  coroner's  inquest  ap- 
pears to  coincide  more  nearly  with  defendant's  testimony 
at  the  trial  tlian  with  their  own.  Defendant  left  the  Row- 
leys at  the  work  described  and  went  in  a  northeasterly 
direction  to  his  house.  After  they  had  taken  down  the 
fence  to  a  point  as  far  east  as  a  gate  near  the  southeast 
comer  of  defendant's  pasture,  defendant  returned  in  a 
wagon  with  his  brother  Arthur.  Richard  testified  that  de- 
fendant, when  approaching  in  the  wagon,  carried  his  rifle 
across  his  knees,  came  within  150  yards,  and  got  oflf  in 
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the  open  on  the  south  side  of  his  wagon ^  that  the  Bow- 
leys  went  behind  their  wagon  box  which  had  been  ex- 
tended in  height  on  the  south  side  by  boards  used  during 
corn-husking;  that  defendant  shot  four  times,  twice  when 
standing  and  twice  when  in  a  crouching  position  with  his 
rifle, resting  oil  his  knee,  the  first  and  second  shots  going 
over  their  heads,  the  third  splintering  the  wagon  box,  and 
the  fourth  killing  the  senior  Rowley  instantly.  Richard 
also  testified  that  his  father  used  his  rifle  and  fired  the 
first  shot,  shooting  five  times  in  all,  some  of  the  shots  be- 
ing accidental  and  all  going  wild,  but  that  he  did  not 
shoot  until  after  defendant  had  raised  his  gun.  Richard, 
according  to  his  own  testimoney,  fired  twice  with  a  shot- 
gun and  once  with  the  rifle  after  his  fatlier  was  killed. 
In, the  main  this  testimony  was  corroborated  by  Henry's. 
The  sum  of  defendant's  story  of  the  shooting  is :  After 
the  colloquy  in  the  morning  defendant  went  home,  hitched 
his  team  to  a  wagon,  loaded  posts,  wire  and  tools  and 
started  out  to  rebuild  the  fence  which  the  Rowleys  had 
taken  down.  Defendant  sat  in  the  left  end  of  the  seat 
with  the  lines  in  his  hands.  The  gun  was  in  the  front 
end  of  the  wagon-box  at  the  right  side,  leaning  against 
the  posts,  with  the  stock  down.  Defendant  drove  south- 
ward from  his  home,  followed  a  road  to  a  point  north  of 
the  gate  where  the  Rowleys  were  at  work,  and  turned 
toward  the  southwest.  When  traveling  in  that  direction 
in  the  manner  described,  and  away  from  the  Rowleys, 
they  commenced  shooting  at  him  from  a  distance  of  100 
yards  or  more.  He  saw  their  guns  pointed  at  him  and 
smoke  coming  out  of  the  barrels.  He  put  his  arm  up  to 
his  face  for  protection  and  received  a  shot  in  the  back  of 
his  hand.  A  bullet  whistled  over  his  head  when  his  wagon 
was  in  tnotion,  and  he  immediately  tlircAV  down  the  lines, 
grabbed  the  rifle,  and  jumped  out  of  the  wagon  on  the 
south  side,  the  team  moving  on  and  turning  to  the  right. 
He  fired  four  shots,  and  was  standing  when  he  fired  the 
first  tliree.  The  first  and  sootkI  were  fired  over  Rowley's 
wagon,  and  the  third  at  it.     When  the  fourth  was  fired 
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he  was  in  a  crouching  position  with  his  gun  leveled  and 
his  arm  resting  on  his  knee.  This  testimony  was  prac- 
tically the  same  as  his  brother's.  He  and  Arthur  rebuilt 
the  fence  the  same  morning,  and  returned  to  the  house  a 
little  after  noon.  A  neighbor  who  met  them  when  they 
returned  testified  there  was  a  shot-mark  on  the  front  end 
of  the  wagon  and  a  number  of  shot-marks  on  the  left  side 
of  the  box  near  the  front  end. 

Was  defendant  fired  upon  in  his  own  field,  when  law- 
fully engaged  in  farm  work?  Was  the  deceased  Rowley 
the  agressor?  Was  self-defense  a  justification  for  the 
homicide?  Who  told  the  truth?  The  determination  of 
these  questions  imposed  upon  the  jury  a  perplexing  duty. 
Four  persons  who  witnessed  the  tragedy  testified  at  the 
trial.  Two  were  eons  of  the  deceased  person  and  one  of 
them  participated  in  the  shooting.  While  admitting 
their  father  fired  the  first  shot,  they  said  defendant,  when 
150  yards  away,  first  raised  his  gun  to  shoot.  The  other 
eyewitnesses  were  defendant  and  his  brother,  and  each 
testified  to  having  been  shot  before  the  fire  was  returned 
and  before  any  threatening  move  had  been  made  by  de- 
fendant. The  four  eyewitnesses  would  naturally  feel  a 
keen  interest  in  the  result  of  the  prosecution.  The  testi- 
mony is  voluminous,  and  in  the  brief  outline  here  given 
no  attempt  has  been  made  to  determine  any  question  of 
fact  or  the  weight  of  any  item  of  evidence.  Some  facts 
of  which  there  is  proof,  however,  have  been  narrated  for 
the  purpose  of  determining  whether  errors  apparent  on 
the  face  of  the  record  were  prejudicial. 

The  following  letter  was  admitted  in  evidence  over  the 
objection  of  defendant,  and  the  ruling  is  vehemently  as- 
sailed as  erroneous:  "Blanche,  Neb.,  Oct.  20,  1909.  Mrs. 
Rowley:  Please  keep  your  boys  off  my  place  and  away 
from  my  haystacks  and  out  of  my  pasture.  I  saw  them 
there  and  I  will  put  up  with  it  no  longer.  Yours  truly, 
James  Jones,  Jr."  The  state  of  course  makes  no  attempt 
to  justify  the  admission  of  this  letter  as  evidence  of  de- 
fendant's guilt,  but  the  attorney  general  argues  that  it  is 
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in  the  handwriting  of  defendant,  and  was  properly  ad- 
mitted for  tlie  purpose  of  comparison  in  showing  the  gen- 
nineness.  of  another  letter  in  which  defendant  acknowl- 
edged that  Rowley  had  an  interest  in  the  division  fence. 
This  reasoning  cannot  be  ad<)i»ted  to  justify  the  ruling  of 
the  trial  court.  Neither  the  state  in  offering  the  letter 
nor  the  trial  court  in  overruling  tlie  ohjeetion  to  it  limited 
its  consideration  to  the  purpose  of  comparison.  It  was 
idpntified  as  suhstantive  proof  to  be  considered  in  deter- 
mining defendant's  guilt,  and  was  read  to  the  jury  as 
such.  Th«re  whk  uo  instruction  directing  tlie  jury  to  con- 
sider it  only  for  the  purpose  of  showing  the  genuineness 
of  other  letters  written  by  defendant.  It  was  written 
more  than  six  months  after  the  homicide.  It  was  clearly 
irrelevant  and  was  erroneously  admitted.  Was  it  preju- 
dicial to  defendant?  Two  sons  of  the  deceased  Rowley 
testified  that  the  defendant  was  the  aggi'cssov.  This  was 
the  vital  question  when  defendant's  life  was  in  the  bal- 
ance. Defendant  and  bis  brother  testified  that  Rowley 
was  the  aj^gressor.  In  this  situation  the  jury  would  look 
ontside  of  the  conflicting  testimony  of  the  eyewitnesses 
to  other  proofs  for  defendant's  motives  and  propensities, 
and  would  find  in  tlie  letter  quoted,  when  unexplained,  a 
disposition  on  his  part  to  be  unkind  or  cruel  to  the  widow 
and  orphans  he  had  made.  The  logical  effect  of  this  ir- 
relevant evidence  was  to  prejudice  defendant  in  the  minds 
of  the  jury.  Under  the  circumstances  of  tiiis  case,  it  can- 
not be  said  that  the  error  in  overruling  the  objection  to 
the  letter  was  not  prejudicial,  though  such  a  ruling  would 
ordinarily  be  harmless  error  in  a  different  record.  Otlier 
letters  which  were  likewise  irrelevant  were  also  admitted 
in  evidence  over  the  objection  of  defendant. 

Defendant  also  complains  of  the  manner  in  wliich  the 
instructions  requested  by  liim  were  given  to  tiie  jury  by 
the  trial  court.  For  an  acquittal  defendimt  relied  on  self- 
defense  and  most  of  the  instructions  requested  by  him  re- 
lated to  the  law  on  that  subject.  He  requewled  14  instruc- 
tions, and  all  of  tliem  were  given,  but  the  trutl  court  in 
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reading  them  introduced  each  with  the  following  oral 
statement  to  the  jury:  ^^At  the  request  of  the  defciidomt 
I  instruct  yotl  as  follows."  After  the  jury  had  been  thus 
reminded  14  times  that  the  instruction  being  given  was 
requested  by  defendant,  the  trial  court  addressed  them  as 
follows:  ^'Gentlemen  of .  the  jury,  the  court  on  its  own 
motion  instructs  yoii.'^  Then  followed  the  first  instruc- 
tion given  by  the  court  on  its  own  motion.  Seventeen 
more,  consecutively  niimbered,  were  also  given,  and.  each 
was  prefaced  by  the  following  remark  from  the  bench :  "I 
further  instruct  you  as  follows."  Those  given  at  the  re- 
quest of  defendant  were  further  distinguished  from  the 
others  in  the  presence  of  the  jury  by  being  pinned  together 
in  a  separate  package  which  was  indorsed  by  the  judge, 
"Requested  by  defendant."  This  method  of  charging  the 
jury  and  of  emphasizing  the  fact  that  some  of  the  in- 
structions were  given  at  the  request  of  defendant  and  that 
others  were  given  by  the  court  on  its  own  motion  is  criti- 
cised as  erroneous  and  prejudicial.  The  attorney  gener: 
aPs  reply  to  the  argument  is  that  defendant  himself  identi- 
fied his  instructions,  and  in  consequence  requested  the  fol- 
lowing which  the  trial  court  gave :  "The  instructions  given 
by  the  court  at  the  request  of  the  defendant  have  been 
examined  and  approved  by  the  court,  as  truly  stating  the 
law  applicable  to  this  case,  and  it  is  your  duty  to  give 
such  instructicms  the  same  weight  and  consideration  as  if 
given  by  this  court  on  its  own  motion."  This  instruction 
is  no  justification  for  the  action  of  the  trial  coiirt  in  intro- 
ducing those  that  preceded  it  with  the  oral  statement: 
"At  the  reiiuest  of  defendant  I  instruct  you  as  follows." 
Defendant's  purpose  in  requesting  the  instruction  quoted 
was  to  give  those  preceding  it  equal  rank  with  the  in- 
structions  given  by  the  court  on  its  own  motion,  but  there 
is  nothing  in  the  record  to  indicate  that  it  made  a  greater 
impression  on  the  jury  than  the  oral  announcement  which 
the  court  repeated  from  the  bench  14  times:  "4*  the 
request  of  defendant  I  instruct  yjou  as  follows."  The  sit- 
uation was  fui-ther  complicated  by  an  instruction  in  which 


the  jury  were  directed  to  "found  their  verdict  solely  on  the 
evidence  as  given  on  this  trial  and  the  instructions  of  the 
court."  That  the  jury  were  in  doubt  as  to  the  relative 
importance  and  dignity  of  the  different  instructions  is 
conclusively  shown  1^  the  record.  After  they  had  delib- 
erated 20  hours,  without  coming  to  an  agreement,  they 
directed  the  following  inquiries  to  the  trial  judge:  "Can 
the  jurors  ask  the  court  for  instructions  concerning  the 
instructions  that  we  already  have  got?  Are  we  not  to 
consider  all  of  the  instructions  and  render  a  verdict  there- 
from, and  no  one  part?"  These  questions  were  answered 
by  the  court  as  follows:  "The  jury  is  instructed  tliat  they 
should  take  and  consider  all  the  instructions  given  them 
on  this  trial,  in  reaching  their  verdict,  and  not  any  part 
thereof." 

For  instructions  the  jury  properly  look  to  the  court. 
Did  the  instructions  on  the  law  of  self-defense  emanate 
from  the  court  or  from  defendant  who  was  urging  self- 
defense  as  a  justification  for  the  homicide?  Sliould  the 
instructions  given  at  the  request  of  defendant  on  that 
subject  be  considered?  Why  should  the  jury  debate 
these  questions  among  themselves?  It  is  proper  to 
indicate  by  the  record  the  instructions  given  at  the  re- 
quest of  each  party,  but  the  better  practice  forbids  the 
mentioning  of  such  matters  to  the  jury.  It  is  improper 
for  the  trial  court  to  emphasize  the  fact  that  some  of  the 
instructions  given  were  requested  by  defendant  and  that 
others  were  given  by  the  court  on  its  own  motion.  Tlie 
practice  followed  in  this  case  has  often  been  condemned 
by  reviewing  courts.  In  discussing  this  question,  the  su- 
preme court  of  Illinois  said :  "The  instructions  should  go 
to  the  jury  as  the  instructions  of  the  court,  and  the  better 
practice  is  to  have  nothing  appearing  on  the  instructions 
showing  at  whose  instance  they  are  given."  Annals  v. 
People,  134  111.  401. 

The  instructions  requested  by  defendant  were  in  some 
measure  at  least  discrediti^d  by  the  manner  in  which  tJiey 
were  submitted  to  the  jury,  aud  in  the  other  instructions 
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the  law  on  the  subject  of  self-defense  was  not  as  fully  or 
accurately  stated  as  it  should  have  been.  While  the  man- 
ner in  which  the  jury  were  charged  might  not  amount  to 
error  in  many  cases,  the  peculiar  circumstances  of  the 
present  case  lead  to  the  conclusion  that  it  was  error  preju- 
dicial to  defendant. 

For  the  reasons  given,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Bbvebsed. 


Charity  A.   Mblvin,  appellant,  v.   A.   Q.   Hagadobn, 

APPELLEE. 
FnJED  June  29,  1910.    No.  16,092. 

1.  Pleading:    Amended  Petition:    New  Cause  of  Action.     The  facts 

incorporated  in  the  amended  petition  set  out  in  the  opinion  ex- 
amined, and  held  to  constitute  a  separate  and  independent  cause 
of  action  from  that  stated  in  the  original  petition. 

2.  Limitation  of  Actions:   Amended  Petition:    New  Cause  of  Action. 

"Where  the  facts  incorporated  into  a  petition  by  way  of  amend- 
ment constitute  a  cause  of  action  separate  and  independent  from 
that  stated  in  ^he  original  petition,  the  statute  of  limitations 
against  the  cause  of  action  pleaded  in  the  amendment  runs  until 
the  filing  of  such  amended  petition."  Buer^tetta  v.  Tecumseh 
Nat.  Bank,  57  Neb.  604. 

3.  Appeal:  Reversal.    An  appellate  court  will  not  reverse  a  Judgme'nt 

simply  for  the  purpose  of  giving  a  litigant  a  remediless  right. 

Appeal  from  the  district  court  for  Frontier  county: 
KoBBBT  0.  Oee,  Judge.    Affirmed. 

G.  H.  Tdfiner  and  J.  L.  McPheely,  for  appellant 

Morlofiy  Ritchie  d  Wolff,  contra. 

Fawcbtt,  J. 

On  August  18,  1906,  plaintiff  brought  this  suit  in  Fron- 
tier county  to  set  aside  a  deed  from  one  Barton  and  wife 
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to  defendant,  and  thereby  remove  what  plaintiff  alleged 
was  a  cloud  upon  her  title  to  a  quarter  section  of  land  in 
said  connty.  On  April  15, 1907,  plaintiff  filed  an  amended 
petition  praying  tlie  same  relief  as  in  the  flret,  and  tn 
addition  thereto  that  the  court  reinstate  two  mortgages 
which  she  alleges  had  been  released  by  her  grantor  undCT 
a  mistake  of  facte,  and  for  an  aroounting  against  defend- 
ant upon  said  mortgages.  From  a  deoree  finding  generally 
for  the  defendant  and  diamiesing  plaintiff's  suit,  she 
prosecutes  this  appeal. 

The  land  in  controversy  is  d^crihed  as  the  south  half 
of  the  northwest  quarter,  the  northeast  quarter  of  the 
northwest  quarter,  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  3,  township  7,  range  28 
west,  in  Frontier  county.  One  Marion  Pickenpaugh  ob- 
tained the  land  from  the  United  States  government.  The 
record  is  silent  as  to  many  of  the  transfers  affecting  tlie 
title  thereto,  subsequent  to  its  entry  by  Mr.  Pickenpaugh. 
From  an  abstract  of  title  passed  up  to  the  court  by  coun- 
sel for  plaintiff  at  the  oral  argument,  and  to  which  we 
therefore  feel  at  liberty  to  refer,  we  find  that  Mr. 
Pickenpaugh  executed  two  mortgages  to  one  J.  E.  Seeley, 
one  of  the  said  mortgages  being  for  $600,  and  the  other 
for  $90.  Subsequently  Seeley  assigned  the  $600  mortgage 
to  one  William  W.  Smith.  Later  on,  Seeley  and  his  wife, 
AfFa  C  Seeley,  conveyed  the  land  by  quitclaim  deed  to 
Abb  Craig.  This  deed  was  made  December  7,  1891.  Six 
days  prior  to  that  date  (December  1,  1891)  Craig  and  his 
wife  executed  a  mortgage  to  the  said  William  W.  Smith 
for  1600,  and  on  February  16,  1892,  executed  another  to 
J.  E.  Seeley  for  f  90.  On  the  same  day  they  executed  to 
Seeley  a  quitclaim  deed  for  the  land.  These  two  mort- 
gage and  the  quitclaim  deed  were  all  acknowledged  by 
Craig  and  wife  on  February  16,  1892.  These  transfers 
and  dates  tend  strongly  to  corroborate  the  testimony  of 
defendant  given  upon  the  trial,  to  the  effect  that  Craig 
was  only  a  dummy,  taking  title  from  Seeley  and  giving 
the  mortgages  and  reconveyiug  tlie  title  to  him  without 
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consideration.  The  |90  mortgage  executed  by  Picken- 
paugh  wa8  released  by  Seeley  May  1,  1891,  and  the  f600 
Piekenpaugb  mortgage  was  released  by  Smith  February 
23,  1892.  After  obtaining  the  two  mortgages  and  the  quit- 
claim deed  from  Craig,  Seeley  and  his  wife,  Affa,  on  June 
4,  1892,  conveyed  the  land  by  warranty  deed  to  R.  A.  Bar- 
ton, subject  to  the  two  Craig  mortgages.  On  January  16,. 
1899,  Barton  and  his  wife  conveyed  the  land  by  quitclaim 
d(H*d  to  defendant  Hagadom,  for  a  consideration  of  f50, 
which  deed  was  not  recorded  by  Mr.  Hagadom  until  No- 
vember 23,  1905.  October  1,  1902,  William  W.  Smith  ^- 
Higned  the  |600  Craig  mortgage  to  Aflfa  C.  Seeley,  wife  of 
J.  E.  Seeley.  On  November  30,  1902,  R.  A.  Barton  and 
wife  by  quitclaim  deed  attempted  to  con\^y  the  land  to 
Affa  C.  Seeley,  but,  on  account  of  an  error  in  the  descrip 
tion  as  to  one  eighty,  a  second  quitclaim  deed  was  exe- 
cuted by  Barton  and  wife  to  Mrs.  Seeley  on  April  28, 
1904.  In  each  of  these  two  quitclaim  deeds  it  is  recited: 
'*This  deed  is  given  to  convey  any  interest  we  may  have 
in  said  property  at  this  time  and  no  more."  On  October 
13,  1905,  Affa  C.  Seeley,  "as  executrix  of  the  estate  of 
J.  E.  Seeley,  deceased,"  released  of  record  tlie  $90  Craig 
mortgage.  On  November  13,  1905,  William  W.  Smith 
executed  a  release  of  the  $600  Craig  mortgage.  No  re- 
lease of  this  mortgage  was  ever  executed  by  Affa  C.  Seeley, 
who  had  obtained  the  same  by  transfer  from  Smith,  as 
above  shown,  more  than  three  years  prior  to  the  time  Smith 
assumed  to  release  it.  November  28,  1905,  Affa  C.  StM^ley, 
widow,  conveyed  the  property  by  warranty  deed  to  plain- 
tiff. This  deed  is  a  plain,  ordinary,  warranty  deed,  and 
makes  no  reference  to  any  prior  mortgages  by  assignment 
of  the  same  or  otherwise. 

In  her  original  petition,  plaintiff  alleges  that  at  the 
time  of  the  execution  of  the  quitclaim  deed  from  R.  A. 
liartun  to  defendant.  Barton,  being  unable  to  pay  two 
(♦(»rtain  m()rtga<j:es  securing  tlie  sum  of  $725,  and  certain 
;it!crued  interest,  executed  and  placed  in  the  hands  of  de- 
fendant the  quitclaim  deed  with  the  name  of  the  grantee 
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in  blank,  and  with  instructions  to  defendant  to  deliver 
the  deed  to  the  holder  of  the  said  two  mortgages  upon  a 
release  of  the  same,  no  further  consideration  to  be  re- 
quired; that  defendant  paid  no  consideration  whatever 
for  the  said  deed,  and  had  no  authority  to  deliver  the 
deed  except  upon  compliance  with  said  instruction;  that 
at  the  time  of  the  delivery  of  the  deed  he  was  instructed 
to  insert  the  nanie  of  the  owner  of  said  mortgages  as 
grantee  therein ;  ^^that  subsequent  to  the  execution  of  said 
deed  so  placed  in  the  hands  of  defendant  A.  G.  Hagadorn, 
and  it  being  verbally  agreed  as  aforesaid,  the  said  R.  A. 
Barton  and  wife,  for  a  valuable  consideration  to  them 
paid  by  two  several  conveyances  in  due  form  duly  exe- 
cuted, acknowledged  and  delivered,  conveyed  all  of  said 
land  to  said  Affa  C.  Seeley,  being  the  same  conveyances 
liereinbefore  set  forth,  ♦  ♦  ♦  and  as  a  part  of  the  said 
consideration  for  same  the  said  two  mortgages  were  re- 
leased and  canceled  of  record.  At  tlie  time  of  the  pur- 
chase of  said  described  real  estate  by  the  plaintiff,  the 
plaintiff  had  no  notice  of  any  kind  or  nature  of  the  said 
deed  in  blank  to  said  land  so  placed  in  the  hands  of  de- 
fendant A.  G.  Hagadorn,  and  the  said  defendant  receiv- 
ing information  of  the  purchase  of  said  land  by  plaintiff, 
without  any  autliority  wliatever,  fraudulently  inserted  or 
caused  to  be  inserted  in  said  deed  his  name  as  grantee  and 
without  authority  caused  said  deed  to  be  recorded  as 
hereinbefore  set  forth,  he  the  said  A.  G.  Hagadorn  not 
having  in  any  manner  whatever  complied  with  any  of  the 
agreements  or  instructions  to  him  given,  when  said  deed 
was  executed  and  placed  in  his  hands,  and  the  grantors 
who  executed  said  deed  did  not  then  own  or  have  any  in- 
terest of  any  kind  or  nature  in  said  land.  And  plaintiff 
would  further  allege  that  he  the  said  A.  G.  Haga- 
dorn has  never  been  in  possession  of  said  premises,  either 
actual  or  constructive,  but  now  sc^ts  up  and  claims  title 
to  said  premises  against  the  plaintiff*,  but  refuses  to  com- 
mence an  action  at  law  to  try  liis  title  to  the  same,  and  said 
deed  is  a  (*lond  upon  the  plaintiff's  title  to  said  premises 
29 
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and  tends  to  depreciate  the  value  thereof.  The  plaintiff, 
therefore,  prays  that  said  deed  from  B.  A.  Barton  and 
wife  Mary  A.  to  A.  G.  Hagadorn  may  be  set  aside,  can- 
celed of  record,  declared  null  and  void,  and  that  the 
said  cloud  upon  plaintiff's  title  caused  thereby  may 
be  removed,  and  for  sucji  other  relief  as  equity  may  re- 
quire." 

Issues  were  joined  by  answer  and  reply,  and  plaintiff 
proceeded  to  take  the  deposition,  in  Colorado,  of  B.  A. 
Barton.  That  deposition,  when  taken,  thoroughly  dis- 
proved the  allegations  of  plaintiff's  petition.  It  showed 
that  the  quitclaim  deed  from  Barton  to  defendant  was 
made  in  good  faith  for  a  cash  consideration  of  150  above 
incumbrances;  that  it  was  written  out  by  Mr.  Barton  him- 
self, and  that  defendant's  name  was  written  in  the  deed 
prior  to  its  execution  and  delivery.  As  a  result,  evidently, 
of  the  taking  of  that  deposition,  plaintiff,  on  March  29, 
1907,  obtained  leave  to  file  an  amended  petition,  and  was 
given  40  days'  time  in  which-  to  file  the  same.  On  April 
15,  1907,  the  amended  petition  was  filed.  The  amended 
petition  starts  out  by  copying  all  of  the  original  petition 
down  to  the  prayer,  and  then  further  alleges  that  the  two 
quitclaim  deeds  from  Barton  and  wife  to  Affa  C.  Seeley 
were  recorded  long  prior  to  the  recording  of  the  deed 
from  Barton  to  defendant,  and  that  at  the  time  Barton 
executed  the  deeds  to  Affa  C.  Seeley  she,  the  said  Affa  C. 
Seeley,  had  no  notice  whatever,  eitlier  actual  or  construc- 
tive, of  the  quitclaim  deed  from  R.  A.  Barton  and  wife  to 
defendant  A.  G.  Hagadorn.  This  allegation,  as  well  as 
the  allegation  in  plaintiff's  original  petition  that  she  was 
in  possession  of  the  land,  are  thoroughly  disproved  by  the 
evidence.  The  uncontradicted  evidence  shows  that  from 
the  time  the  defendant  received  his  quitclaim  deed  from 
Barton  in  1899  down  to  the  time  of  the  suit  defendant  was 
in  the  undisputed  possession  of  the  land.  It  shows  that 
he  had  about  15  acres  of  it  inclosed  in  a  pasture;  that  he 
was  cultivating  from  45  to  50  acres,  and  that  he  was 
cutting  the  hay  off  all  of  the  rest  of  the  land  available  for 
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thereon,  and  the  defendant  A.  G.  Hagedorn  be  re(iuired 
to  pay  the  same  into  court  to  be  disposed  of  and  dis- 
tributed as  the  court  may  order ;  and  for  such  other  relief 
as  equity  may  require." 

For  answer  to  the  amended  petition,  defendants  set  out 
the  chain  of  title  substantially  as  above  given ;  allege  that 
the  deed  from  Barton  to  defendant  was  in  good  faith; 
that  defendant  immediately  took  exclusive  possession  of 
all  of  said  land  and  fenced  and  used  the  same  as  above 
indicated:  the  recording  of  his  deed  as  above  set  out;  de- 
nies every  allegation  in  plaintiff's  petition  not  specifically 
admitted,  and  then  pleads  the  statute  of  limitations  as 
against  the  mortgages.  Some  objection  to  the  form  of 
this  plea  is  made  by  plaintiff,  but  it  is  so  clearly  without 
merit  that  we  will  not  take  time  to  discu^  it. 

In  the  decree  the  court  found  generally  in  favor  of  de- 
fendant and  against  the  plaintiff,  and  adjudged  and  de- 
creed "that  plaintiflPs  action  be  dismissed  as  to  defend- 
ant A.  G.  Hagadorn,  and  that  said  defendant  A.  G.  Haga- 
dorn  go  hence  without  day  and  recover  of  plaintiff  his 
costs  herein  expended  taxed  at dollars." 

Plaintiff  assigns  two  reasons  for  a  reversal:  "First. 
That  the  plaintiff  was  entitled  to  be  subrogated  to  the 
rights  of  the  mortgages,  and  the  two  mortgages  reinstated 
and  made  a  lien  on  the  land.  Second.  That  the  decree  is 
not  supported  by  the  evidence."  Plaintiff  must  fail  in 
both  of  these  contentions.  Even  if  the  evidence  appear- 
ing in  the  record  were  competent  and  suflScient  to  sliow 
the  former  validity  of  the  two  mortgages  in  controversy 
and  the  release  of  the  same  by  plaintiff,  which  we  very 
seriously  question,  the  same  evidence  shows  that  the  notes 
which  the  mortgages  were  given  to  secure  became  due  De- 
cember 1, 1896,  and  Febiniary  16,  1897,  respectively.  Both 
mortgages  would  therefore  be  barred  in  ten  years  there- 
after, or  on  February  16,  1907,  there  being  no  evidence  in 
the  record  to  show  that  any  payments  of  either  principal 
or  interest  were  ever  made  upon  either  of  them.  The 
amended  petition  which,  for  the  first  time,  asserted  any 
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rights  under  the  mortgages  was  not  filed  until  April  15, 
1907.  It  is  argued  by  plaintiff  that  the  original  and 
amended  petitions  became  one  record,  and  hence  that  the 
suit  was  brought  upon  the  filing  of  the  original  petition. 
As  a  general  proposition,  and  under  certain  circum- 
stances, that  is  true,  but  that  is  not  the  law  when  the 
amendment  introduces  an  entirely  new  cause  of  action, 
as  was  done  in  the  present  case.  In  the  original  petitidn, 
plaintiff  asserted  that  she  was  the  owner  of  the  land,  tha't 
the  deed  from  Barton  to  Hagadorn  which  clouded  her 
title  was  fraudulent  and  void,  and  prayed  simply  that  it 
should  be  set  aside  and  removed  as  a  cloud  upon  her 
title.  After  taking  Mr.  Barton's  deposition  and  discover- 
ing that  she  could  not  succeed  in  that  suit,  she  then  added 
a  new,  separate  and  distinct  cause  of  action,  in  which  she 
asserts  that  the  two  mortgages  in  controversy  were  re- 
leased by  mistake,  or  rather  under  a  misapprehension  of 
the  state  of  the  title,  and  prays  that  they  be  reinstated, 
and  for  an  accounting  thereon.  If  the  mortgages  had 
never  been  released,  they  would  at  that  time  have  been 
barred  by  the  statute  of  limitations.  Their  release  by 
mistake  or  under  misapprehension  did  riot  toll  the  stat- 
ute. Moreover,  even  though  it  were  to  be  conceded  that 
the  petition  and  amended  petition  must  be  treated  as  one 
record,  and  that  by  the  warranty  deed  from  Affa  0.  Seeley 
to  plaintiff,  plaintiff  became  subrogated  to  the  rights  of 
Mrs.  Seeley  under  those  mortgages,  we  could  not  grant  an 
accounting  and  a  decree  of  foreclosure  of  the  mortgages 
in  this  suit  for  the  reason  that  the  petition  fails  to  allege 
that  no  action  at  law  has  ever  been  commenced  for  the 
payment  of  the  debt  secured  by  said  mortgages  or  any  por- 
tion thereof.  So  that  all  that  we  could  do  would  be  to 
set  aside  the  releases  of  the  mortgages  on  the  ground  that 
they  were  executed  by  mistake.  This  would  leave  them 
standing  as  if  they  had  never  been  released,  and  would 
put  plaintiff  to  an  entirely  new  suit  for  their  foreclosure; 
in  which  suit  the  plea  of  the  statute  of  limitations  would 
have  to  be  sustained.    An  appellate  court  will  not  reverse 
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a  judgment  simply  for  the  purpose  of  giving  a  litigant  a 
remediless  right 
The  evidence  fully  sustains  the  judgment. 

Affibmbd. 
KooT,  J.,  concurs  in  the  conclusion. 


Louis  W.  ScHLOTE,  appeij.ee,  V.  Myron  D.  Walker, 

APPELLANT. 

Filed  Jitnk  29,  1910.    No.  16,107. 

Appeal:  Affirmance.  Where,  in  a  controversy  between  parties,  the 
amount  Involved  is  within  the  jurisdiction  of  a  justice  of  the 
peace,  and  a  judgment  is  entered  thereon  in  the  county  court, 
and  on  appeal  to  the  district  court  a  similar  judgment  is  entered, 
this  court,  on  appeal,  finding  no  prejudicial  error  in  the  record, 
will  aflBrm  the  judgment  of  the  court  below  without  discussion. 

Appeal  from  the  district  court  for  Pierce  county:  An- 
son A.  Welch,  Judge.     Affirmed. 

Douglas  Cones,  for  appellant. 

J.  A.  Van  Wag  en  en,  contra. 

Pawcett,  J. 

Plaintiff  and  defendant,  with  their  respective  wives, 
entered  into  a  written  contract  for  an  excliange  of  farms, 
the  final  excliange  to  take  place  on  the  first  of  the  follow- 
ing March.  The  contract  gave  plaintiff  the  right  to  go 
upon  defendant's  land  to  do  fall  plowing.  Plaintiff 
availed  himself  of  tins  right,  and  plowed  30  acres  of  land. 
After  the  plowing  liad  been  done,  and  about  December  1, 
plaintiff  learned  that  defendant  was  not  going  to  carrj' 
out  the  contract  of  exchange.  He  thereupon  called  upon 
defendant  and  asked  him  "What  about  the  plo^^'ing?" 
Defendant    said    he   would    pay    him    for    the   plowing. 
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Cabrib  B.  Cobb,  appelleb,  v.  Nannie  C.  Macparland, 

exboutbix,  appellant. 

FiLKD  June  29,  1910.    No.  15,904. 

1.  WIIIb:  Election.  No  general  rule  can  be  formulated  defining  wliat 
acts  of  acceptance  or  acquiescence  shall  be  sufficient  to  constitute 
an  election  between  a  devise  in  a  will  and  a  right  inconsistent 
with  the  will.  There  must  be  an  intention  to  make  an  election 
or  some  decisive  act  that  will  prevent  restoring  the  parties  af- 
fected to  the  same  situation  as  If  such  act  had  not  been  per- 
formed. 


2. :    .     An  attempt  to  take  both  the  property  given  by 

the  will  and  the  right  inconsistent  with  the  will  does  not  con- 
stitute an  election;  when  one  is  taken  and  the  other  rejected 
there  is  an  election;  if  one  Is  taken,  and  the  situation  of  the 
parties  affected  is  so  changed  with  reference  to  the  property  or 
rights  involved  that  they  cannot  be  restored  to  their  former  situ- 
ation, the  election  is  complete. 

3.  :    Payment  of  Mobtoaoe:    Pbiob  Conveyance.    The  provision 

in  a  will  that  the  mortgage  upon  a  certain  tract  of  land  shall  be 
paid  out  of  the  estate  is  not  inconsistent  with  a  former  contract 
by  the  testator  to  convey  the  land  to  another. 

4.  Statute  of  Frauds:    Sale  or  Lanp:    Parol  Contract:     Past   Paa- 

FOBMANCE.  The  cfFect  of  section  6  of  the  statute'  of  frauds  (Oomp. 
St.  1909,  ch.  32)  is  to  continue  the  practice  by  which  at  the  time 
of  enacting  the  statute  courts  of  equity  compelled  the  specific 
performance  of  parol  contract  to  convey  real,  estate  for  the  pur- 
pose of  preventing  fraud  and  injustice  when  there  has  been  a 
part  performance. 

5.  Evidence:   Statements  of  Decedents.    Testimony  as  to  statements 

made  by  a  deceased  person  many  years  before  the  testimony  is 
given  must  be  scrutinized  closely;  but  when  it  appears  that  the 
circumstances  were  such  that  the  parties  testifying  must  have 
given  close  attention  to  the  statements  when  made,  and  to  the 
exact  meaning  of  the  party  who  made  them,  and  strongly  Indi- 
cate the  reasonableness  and  probability  of  the  statements,  and 
the  statements  are  against  the  apparent  interest  of  the  party 
making  them,  such  evidence  may  be  sufficient  to  establish  the 
fact  stated. 

6.  Statute  of  Frauds:    Sale  of  Lanu:     Parol  Contract:    |*abt  Pkb- 

FORMANCE.  Payment  of  the  consideration  for  the  conveyance  of 
real  estate,  the  purchaser   being  in  possession  at  the   time  of 
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pernument  Improvements  on  the  U 
to  the  terms  of  euch  poBsesalon,  ^ 
as  to  tube  the  contract  to  convey  < 

Appeal  from  the  district  com 

WiLLABD  E.  StBWAET,  JDDQB.     A 

Hall,  Woods  da  Pound,  for  appi 
Field,  Bicketts  d  Ricketts,  con 
Sedgwick,  J. 

On  the  5th  day  of  July,  1905, 
in  Los  Angeles,  OaHfornia.  At 
held  the  legal  title  to  1,040  acree 
of  Denton,  Lancaster  county,  N' 
erty.  The  only  heira  to  survive 
the  defendant  Mrs.  Nannie  C.  Mt 
sons,  Prank  S,  Cobb  and  Gilbert 
deceased  son,  Moffitt  McKinne 
widow,  Mrs.  Carrie  B.  Cobb,  the 
a  will  by  which  he  devised  to 
farland,  an  undivided  one-half 
land,  and  to  each -of  his  said  gra 
fourth,  subject  to  life  estate  to  t 
lierein.  The  estate  devised  to  tl 
of  the  one-half  devised  to  her  tn 
during  her  life.  The  defendant 
the  executrix  of  her  father's  will. 
Cobb  was  county  treasurer  of  L 
discovered  that  there  was  a  sbor 
he  and  his  sureties  were  notified 
■  quired  to  mate  settlement.  Am 
sureties  on  his  official  bond.  Th 
alleged  that  the  deficit  was  $48, 
Amasa  Cobb  as  one  of  said  sun 
personally  liable  for  the  paymen 
about  this  time  Moffitt  McEinne; 
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cies  of  life  insurance  payable  to  this  plaintiff,  and  that 
she  collected  thereon,  together  with  the  proceeds  of  cer- 
tain personal  property  belonging  to  the  plaintiff,  an 
amount  aggregating  about  the  sum  of  f  16,000,  and  that 
Amasa  Cobb,  to  induce  the  plaintiff  to  give  to  him  the 
said  money  to  meet  his  liability  on  the  bond  of  MofBtt 
McKinney  Cobb,  "promised  the  plaintiff  he  would  be- 
queath and  devise  unto  the  said  plaintiff,  absolutely,"  the 
farm  which  she  then  occupied,  being  800  acres  of  the  land 
above-mentioned;  that  she  let  Amasa  Cobb  have  the 
$16,000  and  the  same  was  used  by  him  in.  settling  his  lia- 
bility upon  the  said  bond,  and  she  asked  for  a  judgment 
"that  it  be  decreed  that  the  said  Amasa  Cobb  was  bound 
to  leave  by  his  last  will  and  testament  to  the  plaintiff 
above  named,  absolutely,"  the  said  800  acres  of  land,  and 
that  the  contract  between  the  plaintiff  and  the  said  Amasa 
Cobb  be  specifically  enforced,  and  plaintiff  vested  with  the 
title  to  said  land  and  the  same  be  quieted  in  the  plaintiff. 
The  trial  court  found  for  the  plaintiff  and  entered  a  de- 
cree accordingly,  and  the  defendant  appeals. 

The  principal  question  presented  in  the  case  is  as  to  the 
suflftciency  of  the  evidence  to  establish  the  contract  relied 
upon.  The  defendant  presented  several  questions  of 
estoppel  and  election  which  she  insists  ought  to  defeat 
the  plaintiff's  claim. 

1.  The  said  1,040  acres  of  land  consist  of  two  tracts, 
one  of  800  and  the  other  of  240  acres.  Both  of  these 
tracts  for  several  years  prior  to  the  death  of  Mofltt  Mc- 
Kinney Cobb  were  occupied  and  farmed  by  him  and  his 
wife,  this  plaintiff.  They  cannot  be  said  to  be  adjoining, 
but  they  are  contiguous,  the  southeast  corner  of  the  smaller 
tract  touching  the  northwest  corner  of  the  larger  one. 
Soon  after  the  death  of  Amasa  Cobb  negotiations  were  be- 
gun for  the  sale  of  the  smaller  tract  of  land,  and  it  ap- 
pears from  the  evidence  that  the  plaintiff  participated  in 
those  negotiations  and  was  anxious  that  the  sale  be  made. 
She  wrote  several  letters  to  the  defendant,  apparently 
seeking  to  promote  this  sale,  and  finally,  when  it  was  ac- 
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ceeds,  in  accordance  with  the  provisiona  of  the  will.  It 
ia  insisted  by  the  defendant  that  this  action  on  the  part 
of  the  plaintiff  estops  her  now  to  claim  'adversely  to  the 
proTisions  of  the  will.  It  is  a  fandamental  principle  of 
law  that  one  who  accepts  a  beneficia]'  interest  under  a  will 
thereby  adopts  the  whole  will,  and  renounces  every  right 
or  claim  that  is  inconsiBtent  with  the  will.  This  is  a 
principle  of  universal  application,  and  it  extends  so  far 
that,  when  a  testator  in  hiB  will  disposes  of  property  which 
belongs  to  a  third  p^ty  and  at  the  same  time  makes  pro- 
vision for  that  third  party  in  his  will,  the  party  whose 
property  is  so  wrongfully  disposed  of  cannot  accept  the 
provision  made  for  him  in  the  will,  without  allowing  his 
property  to  be  disposed  of  as  the  will  provides.  Jermmgs 
V.  Jennings,  21  Ohio  St.  56.  The  plaintiff  is  asking  to 
enforce  an  allied  contract  by  which  she  is  to  have  the 
800-acre  tract,  absolutely,  contrary  to  the  provisions  of 
the  will.  At  the  same  time  she  has  claimed  and  received 
under  the  provisions  of  the  will  her  portion  of  the  proceeds 
of  the  remaining  tract  of  land.  There  is  no  doubt  that  the 
plaintiff  must  elect  which  course  she  will  pursue.  She  now 
insists  that  this  action  on  her  part  does  not  amount  to  an 
election.  She  alleges  that  she  was  not  fully  informed  of 
her  rights  at  the  time  she  received  the  proceeds  of  the  sale 
of  this  land,  and  that  before  the  land  was  sold  she  had 
taken  decisive  action  to  enforce  this  contract  upon  wliich 
she  now  snes,  and  has  never  desisted  from  her  determina- 
tion to  insist  upon  this  contract  She  offers  to  return  the 
money  which  she  received  as  a  part  of  the  proceeds  of  the 
sale  of  the  land,  and  asks  that  she  be  allowed  to  do  so,  if 
the  court  shall  find  that  her  action  in  that  regard  inter- 
feres with  her  fight  to  elect  to  enforce  the  contract  she 
now  sues  upon.  The  trial  court  found  in  her  favor  upon 
this  issue,  and  required  her  to  return  the  money  which  she 
received  from  the  proceeds  of  the  sale  of  the  land.  In  this 
finding  we  think  the  trial  court  is  right. 
It  appears  that  after  the  death  of  Amasa  Cobb  the 
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plaintiff  consulted  with  Mr.  A.  E.  Harvey,  a  fonner  part- 
ner of  Judge  Cobb,  and  a  prominent  member  of  the  bar 
of  this  state,  and  then  a  member  of  the  firm  of  Harvey  & 
Harvey,  engaged  in  the  practic'e  of  law  at  Lincoln,  Ne- 
braska. In  March,  1906,  a  petition  was  prepared  for 
plaintiff  to  begin  an  action  in  the  district  court  for  Lan- 
caster county  to  enforce  the  contract  herein  sued  upon. 
This  petition  the  plaintiff  left  with  her  attorneys,  Harvey 
&  Harvey,  and  she  testifies  that  she  supposed  that  that 
began  the  proceedings,  and  that  she  did  not  know  that 
there  was  anything  further  necessary  for  her  to  do  until 
she  was  further  notified  by  her  counsel,  and  that  she  was 
told  by  her  attorneys  that  the  sale  of  the  240-acre  tract 
and  participating  in  the  proceeds  by  her  would  in  no  way 
interfere  with  her  enforcement*  of  the  contract  herein  sued 
upon,  and  that  she  never  elected  nor  intended  to  elect  to 
take  what  was  given  her  by  the  terms  of  the  will  in  lieu 
of  her  right  to  enforce  this  contract.  We  think  the  evi- 
dence fully  justifies  this  contention.  The  deed  of  240 
acres  was  signed  by  some  of  the  parties  on  the  8th  day  of 
.June,  1906,  and  was  acknowledged  by  this  plaintiff  and 
others  on  the  6th  day  of  July,  1906,  several  months  after 
she  supposed  she  had  begun  proceedings  upon  this  con- 
tract In  the  nature  of  things,  no  general  rule  can  be 
formulated  defining  what  acts  of  acceptance  or  ac- 
quiescence shall  be  sufficient  to  constitute  an  election.  In 
each  case  presented  the  question  arises  whether  it  was  in- 
tended to  make  an  election  and  whether  all  parties  can  be 
restored  to  the  same  situation  as  if  the  act  which  it  is 
claimed  constitutes  an  election  had  never  been  performed, 
and  these  considerations  generally  control  unless  such  in- 
quiries are  precluded  by  lapse  of  time  or  other  special 
circumstances  in  the  case.  Medill  v.  Snyder,  61  Kan.  15 ; 
Bierer^s  AppeaJ,  92  Pa.  St.  265 ;  Goodrum  v.  Goodrum,  56 
Ark.  532.  Under  the  advice  of  her  counsel  it  may  fairly 
be  said  that  the  plaintiff  attempted  to  take  both  the  land 
given  her  by  the  will  and  the  land  she  claimed  to  be  en- 
titled to  under  the  alleged  contract.    This  was  done  under 
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a  mistake  as  to  her  rights,  but  if  it  had  been  done  pur- 
posely and  intentionally  it  could  not  be  said  to  be  an 
election.  An  attempt  to  take  one  and  reject  the  other  is 
an  election,  but  an  attempt  to  take  both  cannot  be  said  to 
be.  Huston  v.  Gone,  24  Ohio  St.  11.  Tlie  plaintiff  cannot 
be  said  to  have  elected  to  take  her  share  of  the  proceeds 
of  the  sale  of  the  240-acre  tract  as  given  her  by  the  will 
in  lieu  of  her  right  to  the  other  tract  of  land  under  her 
alleged  contract,  unless  in  taking  the  proceeds  of  the  sale 
she  acted  in  full  knowledge  of  her  rights  and  intended  by 
that  act  to  choose  the  one  rather  than  the  other.  Millikin 
V.  WelUver,  37  Ohio  St.  460. 

2.  It  appears  that  at  the  time  of  the  death  of  Amasa 
Cobb  his  land  in  Denton  town.ihip  was  subject  to  a  mort- 
gage of  $4,000,  and  after  his  death  the  defendant,  as 
executrix  of  his  will,  paid  the  mortgage  out  of  funds  in  her 
hands  as  such  executrix,  and  this  she  alleges  she  would 
not  have  done  liad  she  known  that  the  plaintiff  would  at- 
tempt to  enforce  her  alleged  contract  for  tlie  800  acres  of 
land.  We  do  not  think  there  is  any  merit  in  this  conten- 
tion. The  determination  of  the  main  question  in  the  case 
must  determine  this  matter  also.  If  there  was  a  contract 
that  ttiis  plaintiff  should  have  the  land,  it  was  the  land 
itself  that  she  was  to  have,  and  not  an  eiiuity  therein  sub- 
ject to'  a  mortgage.  The  provision  therefore  of  the  will 
that  this  mortgage  should  be  paid  by  the  executrix  tliereof 
is  not  inconsistent  with  the  existence  of  the  contract  al- 
leged by  the  plaintiff, 

3.  The  defendant  contends  that  the  plaintiff  has  failed 
to  prove  the  contract  upon  which  she  sues.  The  first 
question  discussed  in  this  contention  is  whether  the  stat- 
ute of  frauds  applies.  Are  contracts  to  make  a  will  de- 
vising real  estate  within  the  exception  of  scftion  4  of  that 

.statute?  It  is  urged  that,  since  under  section  4  (Oomp. 
St.  1909,  oh.  32)  a  nun<'upative  will  may  dispose  of  real 
estate,  an  agreement  to  make  such  disposition  is  excepted 
from  the  statute  and  may  be  proved  by  parol  evidence. 
In  many  decisions  of  this  court  it  has  been  assumed  that 
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a  contract  to  dispose  of  real  estate  by  will  is  within  the 
statute  of  frauds^  and  cannot  be  established  by  parol  evi- 
dence, unless  there  has  been  such  part  performance  as 
will  bring  it  within  section  6  of  the  statute.  That  sec- 
tion provides:  "Nothing  in  this  chapter  contained  shall 
be  construed  to  abridge  the  powers  of  the  court  of  clian- 
cery  to  compel  the  specific  performance  of  agreements  in 
cases  of  part  performance."  By  this  section  the  legislature 
undoubtedly  intended  to  recognize  and  continue  the  prac- 
tice which  then  obtained  in  courts  of  equity  to  compel  the 
specific  performance  of  oral  contracts  to  convey  real  es- 
tate for  the  puri)ose  of  preventing  frauds  and  injustice 
where  there  has  been  a  part  performance.  Other  courts 
have  held  that  contracts  to  dispose  of  real  estate  by  will 
are  within  the  statute  of  frauds.  Gould  v.  Mansfield^  103 
Mass.  408;  Hamilton  v.  TMrston,  9*3  Md.  213;  Fa7e  v.  Hale, 
90  Va.  728.  In  New  York  a  statute  similar  to  ours  has 
been  so  construed.  Gooding  v.  Brown,  35  Hun  (N.  Y.) 
148;  Ludimg  v.  Bnnu/art,  48  App.  Div.  (N.  Y.)  613.  We 
do  not  find  it  necessary  in  this  case  to  review  the  author- 
ities for  the  purpose  of  ascertaining  wiietlier  this  court 
has  been  in  error  in  assuming  this  to  be  the  rule.  Does 
this  evidence  show  that  such  a  contract  as  alleged 'was 
made,  and,  if  the  statute  applies,  that  there  has  been  such 
part  performance  as  to  take  this  case  out  of  the  provision 
of  the  statute? 

One  of  the  parties  being  prevented  from  testifying  by 
death,  the  law  forbids  the  other  to  testify  to  any  trans- 
actions between  them.  Tlie  defendant  contends  that  the 
plaintiff  has  not  shown  that  she  received  more  than  JIO,- 
000  ui)on  her  life  insurance,  nor  that  more  than  that 
amount  was  necessary  to  make  the  settlement  with  the 
county  in  addition  to  the  money  which  the  evidence  shows 
was  received  from  other  sources  and  used  for  that  pur- 
pose, and  also  that  the  value  of  the  800  acres  of  land  was 
greatly  in  excess  of  the  amount  furnished  by  the  plaintiff 
in  making  settlement.  The  i)laintiff  testitied  that  she  re- 
ceived from  the  Fraternal  Aid  Association  |2,000,  from 
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and,  notwithstanding  that  ^e  was  greatly  interested  in 
the  result  of  the  litigation,  her  testimony  appears  to  be 
candid  and  consistent.  No  record  was  kept  of  the  trans- 
actions, and  it  was  not  to  he  supposed  that  she  would  be 
able  to  remember  the  names  of  tlie  different  companies  and 
the  exact  amounts  she  received  from  each  with  the  sjune 
accuracy  that  she  would  recollect  the  amount  that  it  was 
necessai^  for  her  to  furnish  in  order  to  enable  her  father- 
in-law  to  make  the  desired  settlemeut,  and  the  amount 
accordingly  paid  by  her  for  that  purpose.  We  iind  noth- 
ing in  the  record  to  discredit  her  testimony  upon  these 
matters,  supported  as  it  is  by  so  many  well-established 
circumstances. 

The  defendant  contends  that  the  whole  amount  of  short- 
age to  be  supplied  was  136,088.61,  while  the  plaintiff  al- 
leges it  to  have  been  over  $48,000.  Mr.  McClay  was  first 
appointed  administrator  of  the  estate  of  Mofltt  McEin- 
ney  Cobb,  and  he  testifies  tliat  the  amount  of  shortage 
demanded  by  the  county  was  |46,000,  and  that  afterwards 
the  county  made  the  concession  of  f2,000,  reducing  the 
amount  claimed  to  $44,000;  that  the  amount  paid  to  the 
county  from  the  sale  of  the  auditorium  lots  through  Mr. 
Boggs  was  ?13,540.56,  and  that  tlie  suretira  on  the  bond 
paid  $10,730.  If  these  figures  are  correct,  it  would  leave 
the  sum  of  $21,724  to  be  paid  from  other  sources.  A  part 
of  this  was  paid  from  the  estate  of  Moffitt  McKinney 
Cobb.  His  personal  property  had  been  mortgaged  to  se- 
cure this  shortage,  and  the  evidence  shows  that  in  this 
mortgage  was  included  property  that  belonged  to  this 
plaintiff.  The  plaintiff  took  the  mortgaged  property  and 
settled  with  the  county  therefor.  It  is  perhaps  difBcnIt 
to  determine  from  the  evidence  exactly  how  much  money 
the  plaintiff  furnished  from  her  life  insurance  and  other 
Hources.  She  had  great  confidence  in  Judge  Oobb  and 
greatly  respected  his  opinions  and  wishes.  She  was  mani- 
festly justified  in  this,  as  the  whole  record  shows  that 
in  the  midst  of  the  most  trying  and  embarrassing  circum- 
stances he  conducted  the  whole  matter  with  the  strictest 


integrity,  and  manifested  that  he  was  actuated  hy  tlie 
most  iiunorable  motives.  He  was  determined  that  the 
county  should  suffer  no  loss  upon  his  account,  unr  l>ecause 
of  the  transactions  of  his  son,  and  wliether  or  not  he  prom- 
ised lier  as  she  says,  she  listened  to  his  advice  and  was 
jjoverned  by  his  wishes. 

As  to  the  value  of  the  land  at  tlie  time  of  tlie  trans- 
actions in  question,  the  evidence,  as  is  usual  iii  such  cases, 
is  more  or  less  conflicting.  It  appears  tliat  the  land  iw 
somewhat  inferior  in  quality,  and  it  also  appears  that  in 
1896  when  the  settlement  was  made  tliere  were  very  few 
transactions  iu  real  estate  and  sales  of  farm  land  were 
not  frequent  The  plaintiff  called  many  witnesses  who 
were  familiar  with  these  lauds  and  were  from  experience 
qualified  to  give  an  opinion  of  their  value,  and  wlio  te.'^ti- 
fied  that  the  land  at  that  time  was  worth  from  ?12  to  |15 
an  acre.  The  defendant  also  called  witnesses  who  were 
in  position  to  give  opinion  in  regard  to  the  value  of  these 
lands,  and  who  generally  fixed  the  value  hetwci-n  -f-.'O  and 
f30  an  acre.  From  the  whole  testimony  it  may  be  said 
that  the  land  was  probably  at  that  time  worth  fi-oin  $12  to 
$18  an  acre.  However,  all  of  the  witnesses  agree  that  it 
was  difficult,  if  not  impossible,  to  sell  land  at  that  time 
for  its  real  value,  and  if  it  had  been  necps.'sary  to  sell  this 
land  to  satisfy  the  demands  of  the  county,  it  is  doubtful 
whether  as  much  as  ^15,000  could  have  been  realized  from 
it.  It  seems  clear  from  the  evidence  that  the  amount  of 
money  furnished  by  the  plaintiff  toward  the  settlement 
with  the  couuty  was  not  so  disproportionate  to  the  actual 
value  of  the  land  as  to  render  the  contract  which  she 
alleges  an  unreasonable  one. 

It  is  contended  that  there  is  not  sufficient  evidence  to 
prove  the  alleged  promise,  nor  to  prove  such  pavt  perform- 
ance on  the  i)art  of  the  plaintiff  as  to  tai;e  the  contract 
out  of  the  statute  of  fraud.s.  There  is  a  larjje  mass  of 
testimony  as  to  the  negotiations  and  scttli'inniit  v.ith  the 
county,  and  as  to  the  part  which  Judf.'e  Cobb  tnnk  in  the 
whole  of  this  transaction,  and  as  to  his  decIarMtii.ns  ami 
SO 
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statements  after  he  received  this  money  from  the  plnin- 
tiff,  and  of  his  promise  to  her  to  give  her  the  farm  in  ques- 
ticm  in  consideration  of  the  money  which  he  had  so  re- 
ceived. These  witnesses  were  testifying  to  conversations 
that  took  place  with  the  deceased  person  more  than  ten 
yeai's  prior  to  the  giving  of  their  testimony.  It  is  always 
held  that  such  testimony  is  to  be  examined  very  closely. 
The  frailty  of  human  memory  is  such  that  it  is  generally 
difficult,  and  frequently  impossible,  to  reproduce  the  exact 
meaning  intended  when  the  statements  were  made.  We 
should  look  at  the  conditions  under  which  the  statements 
were  made,  and  inquire  whether  there  is  anything  in  the 
circumstances  and  the  relations  of  the  i)arties  tending  to 
fix  the  real  meaning  of  the  statements  in  the  minds  of 
those  who  heard  them.  The  evidence  shows  that  this 
shortage  in  the  accounts  of  the  county  treasurer,  and  his 
tragic  death  soon  after  the  shortage  had  been  discovered, 
and  its  effect  upon  his  father,  who  had  long  been  a  man 
of  prominence  in  the  state,  a  general  in  the  army,  and 
for  many  years  a  judge  of  this  court,  were  matters  of 
great  importance  and  of  general  interest  It  also  appears 
from  the  evidence  that  it  was  generally  known  that  it  had 
been  proposed  and  contemplated  that  this  plaintiff  should 
devote  her  money  to  the  settlement  with  the  county,  leav- 
ing herself  and  her  two  children  substantially  without 
support,  and  many  friends  of  Judge  Cobb,  his  former  part- 
ner, Mr.  Harvey,  his  family  physician,  and  many  others  of 
his  intimate  friends,  men  of  high  character  and  standing 
in  the  community,  consulted  with  Judge  Cobb  in  regard 
to  the  matter.  These  men  testify  that  Judge  Cobb  as- 
sured them  that  he  had  no  other  means  with  which  to 
make  this  settlement  with  the  county;  that  to  sell  the 
land  for  that  purpose  would  be  a  great  sacrifice  under 
the  conditions  then  existing;  that  the  plaintiff  had  con- 
sented to  turn  over  this  money  to  complete  this  settle- 
ment, and  that  she  would  lose  nothing  by  it;  that  in  re- 
turn for  tliis  money  she  was  to  have  the  farm  on  which 
she  lived.     To  some  of  these  men  he  said  that  he  had 
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promised  her  the  farm;  to  others  he  said  that  she  and  hei- 
children  would  have  the  farm;  to  others  he  said  that  he 
had  given  her  the  farm.  Several  of  these  witnessos  testify 
positively  that  the  amonnt  he  so  stated  to  have  been  fur- 
nished by  the  plaintiff  was  |16,000.  The  volume  of  evi- 
dence in  this  record  tending  to  estahlish  the  contract  sued 
upon,  together  with  counter  evidence,  is  bo  great  tliat  we  • 
cannot  extend  this  opinion  to  attempt  an  analysis  of  tlio 
evidence  given  hy  tlie  various  witnesses.  It  is  very  cleiir 
from  this  evidence  that,  during  and  after  the  time  that 
this  settlement  was  pending,  Judge  Cohb  expected  that 
this  plaintiff  would  have  the  farm  in  question,  and  we 
think  that  the  whole  evidence  taken  together  proves  that 
he  promised  that  she  should  have  it  in  consideration  of  the 
monej  furnished  by  her  in  making  the  settlement. 

It  is  Insisted  that  the  evidence  does  not  stiow  a  suffi- 
cient part  performance  to  take  this  contract  out  of  the 
statute;  that  the  payment  of  the  purchase  price  alone  is 
not  sufficient.  Payment  of  the  purcliase  price  and  pos- 
session by  the  purchaser  under  the  contract  is  genially, 
if  not  universally,  held  to  be  sufficient  part  performance. 
This  plaintiff  and  her  husband  were  in  pos.scssion  of  this 
land  for  many  years  prior  to  his  death,  and  after  his  deatli 
she  continued  in  posses.sion.  The  relation  that  they  sus- 
tained to  this  land  does  not  appear  to  be  the  ordinary  re- 
lation of  tenancy,  and  the  evidence  is  not  clear  that  it 
was  understood  and  agreed  by  the  parties  that  the  pos- 
session of  the  plaintiff  was  under  the  contract  sued  upon. 
A  contract  to  dispose  of  property  by  will  assumes  that  the 
promisor  is  to  have  the  use  of  the  property  during  his 
life.  The  plaintiff  made  valuable  improvements  upon  the 
land  after  the  contract  in  question  was  made,  and  was 
never  interfered  with  or  questioned  in  her  management 
of  the  property  as  owner.  We  think  that  the  circum- 
stances shown,  together  with  full  payment  for  tlie  land, 
are  sufficient  under  section  6  of  our  statute  of  frauds. 

It  is  strenuously  and  fervidly  maintained  upon  tlie  oral 
argument  that  the  whole  life  and  character  of  Judge  Oobl>. 
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as  reflected  in  this  evidence,  were  inconsistent  with  the 
idea  that,  after  making  snch  a  promise  to  this  plaintiff, 
he  conld  have  been  induced  to  make  a  different  provision 
in  his  will.  Soon  after  the  death  of  his  son  he  went  to 
<^^alifornia,  where  his  daughter,  the  defendant,  was  resid- 
ing, and  finally  in  1901  he  appears  to  have  made  that  his 
permanent  home.  He  was  more  than  80  years  of  age,  in 
feeble  health,  and  a  man  of  kind  heart  and  generous  dis- 
position. While  he  was  living  in  Los  Angeles  with  the 
defendant  he  gave  her  a  large  amount  of  property,  aggre- 
gating, according  to  this  evidence,  considerably  more  than 
120,000.  In  the  will  that  was  probated  he  gave  her  one- 
half  of  the  1,040  acres  of  land  in  Denton  township,  and  all 
of  the  residue  of  his  property,  amounting  to  several  thou- 
sand dollars. 

It  is  useless  to  speculate  as  to  the  change  in  his  pur- 
pose. If  he  considered  at  the  time  that  he  was  merely  ex- 
pressing his  intentions  as  to  the  future,  and  that  those 
intentions  might  be  changed,  if  afterwards  upon  change 
of  circumstances  and  environment  he  should  regard  his 
duty  in  a  different  light;  or  if  in  his  advanced  years  and 
feeble  condition  he  lost  interest  in  business  matters,  and 
did  not  consider  the  importance  of  the  transactions  in 
which  he  participated,  the  result  is  the  same.  The  will 
was  not  a  sudden  caprice.  He  wrote  and  signed  a  similar 
will  soon  after  he  began  visiting  in  California,  in  1898, 
and  that  will  appears  also  to  have  been  preserved.  We 
cannot  agree  with  counsel  that  if  the  contract  sued  upon 
is  established  it  reflects  upon  the  integrity  of  Judge  Cobb 
in  making  the  will.  No  such  con'clusion  is  necessary  upon 
this  record.  It  is  unnecessary  to  determine  the  cause  or 
causes  that  resulted  in  the  insertion  of  these  ineffectual 
provisions  in  the  will.  It  is  enough  to  know  that  the 
right  to  this  land  was  in  another,  and  that  the  will  could 
not  change  this  right. 

The  judgment  of  the  district  court  is  right,  and  is 

Affibmbd. 


I 

t 
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Furthermore,  the  declarations  of  the  plaintiff  are  in- 
consistent with  the  existence  of  such  a  contract.  Sliortly 
before  General  Cobb's  death  she  acted  as  his  agent  in 
seeking  a  purchaser  for  the  land.  She  corresponded  with 
him  and  gave  her  views  concerning  the  price  for  whicli 
the  general  could  profitably  sell  the  farm,  and  fully  recog- 
nized his  right  to  treat  it  as  liis  own.  She  stated  at  the  j 
court  house,  when  the  will  was  read,  that  General  Cobb 
had  promised  to  leave  her  one-half  of  his  estate.  Her 
statements  to  Mrs.  Macfarland,  at  all  times  before  and 
after  General  Cobb's  death,  w  ere  with  reference  to  a  share 
of  the  estate,  and  at  no  time  till  months  after  General 
Cobb  had  passed  away  did  she  assert  any  contractual  right 
to  this  land. 

She  sent  General  Cobb  about  $800  per  annum  appar- 
ently for  the  use  of  the  land  during  the  years  she  occupied 
it  subsequent  to  her  husband's  death.  In  1905  she  wrote 
she  was  sorry  she  had  not  remitted  what  she  ought  to 
have  sent  from  the  farm.  It  may  also  be  observed  that, 
in  the  proceedings  brought  by  her  to  collect  from  the 
estate  the  amount  of  her  claim  for  money  advanced  to 
Gteneral  Cobb,  her  counsel.  Judge  Harvey,  was  willing  to 
concede  a  credit  of  |8,000,  which  is  ignored  in  these  pro- 
ceedings. 

At  the  time  of  the  payment  of  the  shortage,  the  land 
was  worth,  as  near  as  can  be  judged  from  the  testimony, 
from  f  12  to  f  ItS  an  acre.  It  is  a  matter  of  common  knowl- 
edge that  following  the  panic,  in  1896,  farm  lands  in  east-  • 
em  Nebraska  appreciated  rapidly  in  value.  It  seems  rea- 
sonable to  believe  that  when  General  Cobb  by  his  last 
will  and  testament  in  1902  gave  the  boys  and  the  mother 
one-half  of  the  whole  1,240  acres,  he  believed  that  he  was 
doing  by  them  just  as  he  had  contemplated  and  given  them 

to  expect. 

We  have  said  that  where  it  is  sought  to  set  aside  the 
provisions  of  a  will  by  proof  of  an  oral  agreement  by 
which  the  property  which  is  the  subject  of  the  will  is 
otherwise  disposed  of  the  agreement  must  be  establisho<l. 
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if  at  all,  by  clear,  convincing,  and  satisfactorj^  evidence. 
Rau  V.  Rem,  79  Neb.  694;  Teskc  v.  Dittberner,  65  Neb.  167, 
70  Neb.  544;  Peterson  v.  Estate  of  Bauer y  76  Neb.  652, 
661.  This  is  a  sound  rule,  and  the  barrier  afforded  by  it 
to  a  disposition  of  estates  other  than  that  intended  by  the 
owner  in  his  lifetime  should  not  be  relaxed.  This  court 
has  already  gone  to  the  limit  in  changing  the  disposition 
of  property  after  the  owners  of  it  have  passed  away  and 
are  unable  to  help  themselves.  It  is  not  the  province 
of  the  courts  to  distribute  estates  as  they  think  most  just 
and  equitable.  Their  sole  function  is  not  to  decide  what 
the  deceased  should  have  done,  but  to  ascertain  what  he 
did  in  fact  do,  and  in  our  opinion  the  quantum  of  proof 
required  to  establish  the  agreement  alleged  has  not  been 
produced. 


Thbo  MoGbbw,  apphllant,  v.  Ray  V.  MoGbbw,  appellee. 

Filed  Jura  29,  1910.    No.  16,932. 

Divorce:  Extreme  Cbueltt:  Evidence.  In  an  action  for  divorce  on 
the  ground  of  extreme  cruelty,  not  only  the  specific  acts  of  cruelty 
alleged  and  proved  against  the  defendant,  but  conditions  caused 
by  defendant  which  occasion  and  aggravate  such  acts  of  cruelty 
should  also  be  considered.  Gruel  conduct  is  not  limited  to 
acta  of  personal  violence. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Stewart,  Judge.    Reversed  with  directions. 

T.  J.  Doyle  and  (?.  L.  De  Lacy,  for  appellant 

0.  S.  WilsoUy  Bernard  McNeny  and  W.  G.  Dorsey, 
contra. 

Sedgwick,  J. 

This  case  was  submitted  upon  the  briefs  and  oral  argu- 
ment on  behalf  of  the  plaintiff  only.  The  action  is  for  di- 
vorce upon  the  ground  of  extreme  cruelty.    The  district 
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court  found  for  the  defeudant  and  dismissed  tlie  case,  and 
the  plaintiff  appealed  to  this  court. 

The  record  is  very  Toluminous.  For  the  most  part  the 
specific  acts  of  cruelty  charged  in  the  pleadings  and  evi- 
dence are  of  such  a  nature  as  by  themselves  would  seem 
to  justify  the  conclusion  of  the  trial  court.  There  is. 
however,  proof  in  the  record  of  conditions  that  existed 
prior  to  the  marriage,  for  which  the  defendant  is  himself 
wholly  responsible,  that  not  only  aggravate  the  acts  of 
cruelty  alleged  and  proved,  but,  as  we  understand  the 
evidence,  were  the  principal  cause  of  the  misunderstand- 
ings between  the  parties,  and  furnished  the  real  reason 
for  all  their  troubles.  The  defendant's  condition  of  which 
the  plaintiff  complains,  and  which  furnishes  her  principal 
reason  for  concluding  that  it  is  impossible  for  her  to 
live  with  him,  is,  we  think,  fully  established  by  the  evi- 
dence. There  is  the  direct  and  positive  evidence  of  one 
competent  and  apparently  disinterested  witness,  and  the 
evidence  of  another  witness  to  the  plain  admisf^ions  of  the 
defendant,  besides  the  corroborative  evidem-e  of  the  plain- 
tiff herself  and  of  her  mother.  The  defendant  directly 
contradicts  this  evidence,  biit  his  answers  to  questions, 
although  positive,  are  somewhat  evasive,  and  be  furnished  ' 
but  one  witnes.s  to  siipjiort  htm.  This  witness  appears  to 
be  competent,  but  he  makes  admissions  in  his  evidence 
which  tend  strongly  to  corroborate  the  plaintiff's  wit- 
nesses. The  details  of  the  evidence  of  these  various  wit- 
nesses are  not  of  such  a  nature  as  to  make  it  desirable  to 
reproduce  the  evidence  here.  It  is  sufficient  to  say  that 
we  are  satisfied  from  this  evidence  that  the  plaintiflF  has 
just  cause  to  complain,  and  that  in  the  light  of  this  evi- 
dence the  actions  of  the  defendant  to  the  plaintifl',  as  dis- 
closed by  the  record,  constitute  extreme  cruelty  within 
the  meaning  of  the  statute,  and  that  the  plaintiff  is  en- 
titled to  a  decree  of  divorce,  as  prayed. 

There  is  one  child  of  the  parties,  which  is  being  cared 
for  by  tlie  plaintiff  and  has  Ihumi  during  the  pendency  of 
this  action,  and  which  should  be  left  to  her  care  and  cos- 
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tody  until  the  further  order  of  the  district  conrt,  witli 
the  provisiou  allowing  the  defendant  to  visit  the  child  at 
suitable  times.  The  evidence  shows  that  the  defendant, 
during  the  existence  of  the  marriage,  owned  a  house  and 
lot  and  some  other  property  consisting  of  bank  stock  and 
other  securities,  and  that,  being  indebted  for  this  property, 
bis  father  assisted  him  and  has  taken  over  most  of  the 
property  jis  security  in  so  doing.  The  evidence  in  regard 
to  the  financial  ability  of  the  defendant  is  not  entirely 
-  satisfactory,  hut  according  to  his  evidence  his  property  at 
the  time  of  the  trial  was  worth  about  $3,000  net.  He  is  an 
active  man,  engaged  in  business  apparently  profitable. 
We  think  he  should  pay  the  plaintiff  $1,500,  and  contrib- 
ute to  the  support  of  the  child  $25  a  month  from  January 
1,  1908,  about  the  time  of  tlie  commencement  of  this  ac- 
tion, until  the  further  order  of  the  district  court.  These 
amounta  should  he  paid  as  follows:  |250  of  the  said 
|1,500  within  30  days,  together  with  the  accrued  amounts 
of  said  montlily  payments  f(jr  the  support  of  the  child, 
and  $500  within  6  mnntlis;  $500  within  one  year,  and  the 
remaining  $250  within  18  months  from  the  filing  of  this 
opinion. 

The  jadgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  in 
accordance  with  this  opinion.  All  costs  will  be  taxed 
against  the  defendant. 

Bbbsb,  0.  J.,  not  sitting. 


Geoeqh  p.  Valerius  bt  al.,  appellants,  v,  Maetin  0. 

luhrino,  api'bllbb, 

Filed  Juhk  29,  1910.    No.  16,103. 

Brokers:  Commihhior.    One  wbo  makes  a  contract  wltb  a  real  estate 
broker  or  agent,  whlcb  coiniiUes  with  the  statute  In  Its  term  and 
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contents,  and  in  which  he  represents  himself  as  owner  of  the  land 
described,  cannot  ay  old  payment  of  the  agreed  commission  on  the 
ground  that  he  Is  not  the  owner  of  the  land. 

Appeal  from  the  district  court  for  Adams  county: 
Harry  S.  Dungan^  Judge.     Reversed. 

Arthur  O.  Ahhott  and  0.  A.  Abbott,  for  appellants. 

John  G.  Stevens,  contra. 

Sedgwick,  J. 

The  petition  alleges  that  the  defendant  "entered  into  a 
written  contract  with  these  plaintiffs  to  soil  for  him"  cer- 
tain lands  described  in  the  petition.  The  plaintiffs  were 
real  estate  agents  in  Grand  Island,  Nebraska.  An  ob- 
jection was  made  to  the  plaintiffs'  evidence  on  the  ground 
that  the  petition  did  not  state  facts  sufl&cient  to  constitute 
a  cause  of  action.  The  objection  was  sustained,  and  the 
plaintiffs  elected  to  stand  upon  their  petition.  Their  ac- 
tion was  dismissed,  and  they  have  appealed. 

The  petition  alleged  that  the  "original  contract  is  at- 
tached to  depositions  taken  in  the  lower  court  and  filed 
herein,  and  the  same  is  referred  to  and  made  a  part  hereof 
as  though  set  out  at  length."  There  was  no  objection 
made  to  this  manner  of  pleading  the  contract,  and  the 
transcript  filed  in  this  court  did  not  contain  a  copy  of  the 
contract.  It  was  urged  that  the  transcript  showed  upon 
its  face  that  it  was  incomplete  and  did  not  contain  the 
whole  of  the  petition,  and  that  it  did  not  appear  therefrom 
that  the  contract  complied  with  the  statute  in  regard  to 
contracts  between  real  estate  agents  and  brokers  and  the 
owners  of  land.  The  plaintiff  was  allowed  to  complete  the 
record  by  filing  a  certified  copy  of  the  contract,  which  has 
been  done,  and  from  that  it  appears  that  the  contract  was 
in  writing,  and  was  made  by  both  the  plaintiffs  and  the 
defendant,  and  contained  a  description  of  the  land  to  be 
sold  and  the  compensation  to  be  allowed  to  the  agents 
for  their  services.    The  contract  appears  to  be  a  com- 
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pliance  with  the  statute  referred  to,  so  far  as  regards  its 
form,  but  it  appeared  from  the  pleadings  that  the  land 
was  owned  by  the  wife  of  the  defendant,  and  it  is  objected 
that  the  statute  has  not  been  complied  with  because  the 
contract  was  not  signed  by  the  owner  of  the  land.  This 
contract  is  not  nudum  pactum.  The  plaintiffs  agreed  to 
perform  services  for  the  defendant,  and  the  defendant 
agreed  to  compensate  them  for  so  doing.  Each  agree- 
ment is  a  consideration  for  the  other.  The  defendant 
then  entered  into  a  written  contract  with  the  plaintiffs  as 
owner  of  the  lands  described,  and  we  think  that  he  cannot 
now  be  heard  to  say  that  he  had  no  interest  in  the  lands 
and  no  interest  in  the  contract  which  he  made.  If  he  had 
sufftcient  interest  in  the  land  to  enter  into  such  a  con- 
tract, we  think  he  is  the  owner  of  the  land  within  the' 
meaning  of  the  statute.  The  object  of  the  statute  is  to 
prevent  fivud  in  such  transactions.  It  is  not  the  purpose 
of  the  statute  to  define  what  shall  constitute  ownership. 
It  was  intended  to  prevent  fraud,  and  should  not  be  made 
an  instrument  to  enable  the  parties  thereto  to  perpetrate 
fraud  on  each  other. 

This  appears  to  be  the  only  point  assigned  and  dis- 
cussed in  the  defendant's  brief,  and  we  think  in  this  the 
court  was  in  error.  The  judgment  of  the  district  court 
is  therefore  reversed  and  the  cause  remanded. 


Bbvebsbd. 


John  L.  Havlik,  appellee,  v.  St.  Paul  Fieb  &  Marine 

Insurance  Company,  appellant. 

PmcD  June  29,  1910.    No.  16,106. 

1.  Insurance:  Proof  of  Loss:  Waiver:  Evidence.  If  a  fire  insurance 
company  refuses  to  receive  proof  of  loss  on  the  ground  that  the 
policy  was  not  In  force  at  the  time  of  the  destruction  of  the 
property  by  fire.  It  thereby  waives  proof  of  loss,  and  cannot  de- 
fend an  action  on  the  policy  on  the  ground  of  false  statements  as 
to  value  or  title  in  such  rejected  proof  of  loss,  and  in  such  case 
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evidence  that  the  plalntlO  made  atatements  after  the  policy  was 
asBlgned  to  him  with  the  cooaent  of  the  companf,  b;  which  he 
exaggerated  hla  Interest  la  the  propertr,  la  Incompetent. 

2.  Trial:  Owrxk  aw  Psoor.  An  offer  of  proof  la  required  tor  the  por- 
poae  of  making  It  appear  to  the  court  Uiat  the  question  put  to 
the  witness  calls  fw  competent  evidence.  Unless  it  does  ao  with- 
out equivocation.  It  Is  not  error  to  overrule  the  offer. 

3. :  SUBKiBsiON  or  Plkadinqb  to  Jubt.  It  la  not  good  prac- 
tice to  submit  mutilated  pleadings  to  the  conalderatlon  of  the 
Jury,  but  unlesB  It  appears  that  the  party  complaining  haa  bean 
prejudiced  thereby  such  action  on  the  part  ot  the  court  will  not 
require  a  reversal  of  the  Judgment. 

4.  Appeal:    SivoiAL  Pmntnas.    If  the  language  ot  special  flndlDEa  of 
a  Jury  is  ambiguous  and  will  rraaonably  admit  of  a  conatructlon  . 
that  will  make  such  findings  agree  with  the  general  verdict,  such 
construction  will  be  adopted  rather  than  reverse  the  Judgment 
because  tnconalatent  with  the  special  Ondloga. 

Appeal  from  tbe  district  court  for  Kearney  county: 
Haket  S.  Dungan,  Judob.    Affirmed. 

Oreene,  Breckenridge  &  Matters,  for  appellant. 

Matt  Miller  and  </.  B.  PospUil,  contra. 

Sedgwick,  J. 

The  plaintiff  recovered  against  the  defendant  a  verdict 
iind  judgment  upon  a  policy  of  fire  insurance  in  the  dis- 
trict court  for  Kearney  county,  and  the  defendant  has  ap- 
pealed. 

One  Norlin,  who  was  the  owner  of  a  stock  of  goods  in 
Axtell,  sold  the  aame  to  the  plaintiff  in  May,  1907,  an<l 
assigned  to  the  plaintiff  the  policy  of  insurance  issued  by 
the  defendant  on  the  stock  of  goods.  The  consent  of  the 
defendant  company  to  such  transfer  was  indorsed  upon 
the  policy.  The  amount  of  tlie  policy  was  ?1,000,  and 
there  was  other  concurrent  insurance.  In  August,  1907, 
the  stoclt  of  goods  was  entirely  destroyed  by  fire.  In  Sep- 
tember the  plaintiff  notified  the  defendant  of  the  fire  and 
made  out  and  forwarded  to  the  defendant  formal  proof  of 
loss.     In  this  proof  of  loss  he  made  the  following  statt- 
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ment:  "I  was  the  owner  of  the  entire  property  covered 
by  said  policy,  No.  893."  The  plaintiff  acknowledged  the 
receipt  of  this  notice  and  proof  of  loss,  and  in  doing  so, 
among  other  things,  said :  "What  purports  to  be  a  notice 
and  proof  of  loss  was  also  received.  We  wish  to  object  to 
the  said  proof  for  the  reason  that  our  company  is  not  lia- 
ble under  their  policy  on  account  of  no  notification  having 
been  given  us  as  to  the  real  ownership  of  the  property  in- 
sured, which  non-liability  you  were  advised  of  in  ray  letter 
of  September  2,  1907.  We  hold  the  proof  subject  to  your 
order." 

1.  The  first  assignment  of  error  discussed  in  the  brief 
i«  that  the  court  erred  in  striking  out  a  part  of  the  de- 
fendant's answer  and  in  refusing  proof  in  support  thereof. 
The  answer  admits  that  Norlin  was  the  owner  of  the 
goods;  the  issue  of  the  policy  to  Norlin;  that  Norlin  sold 
the  property  insured  to  plaintiff  and  assigned  the  policy 
to  him;  and  that  the  defendant  by  its  duly  authorized 
agents  indorsed  on  the  policy  its  consent  to  such  transfer. 
TJie  answer  tlien  alleges  two  defenses  to  the  action: 
First,  that  at  the  time  of  the  transfer  of  the  property  and 
insurance  by  Norlin  to  the  plaintiff  the  plaintiff  "falsely 
and  fraudulently  represented"  to  defendant  that  he  was 
the  sole  owner  of  said  stock  of  goods;  and,  second,  that  in 
hi«  proof  of  loss  he  made  false  statements  that  he  was  the 
unconditional  and  sole  owner  of  the  stock  of  merchandise 
destroyed.  The  motion  of  the  plaintiff  was  to  strike  out 
the  last  named  defense  "for  the  reason  that  defendant  de- 
nies that  the  policy  in  question  was  in  force,  and  alleges 
that  the  same  was  not  in  force  at  the  time  of  the  fire  and 
are  (is)  therefore  precluded  from  setting  up  any  of  the 
clauses  of  said  policy  as  a  defense  to  plaintiff's  cause  of 
action."  Of  course,  the  reason  given  in  the  motion  is  not 
a  good  one.  A  defendant  may  plead  as  many  defenses  as 
he  has,  whether  legal  or  equitable,  or  both.  The  allega- 
tion of  false  statements  in  making  proof  of  loss  is  not  in- 
consistent with  the  allegation  that  the  policy  was  not  in 
force  at  the  time  of  the  fire.  A  defendant  does  not  waive 
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one  defense  by  pleading  another  that  is  consistent  with  it. 
The  test  is  whether  the  evidence  necessary  to  prove  one  de- 
fense wonld  tend  to  disprove  the  other.  The  company  can 
waive  a  defense;  and  it  is  generally  held  that  if  it  refuses 
settlement  on  the  ground  that  the  policy  was  not  in  force 
at  the  time  of  the  Are  such  refusal  relieves  the  insured 
from  the  necessity  of  furnishing  the  formal  proof  of  loss. 
This  is  upon  the  theory  that  if  there  is  no  valid  policy  of 
insurance  on  the  property  it  is  immaterial,  so  far  as  the 
company  is  concerned,  whether  the  property  was  of  great 
or  little  value  or  whether  the  property  was  ol^  was  not  in 
fact  destroyed  Uy  fire.  But  this  rule  of  waiver  of  proof  of 
loss  and  other  defenses  relates  to  negotiations  or  acts  of 
the  parties  before  suit ;  it  has  nothing  to  do  with  pleading. 
Wlien  suit  has  been  begun  the  company  may  avail  itself  of 
the  statute  and  plead  as  many  defenses  as  it  claims.  If 
any  of  these  defenses  have  in  fact  been  waived  this  is  a 
matter  of  reply  and  proof  on  the  part  of  the  plaintiflF. 
The  question  then  presented  by  this  assignment  is  whether 
the  defendant  has  been  prejudiced  by  this  action  of  the 
court. 

Many  authorities  hold  that  false  statements  in  the  proof 
of  loss  will  forfeit  the  policy,  whether  or  not  the  company 
is  in  any  way  injured  by  such  statement,  but  a  contrary 
rule  has  been  established  in  this  state.  Unless  such  false 
statements  affect  the  risk  they  are  not  cause  for  doclarinj? 
the  policy  void.  Springfield  Fire  d  Marine  Ins.  Co.  v. 
Winn,  27  Neb,  649.  It  follows  from  this  principle  that 
it  must  appear  that  the  defendant  acted  upon  such  false 
statements,  or  was  in  some  manner  prejudiced  or  affected 
by  them.  No  such  allegations  were  contained  in  the  an- 
swer. The  allegation  is  that  the  proof  of  loss  w^as  "fur- 
nished to  defendant  company"  without  alleging  that  it 
was  acted  upon  or  even  received  by  the  defendant;  and 
the  proof  in  the  record  shows  without  contradiction  or  at- 
tempt or  offer  of  denial  that  the  proof  of  loss  was  refused 
by  the  company  on  the  ground  tliat  no  policy  was  in 
force,  and  such  proof  was  therefore  unnecessary.     Proof 
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of  loss  tendered  but  not  received  could  not  prejudice  the 
company;  and  by  refusing  the  proof  it  waived  the  right 
to  rely  upon  it  or  its  representations.  The  record  upon 
the  presentation  and  ruling  upon  the  motion  shows  that 
the  question  determined  by  the  court  was  whether  the  de- 
fendant company  by  refusing  to  receive  the  proof  of  loss 
waived  the  objections  thereto  which  it  was  seeking  to  urge 
by  this  answer.  We  do  not  think  that  the  defendant 
sliould  now  be  heard  to  complain  of  the  formality  of  the 
l)roceeding  in  which  that  question  was  rightly  determined. 
2.  The  defendant  insisted  upon  the  trial  that  the  plain- 
tiff had  made  false  statements  in  which  he  had  represented 
the  property  to  be  of  much  more  value  than  it  really  was, 
and  had  falsely  represented  his  title  and  interest  in  the 
property,  and  that  by  reason  of  these  false  statements  the 
]X)licy  had  been  forfeited.  The  court  instructed  the  jury 
that  statements  of  this  kind  after  the  policy  had  been 
assigned  to  the  plaintiff  with  the  consent  of  the  company 
would  not  invalidate  the  policy.  It  is  very  strongly  in- 
sisted that  this  instruction  was  erroneous.  It  is  argued 
that  "the  question  is  not  one  of  title,  but  of  act^ual  and 
substantial  ownership,  and  whether  Havlik's  interest  in 
the  stock  of  merchandise  was  of  such  a  nature  that  he 
would  have  sustained  the  whole  loss  if  the  property  had 
been  destroyed  without  insurance."  The  defendant  has 
cited  a  number  of  authorities  upon  this  proposition,  but 
we  think  that  he  has  not  argued  the  real  question  in- 
volved. There  is  no  doubt  that  one  may  have  the  legal 
title  and  still  not  be  the  sole  owner,  and  in  such  case  his 
insurable  interest  may  be  much  less  than  the  value  of  the 
property,  but  this  is  not  the  legal  question  involved  in  the 
instruction,  when  the  instruction  is  taken  in  connection 
with  the  other  instructions  in  the  case.  The  defendant 
tilso  insisted  that  the  policy  was  void;  that  it  had  been 
forfeited  by  the  plaintiif  bc^cause  of  false  statements  that 
he  had  made  in  his  proof  of  loss.  These  false  statements 
relating  to  the  amount  of  his  interest  in  the  property 
would  have  avoided  the  policy  if  the  defendant  had  re- 
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ceived  the  proof  and  ax^ted  upon  it;  but  the  court  by  the 
instructions  complained  of,  in  effect,  tells  the  jury  that 
in  this  particular  case,  in  which  there  was  no  written 
application  for  insurance,  and  in  which  the  plaintiff  was 
not  asked  for  a  statement  in  regard  to  his  interest  in  the 
l)roperty  before  he  received  the  insurance,  the  company, 
by  rejecting  the  proof  of  loss  and  placing  their  defense 
upon  the  invalidity  of  the  policy,  waived  the  objection 
whicli  it  might  otherwise  have  made  to  the  proof  of  loss, 
and  that  statements  in  the  rejected  proof  of  loss  or  false 
statements  exaggerating  the  interest  of  the  plaintiff  in 
tlie  property  made  after  he  obtained  the  insurance  were 
immaterial  under  the  evidence  in  this  case,  and  in  this, 
as  we  have  already  seen,  the  court  was  right. 

3.  It  is  said  in  the  brief  that  the  court  erred  in  exclud- 
ing proof  of  representations  made  by  the  plaintiff  at  the 
time  and  before  he  received  the  insurance  to  the  effect 
that  he  was  the  sole  owner  of  the  insured  property.  As 
before  stated,  there  was  no  written  application  for  the 
insurance  and  no  request  of  the  insured  for  statements 
in  regard  to  his  interest  in  the  property.  It  is  not  neces- 
sary for  us  to  determine  what  the  effect  of  oral  statements 
of  this  nature  to  the  company's  agent  prior  to  obtaining 
tlie  insurance  would  be.  The  company  had  already  intro- 
duced the  evidence  of  Mr.  Norlin  in  which  he  stated  that 
the  consent  of  the  company  to  the  transfer  of  the  policy 
was  indorsed  thereon  "about  the  same  time"  that  the  stock 
of  goods  was  turned  over  to  the  plaintiff,  and  then  when 
Mr., Warren,  the  company's  agent,  was  upon  the  witness 
stand  he  was  asked  whether  he  had  any  conversation  witli 
Mr.  Havlik  relative  to  the  ownersliip  of  these  goods;  h(» 
answered  that  he  liad,  and  he  was  asked  to  state  that 
conversation,  which  was  objiM-led  to  on  the  ground  that 
"no  time  was  fixed."  He  then  stated  that  the  conversa- 
ticm  was  on  the  13th  day  of  June,  which  was  more  than 
two  wei^ks  after  the  goods  were  transferred  to  the  plain- 
tiff, and  was  more  than  two  wcM'ks  after  the  consent  of  the 
company  was  given  according  to  the  date  affixed  to  that 
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instrumeiit.  He  was  then  asked  again  to  state  what  the 
conversation  was,  which  was  objected  to  as  incompetent 
because  the  conversation  "took  place  some  time  in  June/' 
Then  the  defendant's  attorney  offered  to  prove  that  on 
the  13th  day  of  June  the  plaintiff  represented  to  the  wit- 
ness that  he  was  the  sole  owner  of  the  goods,  and  in  con- 
nection with  that  offer  recited  "that  date  being  prior  to 
the  date  when  the  policy  in  his  possession  was  delivered." 
Evidently  the  court  did  not  understand  this  to  be  an  offer 
to  prove  that  the  written  consent  of  the  company  was 
not  in  fact  delivered  on  the  date  that  it  bears,  and  that 
this  conversation  took  place  before  the  actual  delivery  of 
the  written  consent.  As  we  have  already  seen,  statements 
that  he  was  the  sole  owner  of  the  goods  made  after  he 
became  the  owner  of  the  insurance  with  the  consent  of 
the  company  would  be  incompetent,  even  if  false,  the  right 
to  forfeit  the  policy  on  that  ground  having  been  waived 
by  the  company. 

4.  When  the  court  made  the  order  striking  out  the 
part  of  the  answer  above  referred  to,  it  was  literally 
stricken  by  the  judge  by  drawing  the  pen  througli  the 
lines  of  the  answer,  and  the  judge  also  wrote  on  the  mar- 
gin the  words:  "Stricken  out  by  the  court."  The  plead-' 
ings  in  this  condition  were  given  to  the  jury  when  it  re- 
tired. This  action  of  the  court  is  complained  of.  This 
method  of  submitting  cases  has  been  frequeutly  criticised. 
Murray  v.  Biird,  65  Neb.  427;  Parkins  v.  Missouri  P.  R. 
Co.,  4  Neb.  (Unof.)  1;  Siouo}  City  &  P.  R,  Co.  v.  Finlay- 
Bon,  16  Neb.  578.  The  issues  tried  should  be  plainly 
stated  to  the  jury,  and  only  the  issues  that  are  left  to  the 
jury  for  its  determination ;  but  it  does  not  appear  that  this 
action  of  the  court  affected  the  verdict  in  this  case?.  It  is 
insisted  in  the  brief  that  this  proceeding  empliasized  the 
fact  that  the  court  was  acting  u])()n  a  wrong  theory,  but 
it  is  not  pointed  out  that  this  action  of  the  court  itself 
prejudiced  the  rights  of  tlie  defendant  in  any  way  so  as  to 
require  a  reversal  of  the  judgment. 

6.  The  defendant  comphiins  of  the  amount  of  the  re- 
81 


434  NEBRASKA  REPORTS.  [Vol.  87 

Hayllk  y.  St  Paal  Plie  ft  Marine  Ins.  COw 

I*  ■  I  .       I  III  MM  ■ 

covery.  The  argument  is  that  the  whole  value  of  property 
insured  and  destroyed  was  not  as  great  as  was. collected 
thereon  by  plaintifif  from  concurrent  insurance,  together 
with  the  amount  recovered  by  the  plaintiff  in  this  action. 
The  jury  found  specially  "the  fair  cash  value  of  the  prop- 
erty consumed  by  flre  on  August  18,  1907,  in  the  store 
building  occupied  by  John  L.  Havlik  to  be  f4,450,  and  the 
amount  of  insurance  received  by  the  plaintiff  from  other 
concurrent  insurance  on  the  stock  of  merchandise  in  ques- 
tion consumed  by  fire  to  be  f3,450.'^  The  difference  of 
$1,000  with  interest  for  one  year  and  nearly  four  months 
would  be  the  amount  of  the  general  verdict,  $1,092.55.  It 
is  urged  that,  if  the  value  of  the^  fixtures  is  deducted  from 
the  value  of  the  property  destroyed  as  found  by  the  jury, 
the  remainder  would  represent  the  value  of  the  stock  of 
merchandise  and  would  be  but  little  more  than  the  amount 
that  the  plaintiff  has  already  received  from  the  concurrent 
insurance  on  the  merchandise  as  found  hy  the  jury.  The 
value  of  the  fixtures  does  not  appear  to  have  been  con- 
tested by  the  parties.  The  only  evidence  on  that  point 
which  is  pointed  out  in  the  briefs  is  found  in  tlie  proof  of 
loss  prepared  by  the  plaintiff  and  offered  to  the  company. 
In  that  paper  it  is  stated  that  the  value  of  the  "store 
fixtures"  is  $930,  and  the  whole  value  of  the  goods  and 
fixtures  is  stated  to  be  $6,455.  If  we  deduct  the  $930,  as 
the  defendant  suggests,  from  the  value  of  the  "property 
(•(msumed  by  fire,"  as  found  by  the  jury,  $4,450,  the  re- 
maining $3,520  will  be  only  $70  more  than  plaintiff  haK 
already  received  from  concurrent  insurance  according  to 
the  special  finding.  This  reasoning  is  upon  the  assump- 
tion that  the  jury  intended  to  find  the  value  of  the  prop- 
erty burned,  including  the  fixtures^  and  at  the  same 
time,  in  finding  the  concurrent  insurance  collected,  in- 
tended to  consider  only  the  merchandise.  Such  finding 
could  not  be  made  serviceable  in  determining  the  real 
issues  without  a  further  finding  as  to  the  value  of  the 
fixtures.  There  was  no  allegation  in  the  answer  of  any 
special  agreement  between  the  parties  as  to  concurrent 
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insurance,  op  any  damage  to  defendant  or  advantage  to 
plaintiff  arising  therefrom.  It  was  not  alleged  in  the 
answer  that  the  plaintiff  had  collected  any  amount  what- 
ever on  concurrent  insurance.  There  was  no  evidence,  s  > 
far  as  we  liave  observed,  as  to  value  of  the  fixtures,  unless 
the  statement  above  referred  to  in  the  offered  proof  of 
h)ss  be  regarded  competent  evidence. «  That  paper  was  not 
offered  for  tlie  purpose  of  proving  values,  and  apx)arently 
not  considered  at  the  time  as  furnisliing  proof  of  sucli 
matters.  Tlie  policy  in  suit  not  covering  fixtures,  there 
was  no  serious  contest  in  regard  to  the  fixtures  or  the 
value  thereof.  The  jury  were  told  plainly  that,  unless 
the  value  of  the  property  covered  by  plaintiff's  policy  ex- 
ceeded the  amount  collected  by  him  from  concurrent  in- 
surance on  the  same  property,  he  could  not  recover,  and 
in  no  event  could  he  recover  more  than  such'  excess.  The 
general  verdict  in  favor  of  plaintiff  is  equal  to  the  differ- 
ence between  the  value  of  the  proi>erty  and  the  amount 
collected  (m  concurrent  insurance  as  found  by  the  jury, 
together  witli  legal  interest  thereon.  In  tlie  light  of  all 
these  conditions,  it  seems  more  reasonable  tliat  the  jury 
intended  the  same  property  in  the  one  finding  called  the* 
**property  consumed  by  fire  in  the  store  building,"  and.  in 
the  other  finding  "the  stock  of  merchandise  in  question," 
than  that  it  was  intended  to  include  the  fixtures  in  tlu^ 
one  valuation  and  exclude  them  from  the  other,  and  so 
leave  the  necessary  conclusion  to  conjecture.  Thus  the 
general  verdict  and  the  special  findings  agree,  and  both 
are  supported  by  the  evidence. 

If  these  conclusions  are  justified,  there  is  no  error  re- 
quiring a  reversal  of  the  judgment. 

Affirmed. 

Lbtton,  Root  and  Rose,  JJ.,  concur  in  the  conclusion. 

Fawobtt,  J.,  dissents. 
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LauBA  DrIpHB  BT  AL.y  APPBLLEBS,  V.   OHABLBS  OSTEBMAN 

BT  AL.,  APPELLANTS. 

Filed  Jm.T  9,  1910.    No.  16»106. 

Appeal:  AmsMANCs.  Where,  on  an  inyeBtlgation  of  a  question  of 
fact, in  a  suit  in  eqaity  brought  to  this  court  on  appeal,  our 
finding  accords  with  the  judgment  of  the  district  court,  that  Judg- 
ment will  be  affirmed,  without  discussing  or  quoting  the -evidence. 

Appeal  from  the  district  court  for  Hamilton  county: 
Georgb  F.  Cobcoban,  Judge.    Affirmed. 

John  A.  Whitffiore,  for  appellants. 

John  J.  Sulliva/n,  George  W.  Ayres  and  John  G.  Martin, 
contra. 

Babnbs,  J. 

Action  in  the  district  court  for  Hamilton  county,  Ne- 
braska,  to  quiet  the  title  to  the  undivided  two-sixths  of 
the  south  half  of  the  northeast  quarter  of  section  30, 
township  13,  range  5  west  of  the  sixth  principal  meridian, 
situated  in  that  county.  The  plaintiffs  had  judgment, 
and  the  defendants  have  appealed: 

It  appears  that  the  plaintiffs-  father,  Jasper  Allen 
Foster,  obtained  title  to  the  quarter  section  of  land,  above 
described,  as  a  government  homestead,  and,  together , 
with  his  family,  resided  thereon  for  about  15  year's  prior 
to  his  death,  which  occurred  on  the  24th  day  of  Octol)er, 
1889.  At  that  time  the  land  in  question  was  incumbered 
by  a  mortgage  for  |600  on  which  there  was  some  interest 
due  and  payable,  and  certain  unpaid  taxes  for  an  amount 
not  disclosed  by  the  record.  The  deceased  left  surviving 
him  a  widow  and  five  children,  including  the  plaintiffs, 
who  at  that  time  were  minors  of  tender  years.  The  de- 
ceased had  no  interest  in  any  other  real  estate  except  40 
acres  of  rough,  uncultivated  land  in  section  19  of  the  same 
township  and  range  in  which  his  homestead  was  situated, 
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which  he  held  under  a  contract  of  purchase  from  the 
Union  Pacific  Railroad  Company.  This  land  was  un- 
deeded,  and  nearly  one-half  of  the  purchase  price,  which 
was  $200,  was  unpaid  at  the  time  of  his  death.  The  widow 
undertook  to  have  her  homestead  set  off  under  the  pro- 
visions of  what  is  commonly  known  as  "Baker^s  Decedent 
Law"  (laws  1889,  ch.  57),  which  has  heen  declared  uncon- 
stitutional by  this  court.  Finders  v.  Bodle,  58  Neb.  57 ; 
Walker  v.  Ehresman,  79  Neb.  775;  Draper  v.  Gla/yton,  p. 
443,  post;  Helming  v,  Forrester,  p.  438,  post. 

The  county  court  of  Hamilton  county,  assuming  to  act 
under,  and  in  accordance  with  the  provisions  of  the  Baker 
act,  assigned  to  the  widow  as  a  homestead  the  north  one- 
half  of  the  land  entered  by  her  deceased  husband  as  a 
government  homestead,  and  the  40  acres  of  rough,  un- 
cultivated and  undeeded  land  in  section  19.  The  ap- 
praised value  of  the  land  so  assigned  as  a  homestead  apr 
pears  at  that  time  to  have  been  less  than  $2,000.  There- 
after the  south  one-half  of  the  government  homestead  was 
sold  to  pay  the  debts  of  the  deceased,  at  administrator's 
sale,  and  the  defendant,  Charles  Osterman,  was  the  pur- 
chaser at  said  sale.  On  January  8,  1907,  which  was  less 
than  ten  years  after  the  plaintiff,  Marion  Foster,  had  at- 
tained his  majority,  and  about  three  years  after  his  co- 
plaintiflf.  Bertha  Foster,  had  attained  her  majority,  they 
instituted  this  action  to  quiet  the  title  of  each  of  them  to 
an  undivided  one-sixth  of  the  land  thus  sold  at  adminis- 
trator's sale.  The  findings  and  decree  of  the  trial  court 
were  in  their  favor,  and  from  a  judgment  in  accordance 
therewith  the  defendants  have  brought  the  case  to  this 
court  for  review. 

Counsel  for  the  defendants  commences  his  argument  as 
follows :  ^^As.  we  view  the  law  of  the  state  of  Nebraska, 
under  the  statutes  and  decisions  of  this  court,  the  only 
question  in  this  case  is  this:  Was  the  homestead  of  Jasper 
Allen  Foster,  at  the  time  of  his  death,  worth  less  or  more 
than  $2,000  over  and  above  the  incumbrances  thereon? 
If  it  were  less  than  the  said  sum,  we  concede  that  the 
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judgment  of  the  district  court  was  right,  and  should.be 
affirmed."  The  plaintiflEs,  at  the  opening  of  their  argu- 
ment, also  said:  "The  sole  question  involved  in  this  con- 
troversy at  this  time  is  the  net  value  of  the  Foster  home- 
stead at  the  time  of  the  owner's  death  in  1889."  Accept- 
ing these  statements  as  the  basis  of  our  inquiry,  the  only 
(question  for  our  determination  is  whether  the  finding  of 
the  district  court  that  the  value  of  the  homestead  of 
Jasper  Allen  Poster,  at  the  time  of  his  death,  was  less 
than  $2,000  responds  to  the  weiglit  of  the  evidence  con- 
tained in  the  bill  of  exceptions.  Without  quoting  the 
testimony  of  the  witnesses,  it  is  sufficient  to  say  that  af- 
ter carefully  reviewing  the  record  we  find  that  a  fair  pre- 
])onderance  of  the  evidence  shows  that  at  the  date  of  the 
administrator's  sale  the  homestead  was  worth  about 
|2,400,  and  its  net  value,  after  deducting  the  incum- 
brances, was  a  trifle  less  than  |1,800.  This  fact  is  estab- 
lished by  the  testimony  of  at  least  four  witnesses  as 
against  one,  all  of  whom  seem  to  be  of  equal  credibility, 
and  with  like  opportunities  for  observation.  This  ac- 
cords with  the  finding  of  the  district  judge,  who  heard  and 
saw  the  witnesses. 

In  such  a  case  the  judgment  of  the  district  court  should 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Charles  G.  Helming  bt  al.,  appellants,  v.  Emil  O. 

Forrester  bt  al.,  appellees. 

Piled  July  9,  1910.     No.  16,065. 

1.  County  CourtB:    JtTRiSDirTioN.     An  ex  parte  order  confirming  In  a 

widow  a  title  in  fee  simple  to  a  homestead  under  the  Baker  de- 
cedent act  (laws  1889,  ch.  57)  is  one  which  the  county  court  has 
no  Jurisdiction  to  make. 

2.  Constitutional  Law:     "Curative  Acts":     Vested  Riohtb.     An  act 

of  the  legislature,  of  the  class  known  as  "curative  acts/'  which 
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attempts  to  take  awaj  property  rights  already  vested  violates 
the  constitution  and  la  void.    Draper  v.  Clayton,  p.  448,  post. 

3.  Bemainden:  LnciTATioif  or  AomoNS.  The  right  to  hring  an  action 
for  the  possession  of  real  property  in  the  possession  of  a  life 
tenant  does  not  accrue  to  a  remainderman  until  the  termination 
of  the  life  estate. 

Appeal  from  the  district  court  for  Dawson  county: 
Bbuno  O.  H0STBTLEB9  JUDGSL    Reversed. 

J.  J.  Thomas,  Edwin  Vail,  C.  E.  Spear,  F.  J.  Mack,  E. 
M.  Bartlett  and  Douglas  Deremore,  for  appellants. 

E.  A.  Cooky  contra. 

Lhtton,  J, 

William  F.  Helming  died  intestate  on  the  5th  day  of 
December,  1889,  without  issue,  leaving  a  widow,  Minnie 
C.  Helming.  His  mother,  Charlotte  Helming,  and  his 
brothers,  Charles  G.  Helming  and  Otto  B.  Helming,  and 
his  sister,  Minnie  Sill,  were  his  only  heirs.  His  mother 
died  soon  thereafter,  and  her  interest  descended  to  the 
brothers  and  sister  who  are  the  plaintiffs  in  this  action. 
The  widow  made  application  to  the  county  court  of  Daw- 
son county  under  the  provisions  of  chapter  57,  laws  1889, 
known  as  the  "Baker  Decedent  Law,"  to  have  the  home- 
stead assigned  to  her.  Action  was  taken  by  the  court 
thereunder,  setting  aside  and  assigning  to  her  the  home- 
stead of  the  deceased  consisting  of  160  acres  of  land.  She 
afterwards  married  Emil  O.  Forrester,  and  afterwards 
died,  leaving  the  defendant,  Paul  Forrester,  a  minor,  as 
the  sole  issue  of  this  marriage.  During  coverture,  Mrs. 
Forrester  and  her  husband  executed  a  mortgage  on  the 
premises  to  one  Le  Flange,  which  mortgage  was  after- 
wards assigned  by  him  to  Emil  O.  Forrester.  The  mort- 
gage and  the  assignment  both  appear  on  the  records  of 
Dawson  county.  Mrs.  Helming  and  the  defendants  have 
held  possession  of  the  premises  ever  since  the  death  of 
William  F.  Helming.     The  plaintiffs  bring  this  action, 
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alleging  that  they  are  the  heirs  of  William  F.  Helming 
and  the  owners  in  fee  of  the  premises,  that  the  proceed- 
ings  by  which  the  county  court  attempted  to  assign  the 
title  in  fee  to  Mrs.  Helming  were  void.  They  pray  that 
the  cloud  upon  the  title  created  by  the  decree  and  the 
mortgage  and  assignment  may  be  set  aside,  for  an  ac- 
counting of  the  money  paid  by  defendants  for  the  benefit 
of  the  estate,  and  of  the  rents  and  profits  received,  and 
further  pray  for  the  possession  of  the  premises. 

The  answer  pleads  the  decree  of  the  county  court;  the 
passage  of  the  curative  act  of  April  9,  1895 ;  the  payment 
of  certain  mortgage  indebtedness  upon  the  land  in  reli- 
ance upon  the  title  of  Minnie  C.  Helming;  title  by  ad- 
verse possession  ever  since  the  entry  of  the  decree  in  1890. 
Defendants  pray  that  their  title  be  quieted  and  for  gen- 
eral equitable  relief. 

The  reply  alleges  that  the  curative  act  is  void,  b^ing  in 
violation  of  the  constitution  of  the  state,  and  denies  the 
other  allegations  in  the  answer.  The  court  found  that  the 
defendants  and  Mrs.  Helming  have  been  in  the  adverse 
possession  of  the  land  since  the  20th  day  of  March,  1890, 
and  that  since  the  date  of  the  decree  in  the  county  court 
no  right  of  plaintiffs  in  the  real  estate  has-been  admitted 
or  recognized  by  Mrs.  Forrester  or  these  defendants,  and 
quieted  the  title  in  the  defendants. 

1.  The  principal  matters  in  controversy  in  this  case 
have  already  been  determined  by  this  court.  In  the  case 
of  Finders  v.  BodlCy  58  Neb.  57,  it  was  held  that  a  decree 
of  the  county  court  assuming  to  vest  in  a  widow  the  ab- 
solute title  to  a  homestead  selected  from  the  lands  of  her 
deceased  husband  is  void  as  an  exertion  of  power  not 
granted  by  the  constitution  or  laws- of  this  state.  This 
case  is  followed  by  Walker  v.  Ehresman,  79  Keb.  775.  In 
Draper  t?.  Clayton,  p.  443,  post,  opinion  handed  down  at 
this  session  of  the  court,  it  was  again  decided  that  an  ex 
parte  order  confinuing  in  a  widow  a  title  in  fee  simple  to 
a  homestead  under  the  Bnker  decedent  act  was  one  which 
the  court  had  no  jurisdiction  to  make.    Tlie  order  of  the 
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county  court  in  the  proceeding  attacked  "here  was  made 
without  notice  to  any  one. 

2.  The  question  of  the  validity  of  the  curative  act  is 
also  considered  in  the  opinion  in  Draper  v.  Clayton,  supra, 
and  decided  adversely  to  the  contention  of  the  defendants 
herein.  It  is  therein  held  that  the  curative  act  is  void  for 
the  reason  that  it  is  violative  of  a  number  of  the  pro- 
visions of  the  constitution.  It  is  unnecessary  to  do  more 
than  refer  to  this  opinion  on  this  point;  but,  upon  the 
proposition  that  a  curative  act,  which  attempts  to  take 
away  property  rights  already  vested,  is  void,  the  follow- 
ing cases  are  in  point,  in  addition  to  those  cited  in  that 
opinion :  Gladney  v.  Bydnor,  172  Mo.  318 ;  Roche  v. 
Waters,  72  Md.  264;  Richards  v.  Rote,  68  Pa.  St.  248; 
In  re  Christiansen,  17  Utah,  412;  Denny  v.  Mattoon,  84 
Mass.  361;  People  v.  Board  of  Supervisors,  26  Mich.  22; 
Leivis  V.  Wehh,  3  Me.  326;  Atkinson  i?.  Dunla/p,  50  Me. 
111. 

3.  Since  the  Baker  decedent  law  and  the  decree  en- 
tered thereunder  in  nowise  affected  the  title  to  the  land 
in  question,  upon  the  death  of  her  husband  Minnie  C. 
Helming  became  vested  with  a  life  estate  in  the  homestead. 
It  is  not  disputed  that  the  homestead  character  attached 
to  the  entire  160  acres.  She  and  all  persons  claiming 
under  her  were  entitled  to  possession  of  the  premises 
against  the  plaintiffs  until  her  death  in  December,  1901, 
and  until  that  event  occurred  the  plaintiff  could  not  main- 
tain an  action  in  ejectment  to  recover  the  possession.  The 
right  of  action  for  such  purpose  began  at  that  time,  and, 
ten  years  not  having  elapsed,  the  possessory  action  has 
not  been  barred  by  the  statuta  Currier  v.  Teske,  84  Neb. 
60;  Hobson  v.  Huxtahle,  79  Neb.  334.  The  defendants 
contend  that,  since  under  the  provision  of  the  statute 
(Ann.  St.  1909,  sec.  10868)  an  action  may  be  brought  to 
quiet  title  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  against  any  person  who  claims  an  ad- 
verse estate  or  interest  in  lands,  a  cause  of  action  accrued 
as  soon  as  Mrs.  Helming  claimed  the  fee  title  under  the 
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decree.  Section  10870  provides :  "Any  person  or  persons 
having  an  interest  in  remainders  or  reversion  in  real 
estate  shall  be  entitled  to  all  the  rights  and  benefits  of 
this  act."  So  far  as  appears  from  the  record,  the  heirs 
were  of  full  age  at  the  father's  death,  and  there  is  no 
doubt  that  under  these  provisions  an  action  to  quiet  title 
might  have  been  brought  as  soon  as  knowledge  of  the  in- 
tention to  deprive  the  heirs  of  their  title  by  Mrs.  Helming 
or  her  privies  was  brought  home  to  them.  First  Nat. 
Bank  v.  Pilger,  78  Neb.  168;  Hohson  v.  Huxtahle,  supra. 

We  are  of  opinion,  therefore,  that,  so  far  as  this  action 
is  for  the  purpose  of  quieting  title,  it  is  barred  by  the 
statute,  but  the  purpose  of  the  action  is  to  recover  pos- 
session as  well  as  to  quiet  title.  It  is  true  that  the  case 
was  tried  to  the  court,  and  not  to  a  jury,  to  which  the 
parties  in  a  possessory  action  are  entitled;  but,  since 
neitlier  party  demanded  a  jury  trial  and  they  proceeded 
to  try  this  issue  without  objection,  they  waived  that  right. 
Moreover,  the  defendants  interposed  an  equitable  defense 
and  pmyed  for  equitable  relief.  This  did  not  change  the 
cliaracter  of  the  action  from  one  for  possession  as  well 
as  to  quiet  the  title  {Alhin  v.  Parmele^  70  Neb.  740,  746), 
and  under  the  rule  in  Hohson  v.  Huxtahle,  supra,  tlie 
cause  of  action  for  the  possession  of  the  property  having 
been  brought  within  ten  years  from  the  termination  of 
the  life  estate  was  not  barred.  The  holding  in  First  Nat. 
Bank  v.  Pilger,  supra,  to  the  effect  that  the  statute  of 
limitations  commences  to  run  against  an  action  to  quiet 
title  at  the  time  the  adverse  claim  attached,  is  not  incon- 
sistent with  these  views.    Holmes  v.  Mason,  80  Neb.  448. 

We  are  of  opinion  that  the  decree  of  the  district  court 
quieting  title  in  the  defendants  is  erroneous.  Its  judg- 
ment is  therefore  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bbvebsbd. 
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Laura  Deapbb  bt  al.,  appellees,  v.  Samuel  T.  Clayton 

bt  al.,  appellants. 

FiLKD  July  9,  1910.  No.  16,047. 

I 

1.  County  Courts:    Jukibdiotion.     "A  decree  of  the  county  court  as- 

suming to  vest  In  a  widow  the  absolute  title  to  a  homestead  se- 
lected from  the  lands  of  her  deceased  husband  is  void  as  an 
exertion  of  power  not  granted  by  the  constitution  or  laws  of  the 
state/'    Finders  v.  Bodle,  68  Neb.  57. 

2.  Homestead,  Setting  Off:    Estoppel.    An  ex  parte  order  made  upon 

a  widow's  application  setting  apart  to  her  a  homestead  interest 
in  the  lands  of  her  deceased  husband  will  not  estop  his  children 
residing  at  that  time  in  the  county  where  the  homestead  is  sit- 
uated, and  who  have  not  srbsequently  ratified  the  order  or  other- 
wise waived  their  right  to  object  thereto.  Reese,  C.  J.,  and  Sedg- 
wick, J.,  dissent. 

3.  Constitutional  Law:  Vested  Rights.    Chapter  32,  laws  1895  (Comp. 

St.  1909,  ch.  23,  sec.  29a),  contravenes  section  3,  art.  I  of  the  con- 
stitution of  the  state  of  Nebraska,  and  is  null  and  void. 

4.  Guardian  and  Ward:    Acts  of  Guabdian:    Estoppel.     An  infant's 

guardian  by  giving  a  receipt  for  money  not  received  by  her,  but 
purporting  to  have  been  received  in  satisfaction  of  the  ward's 
share  of  a  surplus  over  and  above  the  appraised  value  of  the 
infant's  ancestor's  homestead,  in  proceedings  prosecuted  under 
the  "Baker  act"  (laws  1889,  ch.  57),  will  not  estop  the  ward 
from  asserting  his  estate  in  said  homestead. 

6.  Quieting  Title:  Homestead:  Remainderman:  Limitations.  If  a 
widow  asserts,  by  virtue  of  a  void  order  of  the  county  court,  a 
title  in  fee  simple  to  a  homestead  selected  from  her  late  hus- 
band's lands,  an  infant  child  of  the  decedent  ordinarily  may  at 
any  time  within  ten  years  after  attaining  his  majority  maintain 
*an  action  under  sections  57-59,  ch.  73,  Comp.  St.  1909,  for  the" 
purpose  of  quieting  his  title  in  said  land. 

6.  Life  Estates:  Incumbrances:  Payment  by  Life  Tenant.  Where  a 
life  tenant  of  real  estate  pays  off  a  past  due  incumbrance  which 
Ib  a  lien  upon  the  entire  estate,  he  is  entitled  to  contribution 
from  the  remainderman,  and  should  recover  from  him  tbie  differ- 
ence between  the  principal  debt  and  the  present  value  of  an 
annuity  equal  to  the  annual  interest  charge  running  during  the 
years  which  constitute  the  life  tenant's  expectancy  of  life. 
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Appbal  from  the  district  court  for  Hamilton  county: 
Gboegb  F.  Oobcx)ean,  Judgb.  Aprmed  in  part  and  re- 
versed in  part. 

Hainer  &  Smith,  for  appellants. 

John  J.  Sullivan,  Oeorge  W.  Ayres  and  John  0,  Martin, 
contra. 

Root,  J. 

This  is  an  action  in  equity  to  confirm  in  plaintiffs  title 
to  a  tract  of  land.  Two  of  the  plaintiffs  were  given  par- 
tial relief,  and  the  defendants  appeal. 

In  1880  Jasper  Foster  received  a  patent,  under  the 
federal  homestead  law,  for  the  northeast  quarter  of  sec- 
tion 30,  in  township  13,  range  5  west,  in  Hamilton  county. 
Foster  occupied  said  real  estate  as  his  home  until  1889, 
during  which  year  he  died  intestate,  leaving  him  surviving 
six  children  and  his  widow.  At  that  time  Foster  held  an 
executory  contract  for  the  purchase  of  the  southwest 
quarter  of  the  southeast  quarter  of  section  19,  in  said 
town  and  range,  and  owed  thereon  about  $100.  An  ad- 
ministrator was  duly  appointed  for  Foster's  estate.  Sul)- 
sequently  Foster's  widow  made  application  according  to 
the  provisions  of  chapter  57,  laws  1889,  to  have  the  40 
acres  of  land  above  described  and  the  north  half  of  said 
northeast  quarter  of  section  30  appraised  as  the  home- 
stead of  her  late  hiiaband  and  herself.  The  county  court 
proceeded  in  conformity  with  the  terms  of  said  act,  found 
that  said  120  acres  of  land  had  been  selected  by  Jasper 
Foster  as  his  homestead,  and  that  the  petitioner  was  en- 
titled to  select  said  land  as  her  homestead.  Appraisers 
were  appointed  and  their  appraisal  was  confirmed  by  the 
county  court.  The  widow  elected  to  accept  the  land  at  its 
appraised  value,  and  paid  to  her  adult  children  their  pro- 
portion of  two-thirds  of  such  value  over  and  above  a 
mortgage  lien  thereon  and  the  |1,000  interest  therein, 
which  said  act  purports  to  gi*ant  a  widow  in  her  deceased 
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liusband's  homestead.  She  also  receipted  as  guardian  for 
the  plaintiffs,  her  minor  children,  for  their  share  of  such 
surplus.  The  court  then  confirmed  said  proceedings.  The 
widow  thereafter  claimed  to  own  said  real  estate  in  fee 
simple.  The  defendants  assert  title  thereto  as  her  gran- 
tees. The  appellees  each  represent  a  one-sixth  interest  in 
said  land.  The  district  court  charged  the  land  with  the 
value  of  permanent  improvements  made  thereon  subse- 
quent to  Mr.  Foster's  decease,  subrogated  the  appellants 
to  the  rights  of  the  mortgagee  for  the  amount  due  upon 
the  mortgage  at  the  time  Foster  died  and  subsequently 
satisfied  by  appellants'  grantor,  confirmed  the  appellants 
in  the  right  to  occupy  and  enjoy  the  north  half  of  the 
northeast  quarter  of  section  30  during  the  natural  life 
of  the  widow,  gave  them  credit  for  taxes  paid  upon  the  40 
acres  in  section  19,  charged  them  with  the  rents  and 
profits  of  said  tract,  and  decreed  that  upon  the  payment 
by  each  appellee  of  a  sixth  part  of  the  difference  between 
the  taxes  paid  upon  said  40  acres  and  the  value  of  said 
improvements,  on  the  one  hand,  and  the  rental  value  of 
the  40  acres,  on  the  other,  the  appellees  sliould  severally 
have  a  writ  of  assistance  to  place  them  in  possession  of 
their  interest  in  said  land,  and,  upon  the  death  of  Mrs. 
Foster,  each  appellee,  upon  payment  of  one-sixth  of  the 
amount  due  upon  said  mortgage  at  the  date  Foster  died 
and  chargeable  against  the  80  acres,  should  have  a  like 
writ  to  place  him  in  possession  of  his  interest  in  said  real 
estate. 

1.  The  appellants  argue  that  the  county  court  had  au- 
thority, independently  of  chapter  57,  laws  1889,  to  assign 
to  the  widow  a  homestead  estate  in  the  lands  of  her  de- 
ceased husband,  and,  by  decreeing  an  estate  in  fee  simple 
instead  of  a  life  estate,  the  court  merely  committ(»d  an 
error,  but  its  judgment  is  not  void.  Tlie  act  of  the  legis- 
lature under  w^hich  the  county  court  assumed  to  set  apart 
a  homestead  to  Mrs.  Foster  was  lield  unconstitutional  and 
void  subse(iuent  to  the  proceedings  liorein  considereil. 
Trumble  v.  Trumhle,  37  Neb.  340. 


446  NEBRASKA  liEPOllTS.  [Vol.  87 


Draper  t.  Clayton. 


Section  16,  art.  VI  of  the  constitution,  provides, 
among  other  things,  that  "county  courts  shall  be  courts  of 
record,  and  shall  have  original  jurisdiction  in  all  matters 
of  probate,  settlements  of  estates  of  deceased  persons, 
*  *  *  and  such  other  jurisdiction  as  may  be  given  by 
general  law.  But  they  shall  not  have  jurisdiction  ♦  ♦  ♦ 
in  actions  in  which  title  to  real  estate  i«  sought  to  be  re- 
covered, or  may  be  drawn  in  question.''  At  the  time  the 
county  court  of  Hamilton  county  assumed  to  confirm  in 
Mrs.  Foster  a  title  in  fee  simple  to  the  land  described  in 
this  action,  there  was  no  statute,  independently  of  tlie  in- 
valid act  above  referred  to,  purporting  to  give  that  court 
authority  to  set  off  or  determine  the  boundaries  or  value 
of  a  homestead.  Section  22,  ch.  20,  art.  I,  Oomp.  St.  1909, 
was  then  in  force  and  provided,  as  it  does  now,  that  all 
writs,  notices,  orders,  citations  and  other  process  issued 
out  of  the  county  court  should  be  served  in  like  manner 
as  a  summons  in  a  civil  action  in  the  district  court,  and 
authorized  that  court  to  direct  the  service  of  a  writ  by 
publication,  where  personal  service  could  not  be  made  in 
the  state,  and  in  the  cases  specifically  provided  by  law. 

By  the  terms  of  chapter  36,  Comp.  St.  1909,  the  head  of 
a  family  is  authorized  to  select  a  homestead  not  to  exceed 
160  acres  in  extent  and  $2,000  in  value,  which  shall  be 
exempt  from  sale  upon  attachment  or  an  ordinary  execu- 
tion. Section  17  of  said  chapter  provides  that  the  home- 
stead, if  selected  during  the  lifetime  of  the  owner  of  the 
fee,  shall  upon  his  or  lier  death  vest  for  life  in  the  sur- 
viving spouse,  remainder,  if  not  otlierwise  devised,  in  the 
heirs  of  the  fee-holding  spouse,  and  the  quality  of  exemp- 
tion is  continued  as  against  the  creditors  of  the  deceased. 
It  has  ever  been  the  policy  of  the  legislature  to  exempt  a 
homestead  from  forceil  sale  upon  attachment  or  ordinary 
execution.  At  the  time  the  present  constitution  was  pre- 
l>ared  by  the  constitutional  convention  and  adopted  by 
the  people,  an  act  entitled  "An  act  to  exempt  the  home- 
stead of  families  from  attachment,  levy,  or  sale  upon  ex- 
ecution or  other  process  issuing  out  of  any  court  in  the 
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state  of  Nebraska"  (laws  1875,  p.  45),  approved  February 
25,  1875,  was  in  force.  By  the  provisions  thereof  the 
homestead  exemption  was  extended  to  the  head  of  a 
family,  to  his  widow,  to  his  infant  children,  and  to  any 
unmarried  child  occupying  the  homestead  after  his  de- 
cease. In  case  it  became  necessary  to  ascertain  the  extent 
of  the  homestead,  the  district  court,  upon  application  by 
any  person  interested,  appointed  appraisers  to  view  the 
premises  and  report  concerning  its  value.  The  appraisal 
was  conclusive  unless  complaint  was  made,  and,  in  that 
event,  the  court  had  power  to  order  the  premises  re- 
appraised. Upon  an  application  to  the  district  court  by 
an  executor  or  administrator  to  sell  the  decedent's  land 
for  the  payment  of  his  debts,  the  court  had  authority  to 
appoint  appraisers  to  set  apart  the  homestead. 

The  constitution  of  1866  (art.  IV,  sec.  4)  provided  that 
probate  courts  should  not  have  authority  to  "order  or  de- 
cree the  sale  or  partition  of  real  estate,"  otherwise  the 
were  to  exercise  such  jurisdiction  as  might  be  provided 
by  law.  The  constitution  of  1875  m  more  positive  in  its 
restraint  upon  the  jurisdiction  of  that  court.  The  course 
of  legislation  and  the  decisions  of  this  court  up  to  and 
including  1815  give  no  indication  that  the  county  court 
was  vested  with  power  to  hear  and  determine  an  applica- 
tion to  establish  the  existence,  limits  or  value  of  a  home- 
stead, but  the  district  court  was  the  forum  wherein  all 
proc*eedings  were  prosecuted  for  the  protection  of  that 
estate.  In  1885,  in  Quthmcm  v.  OuthmaUy  18  Neb.  98, 
this  court  held  that  a  county  coiirt  has  authority  upon  a 
widow's  application  to  set  apart  from  her  deceased  hus- 
band's lands  the  homestead,  if  none  of  the  facts  essential 
to  create  that  estate  are  controverted.  The  reasoning  is 
plain  that  the  central  fact  to  justify  and  support  such  an 
order  is  that  the  desijijnated  land  or  some  part  thereof 
constituted  the  homestead  of  the  petitioner  and  her  hus- 
band at  the  time  of  his  deatli.  This  fact  being  made  to 
appear,  the  law  determines  the  estate  of  the  widow  and 
the  interest  of  the  remaindermen.    The  opinion  in  Chith- 
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man  v.  Chith^nan,  supra^  has  never  been  overruled  or 
questioned  by  this  court,  but,  on  the  contrary,  has  been 
approved  and  reaffirmed.  Tyson  v.  Tyson,  71  Neb.  438; 
In  re  EstaU'  of  Robertson,  86  Neb.  490.  The  principle 
announced  in  Guthman  v,  Outhman  is  now  a  rule  of  prop- 
erty in  Nebraska,  and  ought  not  to  be  doubted  by  prac- 
tioners  or  the  courts.  Orandjcan  v,  Beyl,  78  Neb.  354. 
At  the  same  time  the  rule  should  not  be  extended  so  as  to 
justify  the  county  courts  in  assuming  to  try  and  deter- 
mine questions  of  title  connected  with  an  assertion  of  a 
homestead  estate  in  the  lands  of  a  decedent.  The  juris- 
diction of  the  probate  court  to  cause  a  homestead  to  be 
appraised  and  set  apart  to  the  widow  does  not  include 
the  right  to  determine  that  the  homestead  estate  is  one 
in  fee.  In  entering  such  a  judgment  the  court  would 
determine  title,  tlie  very  subject  withheld  from  its  juris- 
diction by  the  fundamental  law.  We  cannot  tlierofore 
accept  the  argument  of  defendants'  counsel  that  the  order 
confirming  in  the  widow  a  title  in  fee  simple  was  one  the 
court  had  jurisdiction  to  make. 

2.  It  is  contended  that  the  county  court  had  jurisdic- 
tion independent  of  the  Baker  act  to  cause  Foster's  home- 
stead to  be  assigned  to  his  widow,  and  thji^,  since  that 
court  assigned  the  whole  120-acre  tract,  the  district  court 
should  have  respected  the  order  in  so  far  as  it  confirmed 
the  appellants  in  an  estate  during  the  natural  lifetime  of 
the  widow.  The  record  shows  that  no  notice  was  given 
to  these  appellants,  who  were  then  minors,  except  by 
publication  for  one  week  in  a  local  newspaper.  In  the 
absence  of  a  sfcitute  providing  for  such  method  of  notice, 
tliis  was  unavailing  to  aflfect  their  title  to  the  property. 
The  testimony  is  undisputed  that  the  40  acres  described 
in  the  contract  was  used  for  pasture,  and  was  not  in- 
cluded within  tlie  fence  that  inclosed  Foster's  federal 
homestead,  and  that  tlie  last  described  tract  was  im- 
])roved  and  o(*cui)ied  by  the  decedent  as  his  home  at  the 
time  of  his  death.  The  district  court  committed  no  error 
in  ignoring  the  proceedings  in  the  county  court. 
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3.  It  IB  contended  that  chapter  32,  laws  1895  (Comp. 
St.  1909,  ch.  23,  sec.  29a),  cured  all  defects  inhering  in 
the  proceedings  in  the  county  court.  The  act  pur]K>rts 
to  validate  all  proceedings  prosecuted  to  judfjineut  under 
the  "Baifer  Act"  hefore  it  was  held  iuTiilid  by  this  court. 
The  appellees  assail  this  curative  act  on  the  ground  that 
it  contravenes  section  3,  art.  1  of  the  constitution,  which 
provides:  "No  person  shall  he  deprived  of  life,  liberty  or 
property,  without  due  process  of  law."  It  will  he  remem- 
bered that  section  17,  ch.  36,  Comp.  St.  1909,  provides 
that  in  all  cases  where  the  owner  of  a  homestead  shall  die 
intestate,  the  surviving  spouse  shall  succeed  to  but  a  life 
estate  therein,  with  remainder  to  his  heirs.  This  statute 
was  in  force  during  the  time  the  "Baker  Act"  appeared 
upon  the  statutes  and  still  is  the  law  in  Nebraska,  and 
the  <!ounty  courts  have  at  all  times  been  without  power  to 
transfer  the  remainderman's  estate  to  the  widow.  If  the 
curative  act  gave  vitality  to  proceedings  prosecuted  under 
the  invalid  act,  it  amends  the  homest^-ad  law  without 
mentioning  or  repealing  it,  or  vests  the  county  courts 
with  jurisdiction  prohibited  by  the  constitution,  and, 
without  giving  remaindermen  their  day  in  court,  trans- 
fers their  estates  to  their  ancrator's  widow.  Niine  of 
these  things  may  the  legislature  lawhilly  do.  The  cura- 
tive act  is  therefore  void.  Mactircll  v.  Ooetfchhis,  11 
Vroom  -(N.  J.)  383;  Pryw  v.  Downey,  50  Cal.  3S8;  Nel- 
son V.  Rountrcc.  23  Wis.  367;  McCord  v.  SiiUivan.  8.1 
Minn.  344;  Finlaysonv.  Peterson,  5  N.  Dak.  587;  Maguinr 
V.  Henry.  84  Ky.  1;  Conway  v.  Cdhle.  37  111.  82. 

4.  The  defendants  urge  that  the  plaintiffs  are  estopped 
from  prosecuting  this  action  because  Mrs.  Foster,  as 
guardian  for  the  plaintiffs,  receipted  for  the  share  of  the 
surplus  created  hy  her  acceptance  of  the  hoiucstciid  at 
its  appraised  value  which  they  would  have  received  if  tlie 
act  were  valid.  The  proof  is  undisputed  that  the  appel- 
lees received  no  money  or  otlier  consideration  from  their 
guardian.  For  this  reason,  tliey  are  not  witliin  the  rule 
announced  in  Mote  v.  Kleen,  83  Neb.  585,  and  Borrher  v. 
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McGuire,  85  Neb.  646.  Nor  does  the  principle  announced 
in  Staata  v.  Wilson^  76  Neb.  204;  apply  in  the  case  at 
bar. 

5.  Finally,  the  defendants  argue  that  the  plaintiflfs' 
laches  should  bar  tlieni  from  equitable  relief.  Ilawley  v. 
Von  Laukniy  75  Neb.  597,  is  cited.  The  instant  case  is 
ruled  by  Holmes  v.  Mason^  80  Neb.  448,  and  Hobson  v. 
Hnatablr,  79  Neb.  334,  340.  Appellees  commenced  their 
action  within  ten  years  of  the  date  the  elder  attained  his 
majority.  A  consideration  of  the  facts  in  Hairley  v.  Von 
LanJxcn,  supra,  will  satisfy  the  reader  that  the  principle 
of  estoppel  was  wisely  and  lawfully  applied  to  defeat  the 
plaintiif  in  that  action.  In  the  case  at  bar  the  appellees 
were  infants,  the  younger  but  thnn?  years  of  age,  when 
Jasper  Foster  died.  Neither  before  nor  after  attaining 
majority  have  they,  so  far  as  the  record  discloses,  done 
anytliing  in  the  premises  to  in  any  manner  mislead  or 
l)rejudice  tlie  defcmdants,  nor  has  there  been  an  instant 
of  time  subsequent  to  tlie  date  the  widow  claimed  to  own 
the  land  in  fee  simi)le,  that  she  or  any  of  her  grantees 
could  have  prosecutc^dany  proceeding  to  lawfully  divest 
the  appellees  of  their  title.  The  defenses  of  estoppel 
must  therefore  be  resolved  against  the  defendants. 

6.  The  defendants  say  that,  although  they  may  not  be 
vested  with  an  estate  in  fee  simple  to  the  80  acres,  they 
are  life  tenants,  and  the  court  erred  in  postponing  the 
collection  of  the  mortgage  lien  to  which  they  are  subro- 
gated by  the  court's  decree.  We  think  there  is  merit  in 
this  contention.  The  mortgage  constituted  a  lien  upon 
the  remaindermen's  as  well  as  upon  the  life  tenant's 
estate.  Before  the  maturity  of  the  debt  it  was  the  duty 
of  the  life  tenant,  at  legist  to  the  extent  of  the  rental  value 
of  the  property,  to  keep  down  the  annual  interest,  but  he 
was  not  compelled  to  pay  off  tlie  principal  sum  when  it 
became  due  or  thereafter.  When  he  satisfied  the  mort- 
gage, he  had  a  right  to  an  accounting  with  the  remainder- 
men. Downing  v.  Ilartsliorn,  69  Neb.  364.  Where  a  com- 
mon charge  rests  upon  a  fund  which  belongs  to  several 
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owners  by  simultaneous  but  unequal  titles,  and  the  entire 
charge  is  paid  by  one  owner,  he  may  call  upon  the  other 
owners  for  contribution.  In  cases  like  the  one  at  bar, 
where  one  estate  is  for  life  and  the  other  in  remainder, 
and  the  life  tenant  pays  the  lien,  to  the  extent  that  he 
has  relieved  his  estate  of  the  interest  charge  lie  has  paid 
his  own  debt,  and  the  excess  is  the  debt  of  the  remainder- 
men. The  uncertainty  of  the  duration  of  the  tenant's  life 
injects  an  element  of  doubt  into  the  problem,  but,  by 
adopting  a  standard  life  table,  a  calculation  definite 
enough  for  the  purposes  of  the  law  ihay  be  made.  The 
payment  of  the  life  tenant  of  the  present  worth  of  an 
annuity  equal  to  the  annual  interest  running  during  his 
expectancy  of  life  represents  his  individual  indebtedness, 
and  the  remainder,  after  subtracting  that  sum  from  the 
mortgage  debt,  is  the  share  which  the  remaindermen 
should  contribute.  In  the  instant  case  the  rule  should  be 
applied  as  of  the  date  tlie  computation  shall  be  made; 
the  widow's  expectancy  of  life  should  be  considered,  and 
not  the  expectancy  of  the  appellants.  Tindall  v,  Peter- 
son^ 71  Neb.  16G;  3  Pomeroy,  Equity  Jurisprudence  (3d 
ed. )  sec.  1223 ;  Thomas  v.  Thomas,  17  N.  J.  Eq.  356.  The 
rule  adopted  by  the  district  court  may  not  work  much 
hardship  to  the  defendants,  but  it  is  their  lawful  right  to 
have  immediate  contribution.  The  evidence  will  not 
justify  us  in  making  that  computation. 

For  the  reasons  above  stated,  the  decree  of  the  district 
court  is  in  all  things,  save  and  except  as  to  the  subject  of 
contribution,  aflftrmed,  and  as  to  the  matter  of  contribu- 
tion, the  cause  is  reversed  and  remanded  for  further  pro- 
ceedings. The  costs  taxed  in  this  court  will  be  equally 
divided  between  the  appellees  on  the  one  part  and  the  ap- 
pellants on  the  other. 

Judgment  accordingly. 
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JAMBB   W.    MoFABLAND   BT   AJj.y    APPELLBBSy   Y.    SARAH   J. 

FLAOK  BT  AL.,  APPELLANTS. 

Filed  July  9,  1910.  No.  16,111. 

1.  Homestead:   Descent.    Upon  the  death  of  the  owner  of  the  fee  in 

a  homestead  estate  the  same  descends  to  the  surviving  spouse  for 
life,  and  the  remainder  to  the  children  of  the  owner  of  the  fee 
UUe. 

2.  Oounty  Courts:  Jurisdiction.    The  county  court  is  without  Jurisdic- 

tion to  assign  a  fee  title  in  a  homestead  to  the  surviving  spouse 
of  the  owner  of  the  fee  title,  and  chapter  32,  laws  1896,  la  in- 
operative to  validate  such  decrees. 

3.  Bemalnders:  Limitation  ot  Actions.    The  statute  of  limitations  of 

an  action  by  a  remainderman  to  recover  possession  of  the  estate 
does  not  begin  to  run  until  the  death  of  the  owner  of  the  life 
estate.  The  possession  of  the  owner  of  the  life  estate  is  not  ad- 
yerse  to  the  rights  of  the  remainderman. 

Appeal  from  the  district  court  for  Kearney  county: 
Robert  C.  Orb,  Judge.    Affirmed. 

Lewis  O.  PoAilson  and  Oeorge  A.  Adams,  for  appellants. 

Joel  Hull  and  Adams  &  Adams,  contra. 

Sedgwick,  J. 

These  plaintififs  began  this  action  in  the  district  court 
for  Kearney  county  to  recover  possessipn  of  80  acres  of 
land.  Josiah  W.  McFarland  and  Elizabeth  McFarland, 
his  wife,  occupied  the  premises  as  a  homestead  prior  to 
the  18th  day  of  June,  1890,  the  title  being  in  the  nnme  of 
Elizabeth  McFarland,  and  on  that  day  Elizabeth  Mc- 
Farland died,  leaving  surviving  her  her  said  husband, 
Josiah  W.  McFarland,  and  these  plaintiffs,  her  children. 
After  the  death  of  Elizabeth  McFarland  proce^edings 
were  had  under  the  act  commonly  known  as  the  "Baker's 
Decedent  Law"  (laws  1889,  ch.  57),  by  which  the  county 
court  of  that  county  made  an  order  assigning  in  fee  the 
said  real  estate  to  the  said  Josiah  W.  McFarland.   Under 
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those  proceedings  McParland  occupied  the  premises  as 
his  home  until  the  12th  day  of  January,  1893,  when  he 
sold  and  conveyed  the  same  to  the  defendant  Henry  J. 
Flack.  Flack  took  possession  of  the  premises  and  oc- 
cupied the  same  until  his  death,  which  occurred  in  April, 
1908.  The  said  Josiah  W.  McFarland  died  on  the  5th  day 
of  September,  1907.  The  district  court  found  generally 
in  favor  of  the  plaintiffs  and  entered  a  decree  giving  them 
I)08session.    The  defendants  have  appealed. 

The  defendants  urged  that  the  county  court  had  juris- 
diction to  assign  homesteads,  and  if  it  erred  in  assigning 
the  title  to  McFarland  that  decree  is  not  therefore  void, 
but  is  valid  as  against  this  collateral  attack,  and  thefy 
further  insisted  that  the  curative  act  of  the  legislature 
(laws  1895,  ch.  32)  has  remedied  any  defect  that  might 
otherwise  have  existed  in  the  proceedings  of  the  county 
court.  They  further  urged  that,  as  all  of  these  plaintiffs 
became  of  legal  age  more  than  ten  years  before  the  com- 
mencement of  this  action,  the  statute  of  limitations  is  a 
complete  bar,  and  that,  as  these  plaintiffs  had  at  least 
constructive  notice  by  the  recording  of  instruments  that 
the  title  was  claimed  adversely,  and  the  defendants  and 
the  parties  through  whom  they  claim  have  held  the  lands 
adversely  for  more  than  ten  years  prior  to  the  commence- 
ment of  the  action,  this  adverse  possession  is  a  complete 
defense.  All  of  these  contentions  of  the  defendants  have 
been  heretofore  decided  by  this  court.  Finders  v.  Bodle, 
58  Neb.  57,  and  two  cases  decided  at  the  present  session, 
Draper  v.  Clayton,  ante,  p.  443,  and  Helming  v.  For- 
rester, cmte,  p.  438.  All  of  these  cases  hold  that  the 
Baker's  decedent  law  is  unconstitutional,  following 
Trumhle  v.  Trunible,  37  Neb.  340.  In  Draper  v.  Clayton, 
supra,  it  is  held  ui)on  full  discussion  that  the  said  cura- 
tive act  is  void,  and  in  Helming  v.  Forrester,  supra,  it  is 
held  that  an  action  for  possession  by  the  children  and 
heirs  of  the  owner  in  fee  of  a  homestead  is  not  barred 
by  the  statute  of  limitations  or  adverse  possession  until 
ten  years  after  the  termination  of  the  life  estate  in  the 
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homestead  which  tlie  statute  gives  to  llie  surviving  spouse. 
The  reasons  for  these  holdings  are  fully  given  in  the  eases 
referred  to,  and  no  further  discussion  is  required. 

It  follows  that  the  judgment  of  the  district  court  is 
right,  and  it  is  therefore 

Affirmed. 


5 


CASES  DETERMINED 

SUPREME  COURT  OF  NEBRASKA 

AT 

SEPTEMBER  TERM,  1910. 


Belle  Williams,  Administratrix,  bt  al.,  appellants, 
V.  Joseph  H.  Miles  bt  al.,  appellees. 

FiLBD  Septsmbeb  26,  1910.     No.  15,647. 

1.  Appeal:    Remand:     Law   of   Case.     "The   language    used    In    the 

former  opinions  of  this  court,  commenting  upon  the  evidence  of 
the  various  witnesses,  was  used  with  reference  to  the  questions 
presented  in  this  court  only,  and  was  not  a  discussion  of  the 
weight  that  should  be  given  to  this  evidence  upon  a  new  trial 
of  this  case.  The  court  will  apply  the  law  of  the  case  so  far  as 
it  has  been  determined  by  this  court,  but  the  discussion  of  the 
evidence  here  will  not  restrict  the  trial  court  in  its  examination 
and  submission  of  the  questions  of  fact"  Williama  v.  Miles,  73 
Neb.  205. 

2.  Wills:    Revocation:     Subsequent   Will:     Evidence,     The    fact,    if 

established  by  competent  proof,  that  a  subsequent  will  was  made 
•  is  not  suflQcient  of  itself,  and  without  some  proof  of  its  actual  con- 
tents, to  show  the  revocation  of  a  former  will  (Williams  v. 
Miles,  68  Neb.  463),  nor  would  the  proof  of  such  fact  alone  be 
sulficient  to  justify  the  setting  aside  of  the  due  probate  of  a 
former  will,  the  alleged  subsequent  will  not  being  found  or  pro- 
duced, nor  a  verified  copy  thereof  presented. 

S.  :  Execution:  Evidence.  An  attorney  testified  that  he  pre- 
pared a  will  consisting  of  two  sheets  and  four  pages  to  be  ex- 
ecuted by  the  proposed  testator;  that  the  instrument  was  signed 
by  the  testator  and  witnessed  in  his  presence.  In  his  testimony 
he  detailed  the  facts  and  circumstances  attending  its  execution, 
including  remarks  made  by  himself,  the  testator  and  the  wit- 
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nesses,  but  did  not  know  the  witnesses  and  failed  to  remember 
their  names.  Two  witnesses  testified  that  they  witnessed  the 
signature  of  an  alleged  will  of  tHe  same  person  at  the  place  and 
about  the  time  stated  by  the  attorney;  that  the  person  sign- 
ing as  testator  said  It  was  his  will,  but  they  were  not  Informed 
of  its  contents,  did  not  read  any  part  of  It,  and  did  not  know 
what  the  paper  contained;  that  It  consisted  of  many  sheets  form- 
ing a  body  of  paper  near  half  an  Inch  In  thickness;  that  there 
was  but  one  other  person,  aside  from  the  alleged  testator  and  the 
witnesses.  In  the  room,  and  that  person  was  wholly  unknown  to 
one  of  the  witnesses,  the  other  witness  testifying  to  a  total 
want  of  recollection  as  to  who  the  other  person  was,  or 
whether  he  knew  him,  neither  one  being  Introduced  to  him, 
and  both  agreeing  that  he  did  not  utter  a  word  at  or  be- 
fore the  signing  or  while  they  were  In  the  room.  Held,  That 
these  facts  failed  to  show  that  the  paper  there  signed.  If  so 
signed,  vf&B  the  one  said  to  have  been  written  by  the  attorney, 
and  that  there  was  Insufficient  proof  of  the  contents  of  the  alleged 
will,  or  that  the  paper  witnessed  by  the  two  persons  sighing  aa 
witnesses  was  the  Instrument  claimed  to  have  been  prepared  by  « 

the  attorney,  or  was  a  will.  ,  %i 

4. :    RBvocivyiON:    Subsequent  Wnx:    Bvidbncb.     The  proof  of 

the  execution  and  contents  of  a  lost  will  should  be  clear  and  con> 
ylncing,  and  the  declaration  of  the  testator  alone  that  an  Instru- 
ment he  Is  signing  Is  his  will,  but  without  any  evidence  as  to 
Its  contents,  will  not  be  held  sufficient  to  revoke  a  former  will 
proved  to  have  been  made  and  duly  admitted  to  probate,  there 
being  no  proof  that  the  alleged  lost  will  was  ever  seen  after  its 
supposed  execution. 

6, :    Execution:    EvmsNCE.     The  evidence  as  to  the  execution 

of  any  will  by  the  deceased,  at  the  place  and  on  the  date  named, 
iB  examined  and  set  out  In  the  opinion,  and  the  same  is  /^eld^  In- 
sufficient to  establish  the  fact. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Rapbe,  Judge.    Affirmed. 

John  L,  Webster^  John  H,  Atwood,  Renvis  d  Reavis,  I. 
J.  Ringolsky,  Frank  M,  Hall  and  J.  H.  Broody,  for  ap- 
pellants. 

T,  J.  Mahoney,  J.  A,  C.  Kennedy,  Clarence  Oillespie 
and  E.  Walloon,  contra^. 
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?s,  a  resident  and  having  bis  domicile  in 
y,  in  this  state,  executed  and  declared 
instrument  as  his  will,  at  Rulo,  in  said 
th  day  of  November,  1888.  On  the  11th 
9,  at  the  same  place,  he  executed  a  cod- 
icil oj  wuicn  ne  changed  one  item  in  the  will.  Both  the 
will  and  codicil  were  duly  witnessed  and  executed  in  ac- 
cordance with  all  the  requirements  of  law,  the  two  con- 
stituting his  will.  He  retained  his  residence  and  home 
in  said  county  until  the  30th  day  of  October,  1898,  when 
he  died  at  Palls  City.  The  will  made  at  Rnlo  will  here- 
after be  referred  to  as  the  Rulo  will.  It  was  presented  to 
the  county  eourt  of  Richardson  county  for  probate,  and. 
after  proper  proceedings  being  had,  was  admitted  to  pro- 
bate on  the  2d  day  of  December,  1898,  without  objection 
or  contest,  and  no  appeal  was  taken  from  the  decree.  On 
the  29th  day  of  March,  18!)!),  a  petition  was  filed  in  the 
couniy  court  by  the  plaintiffs  herein,  in  which  the  rela- 
tionship of  the  plaintiffs  to  deceased  was  set  out  and  the 
probate  of  the  Rulo  will  was  averred.  It  was  then  stated, 
in  substance,  that  the  probated  will  was  not  the  last  will 
and  testament  of  the  said  Steplien  B.  Miles,  deceased, 
which  fact  was  alleged  to  be  well  known  to  the  proponent 
thereof  at  and  before  the  time  he  caused  and  procured  it 
to  be  admitted  to  prol)ate;  that  his  actions  in  that  behalf 
were  fraudulent;  that  a  later  will  had-  been  duly  made 
and  executed  by  the  testator,  by  which  the  Rulo  will  had 
been  revoked,  all  of  which  was  alleged  to  be  well  known 
to  him  at  the  time,  but  was  unknown  to  plaintiffs  until 
long  after  the  decree  probating  the  Rulo  will  had  been 
entered;  that  about  the  Ist  day  of  April,  18fl7,  the  said 
Stephen  B.  Miles  duly  made  another  and  later  will  at  the 
city  of  St.  Louis,  Missouri,  by  which  he  had  changed  the 
disposition  of  his  estate  from  that  made  in  the  Rulo  will, 
and  had  by  his  said  later  will  fully  revoked  and  canceled 
said  will  and  all  others  by  him  before  that  time  made,  and 
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that  DP  other  or  later  will  had  been  since  made;  that  the 
estate  of  the  said  Stephen  B.  Miles  was  of  the  value  of 
about  11,600,000,  the  real  estate  thereof  being  worth 
about  11,000,000,  and  the  personal  property,  consisting 
of  stocks,  bonds  and  other  choses  in  action,  worth  the 
sum  of  f 600,000;  that  tlie  defendant  Joseph  H.  Miles,  upon 
the  probating  of  the  Rulo  will,  became  the  executor  and 
possessed  of  all  the  books  and  papers  of  the  deceased, 
and  it  is  aveiTed  upon  information  and  belief  that  among 
said  papers  was  the  later  will  made  in  St.  I^ouis,  which 
he  had  secreted  and  suppressed  with  the  purpose  and  in- 
tent of  defrauding  plaintiffs.  The  petition  is  of  consider- 
able length,  but  it  is  not  deemed  nec:essarj'  to  stale  the 
averments  with  any  greater  particularity.  The  prayer  is 
that  the  previous  order  of  the  court  admittitig  the  Rulo 
will  to  probate  be  set  aside  and  that  plaintiffs  be  per- 
mitted to  present  the  will  of  about  April  1,  1897,  for 
probate. 

An  answer  was  filed  by  the  defendants  Joseph  H.  Miles, 
John  J.  Williams,  John  W.  Holt,  Nora  Harrison,  John 
I.  Dressier  and  J.  K.  Biles,  by  whicli  the  death  of  Stephen 
B.  Miles  and  the  execution  and  probate  of  the  Rulo  will 
were  admitted,  as  also  was  the  extent  and  value  of  his 
estate  at  the  time  of  his  death.  All  averments  of  tlie  peti- 
tion as  to  the  making  of  the  will  at  St.  Louis  (which  for 
convenience  will  be  hereafter  referred  to  as  the  St  Louis 
will)  or  any  will  subs<M|uent  to  the  making  of  the  Rulo 
will  were  denied;  It  was  alleged  in  substance  that  full, 
due  and  legal  notice  was  given  of  the  i)resentatioii  of  the 
Rulo  will  for  probate;  that  the  county  court  bad  full 
jurisdiction  of  the  subject  matter  of  the  parties;  and  that 
said  decree  was  a  final  adjudication  of  the  wliole  matter. 
All  averments  of  the  petition  not  admitted  were  denied. 

The  defendant  Samuel  A.  Miles  filed  an  answer  and 
cross-petition,  in  which,  after  the  denial  of  certain  aver- 
ments of  the  petition  reflecting  upon  himself,  he  practi- 
cally realleged  those  of  that  pleading  and  joined  in  the 
prayer  for  a  new  trial,  the  cancelation  of  the  decree  ad- 
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mitting  the  Rulo  will  to  probate  and  that  the  alleged  St. 
Louis  will  be  probated.     The  pleadings  are  voluminous,' 
but  it  is  believed  that  the  foregoing  statement  of  their 
contents  will  be  sufficient. 

Upon  a  trial  in  the  county  court,  the  prayer  of  the 
petition  of  plaintiffs  and  the  croSvS-petition  of  Samuel  A. 
Miles  were  denied  and  the  action  dismissed,  thus  leaving 
the  decree  probating  the  Rulo  will  unimpaired.  The  cause 
was  then  appealed  to  the  district  court,  where  the  plead- 
ings were  to  some  extent  amended,  but  in  view  of  the 
questions  here  presented  it  is  not  necessary  to  refer  to 
them  further.  Pending  the  proceedings  in  the  district, 
court  the  cause  has  been  appealed  to  this  court  a  number 
of  times,  and  the  history  of  such  proceedings  may  be  found 
in  62  Neb.  566;  63  Neb.  851,  859;  68  Neb.  463,  479;  73 
Neb.  193,  205,  206.  The  cause  has  been  finally  tried  to 
the  district  court  for  Richardson  county,  the  trial  result- 
ing in  a  finding  and  decree  in  favor  of  defendants  and 
dismissing  plaintiffs'  petition  and  cross-petition  of  Samuel 
A.  Miles.  Plaintiffs  and  cross-petitioner  appeal.  On  this 
appeal  we  are  confronted  with  a  bill  of  exceptions  of 
about  3,000  pages  and  a  transcript  of  275  pages,  as  well 
as  elaborate  briefs  of  over  800  pages.  In  view  of  the  con- 
dition of  a  part  of  the  bill  of  exceptions  it  would  be  prac- 
tically impossible  to  understand  and  comprehend  the  evi- 
dence, were  it  not  for  the  care  and  labor  bestowed  upon 
the  briefs,  and  the  very  able  arguments  presented  by 
counsel. 

A  motion  to  suppress  the  bill  of  exceptions  is  filed  by 
defendants.  On  the  trial  of  the  case  some  600  pages  of  the 
evidence  offered  and  received  by  the  court,  the  greater 
part  of  which  was  introduced  to  prove  certain  alleged 
corrupt  practices  by  an  attorney  residing  in  another  state, 
but  representing  plaintiffs,  was  discarded  by  the  court 
and  stricken  out  at  the  time  of  entering  the  decree  in 
favor  of  defendants.  This  evidence,  however,  had  all 
been  introduced.  The  bill  of  exceptions  was  prepared 
and  submitted  by  plaintiffs  without  including  that  evi- 
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dence.  The  bill  as  presented  consisted  of  5  volumes  of 
from  600  to  800  pages  each.  Defendants  and  cross-peti- 
tioner Samuel  A.  Miles  objected  to  the  approval  of  the 
bill  by  the  trial  judge^  when  the  cross-petitioner  prepared 
and  submitted  the  6th  volume,  containing,  as  claimed,  all 
of  the  discarded  evidence,  but  the  preparation  and  sub- 
mission of  that  volume  was  delayed  for  some  time  after 
the  settling  of  the  other  5  volumes.  It  is  claimed  by 
counsel  for  defendants  that  a  large  portion  of  the  evi- 
dence contained  in  the  6th  volume  at  the  time  it  was  served 
upon  them  has  been  removed  therefrom.  This  is  perhaps 
true,  but  we  think  from  the  record  made  that  the  i)ortion 
referred  to  was  removed  by  the  judge  for  the  reason  that 
it  was  contained  in  the  5  volumes  before  that  time  settled. 
It  is  also  claimed  by  defendants  that  important  documents 
and  other  evidence  submitted  on  the  trial  are  not  included 
in  any  of  the  volumes.  The  certificates  of  the  judge  ren- 
der it  reasonably  certain  that  he  understood  that  all  the 
evidence  was  included  in  the  bills  as  finally  allowed  and 
signed.  If  this  be  correct,  the  evidence  will  be  retained 
notwithstanding  the  irregularity  of  the  settling  of  the 
bill.     The  motion  to  suppress  is  overruled. 

The  legal  propositions  involved  in  the  case  in  the  dif- 
ferent phases  through  which  it  has  passed  have  been  sub- 
stantially all  settled  by  the  former  decisions  of  this  court, 
above  referred  to,  and  the  principal  question  now  involved 
is  one  of  fact,  and  that  is:  "Was  a  will  executed  at  St. 
Louis  in  1897  by  Stephen  B.  Miles,  deceased?"  If  such 
a  will  was  prepared,  executed  and  witnessed,  as  claimed 
by  plaintiffs,  containing  a  revocatory  clause,  it  will  have 
to  be  conceded  that  the  Rulo  will  was  thereby  revoked 
and  rendered  null  and  void,  and  the  decree  admitting  it 
to  probate  would  have  to  be  set  aside  and  the  new  trial 
granted  as  prayed  for  by  plaintiffs.  The  finding  of  the 
district  court  was  "that  Samuel  A.  Miles  and  the  plaintiffs 
are  not  entitled  to  have  the  probate  of  the  1888  will  set 
aside,"  and  "that  Stephen  B.  Miles  did  not  execute  a  will 
in  St.  Louis  in  1897,  as  alleged  in  plaintiffs'  petition,  and 
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that  the  will  known  in  the  records  as  the  'Rnlo  will'  is 
the  last  will  and  testament  of  Stephen  B.  Miles,  de- 
ceased." Upon  these  findings  plaintiffs'  suit  was  dis- 
missed. There  is  no  proof  in  the  record  that  the  will 
alleged  to  have  been  made  in  St.  Louis  has  ever  been  seen 
since  its  alleged  execution,  and  therefore  neither  the  will 
nor  a  verified  copy  of  it  was  introduced  in  evidence.  It 
is  not  contended  that  there  was  sufficient  proof  of  the 
whole  contents  of  the  will,  as  to  the  distribution  of  the 
property  of  the  deceased,  to  entitle  it  to  probate  as  to  the 
legacies  or  devises,  but  practically  the  whole  contention  is 
that  a  will  was  duly  made  and  executed  and  that  it  con- 
tained a  clause  revoking  former  wills  and  testaments,  the 
effect  of  which,  if  established,  would  be  to  destroy  the 
Rulo  will,  leaving  the  property  of  the  deceased  intestate 
and  subject  to  distribution  under  the  law  of  descent, 
which,  as  conditions  now  are,  would  probably  be  more 
equitable  than  as  provided  in  that  will.  However,  we  are 
forbidden  to  enter  that  field,  and,  as  above  indicated,  con- 
fine ourselves  to  the  one  question  decided  by  the  district 
court,  to  wit,  considering  the  whole  evidence,  is  it  sufltt- 
ciently  proved  that  the  deceased  executed  a  will  in  St. 
Louis,  Missouri,  about  the  1st  of  April,  1897?  The  evi- 
dence taken  upon  that  part  of  the  case  tending  to  prove 
and  to  disprove  such  execution  is  quite  voluminous,  and 
it  is  claimed  by  each  side  tliat  the  evidence  preponderates 
in  its  favor.  The  burden  of  proof  being  upon  plaintiffs, 
it  follows  that  it  is  not  enough  that  the  evidence  produced 
by  plaintiffs  renders  it  probable  that  Mr.  Miles  made 
some  kind  of  a  will  at  St.  Louis,  but  such  fact  must  be 
shown  by  a  preponderance  of  the  evidence  or  plaintiffs 
must  fail.  In  disposing  of  the  case  w^e  will  confine  our 
investigations  to  the  one  question. 

Preliminary  to  this,  however,  it  might  be  well  to  inquire 
how  far  the  former  expressions  of  this  court  while  con- 
sidering the  evidence  in  the  case  then  before  it  should 
be  considered  as  bearing  upon  the  finding  of  the  district 
court  upon  the  trial  from  which  this  appeal  is  taken,  or 
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upon  the  holding  here  on  appeal.    There  are  a  nnmber  of 
expressions  indicating  a  conviction  upon  the  minds  of  the 
judges  in  writing  the  opinions  that  the  proofs  then  before 
the  court  offered  by  appellants  showed,  or  tended  to  show, 
that  a  will  was  in  fact  made  in  St.  Louis.    What  effect 
should  such  expressions  have  upon  the  judgment  of  the 
district  court  when  subsequently  hearing  the  trial  of  the 
case,  and  to  what  extent,  if  at  all,  are  they  binding  upon 
us  in  considering  this  appeal?    In  other  words,  do  they 
become  the  law  of  the  case  from  which  no  departure  should 
be  made?    In  the  opinion  in  68  Neb.  463,  at  page  475,  it 
is  said:     "Without  going  over  the  details,  we  may  say 
that  the  evidence  produces  a  strong  conviction  that  a  will 
of  some  sort  was  made  at  St.  Louis.    There  is  not  only  the 
testimony  of  the  two  subscribing  witnesses,  but  a  very 
considerable  mass  of  circumstantial  evidence.    Moreover, 
the  declarations  of  the  testator  are  well  authenticated  and 
circumstantial.    Taking  all  these  matters  into  account,  and 
bearing  in  mind  the  apparent  injustice  of  the  disposition- 
made  in  the  instrument  admitted  to  probate,  the  suspi- 
cious character  of  many  things  connected  with  the  finding 
of  the  Kulo  Avill,  and  the  disposition  of  the  testator  to 
make  wills,  as  shown  in  evidence,  if  the  question  were 
merely  whether  a  subsequent  will  was  executed,  w^e  should 
hesitate  to  say  that  the  decree  could  stand."    In  the  opin- 
ion written  by  Judge  Sedgwick,  73  Neb.  193,  tlie  judge, 
after  (juite  an  extensive  review  of  the  evidence  then  before 
the  court  upon  the  subject  of  the  execution  of  the  St. 
Louis  will,  says:     "Upon  the  hearing  of  this  application 
for  a  new  trial  the  district  court  found  that  'there  was  a 
will  made  by  Stephen  B.  Miles,  deceased,  in  1897,  at  St. 
Louis.'    The  witness  Paul  T.  Gadsen  (Gadsden)  positively 
testifies  to  this  fact.     He  also  states  quite  definitely  the 
contents  of  the  will.     The  character  of  this  witness  and 
the  reliance  to  be  placted  upon  his  testimony  will  be  again 
referred  to.    It  is  sufficient  now  to  say  that  we  consider 
the  whole  evidence  amply  supports  this  finding  of  the  trial 
court."    Again,  in  writing  an  opinion  upon  a  motion  to 
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modify  the  former  opinion,  the  judge  says  (73  Neb.  206)  : 
'^What  was  meant  was  that,  if  the  evidence  introduced 
before  the  district  court  upon  the  new  trial  w^hich  has 
been  ordered  should  be  the  same  as  it  now  is  in  this  court, 
it  would  be  sufficient  to  require  the  district  court  to 
reverse  the  order  of  the  county  court  in  refusing  to  set 
aside  the  probate  of  the  Rulo  will."  There  are  other  ex- 
pressions in  the  line  of  ^decisions  in  this  case,  equally 
strong  and  definite,  perhaps,  bearing  upon  the  evidence, 
but  which  need  not  be  here  noticed,  as  the  above  will  be 
sufficient  to  attract  attention  to  the  proposition  in- 
volved. In  the  opinion  first  written  (73  Neb.  193)  Judge 
SEDGViriCK,  at  page  196,  says :  "If  a  decision  of  this  court 
should  ever  become  the  law  of  the  case,  it  should  be  upon 
a  question  of  practice  (then  under  discussion),  when  the 
parties  to  the  litigation  have  acted  upon  that  decision  and 
guided  their  practice  by  it;"  thus  holding,  in  effect, 
that  as  a  declaration  of  the  law  applicable  to  a  question 
presented,  and  on  which  the  parties  have  acted  during 
the  subsequent  stages  of  the  litigation,  it  should  not  be 
departed  from.  But,  as  said  in  the  per  curiam  opinion 
(73  Neb.  205)  at  page  206:  "The  language  used  in  the 
former  opinions  of  this  court,  commenting  upon  the  evi- 
dence of  the  various  witnesses,  was  used  with  reference  to 
the  questions  presented  in  this  court  only,  and  was  not  a 
discussion  of  the  weight  that  should  be  given  to  this  evi- 
dence upon  a  new  trial  of  this  case.  The  court  will  apply 
the  law  of  the  case  so  far  as  it  has  been  determined  by  this 
court,  but  the  discussion  of  the  evidence  here  will  not 
restrict  the  trial  court  in  its  examination  and  submission 
of  the  questions  of  fact." 

This  holding,  in  the  opinion  of  the  writer,  is  in  harmony 
with  the  well-settled  law  upon  the  subject,  and  left  the 
district  court,  as  well  as  this  court  upon  subsequent  ap- 
peals, to  pass  upon  the  weight  of  the  evidence,  unaffected 
and  untrammeled  by  the  expressions  of  this  court  upon 
former  hearings.  In  Koyer  v.  Willmon,  106  Pac.  (Cal.) 
599,  it  is  said,  quoting  from  Allen  v.  Bryant^  155  Cal.  256: 
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"Wlien  the  fact  which  is  to  be  decided  depei 
credit  to  be  given  to  the  witnesses  whose  tesi 
ceived,  or  the  weight  to  which  their  testimon; 
or  the  inferences  of  fact  that  are  to  be  dra- 
evidence,  tlie  sufficiency  of  the  evidence  to  ju 
cision  most  be  determined  by  the  tribunal  I 
it  is  presented,  and  is  not  controlled  by  an  o] 
appellate  court  that  similar  evidence  at  a  foi 
the  cause  was  insufficient  to  justify  a  simil; 
Without  referring  at  length  to  the  decisio 
courts  upon  this  subject,  the  writer  conclui 
whole  subject  of  the  execution  of  the  St.  Lo 
for  the  decision  of  the  district  court  apon  tl 
Jind  submission  of  the  case  upon  the  evidence,  t 
and  unconstrained  by  anything  we  may  have  s 
evidence  before  us  at  the  time  the  decisions 
The  same  is  true  as  to  its  application  to  the 
before  us.  These  views  are  not  fully  concur 
majority  of  the  court. 

However,  it  is  proper  to  say  here,  withoui 
details,  that  additional  evidence  was  present 
last  trial,  ^'hich,  if  believed  to  be  true,  migh 
ably  would,  lead  this  court  now  to  revise  its 
is  said,  in  substance,  that  this  new  evidence  i 
(»f  the  labors  of  detectives  sent  ont  to  find  the 
timony,  and  does  not  cany  with  it  the  convi 
truth  which  might  otherwise  obtain.  It  of( 
tliat  detectives,  like  other  people,  are  unscn 
(■(irrupt;  that  when  sent  out  upon  a  mission  i 
sort  to  almost  ail  kinds  of  corruption  in  order 
requirements  imposed,  and  the  re.sults  of  t 
!sIiould  be  looked  upon  with  suspicion.  From  ( 
of  the  method  adopted  by  that  class,  the  writ 
ill  sympathy  with  the  contentions  of  plaintil 
this  does  not  of  necessity  carry  with  it  tht 
that  the  testimony  of  apparently  disinterestet 
even  if  found  by  a  detective,  is  untrue  and  noi 
credit.    They  m^  be  truthful  and  their  testii 
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titled  to  credence,  while  if  the  same  facts  were  testified 
to  by  the  detective  who  it  is  said  made  tlie  "discovery"  of 
the  witness,  such  testimony  might  and  probably  would  not 
carry  the  same  weight.  As  we  liave  said,  the  claim  is  that 
a  will  was  made  in  St.  Louis  long  after  the  Rulo  will  was 
executed.  As  to  the  execution  and  admission  to  probate 
of  the  Rulo  will  there  is  no  dispute.  The  deceased  resided 
in  this  state.  The  parties  to  this  action  resided  here.  The 
St.  Louis  will,  if  made,  was  written  by  a  stranger  to  the 
deceased  and  all  the  parties  to  the  suit.  It  was  said  to 
have  been  witnessed  by  persons  unknown  to  many,  if  not 
all,  of  the  litigants.  So  far  as  the  evidence  shows,  no  will 
nor  a  copy  of  it  has  been  found.  In  view  of  these  facts, 
it  is  not  surprising  that  both  sides  of  this  controversy 
found  it  necessary  to  resort  to  the  labors  of  detectives  in 
making  needed  investigations,  as  both  did.  While  there 
is  much  in  the  briefs  and  arguments  In  the  way  of  crim- 
ination and  recrimination  concerning  this  feature  of  the 
case,  we' do  not  find  it  necessary  to  engage  in  a  discussion 
of  the  subject  of  the  methods  employed,  nor  to  cast  any 
reflections  upon  either  party.  It  may  be  that  each  felt 
justified  in  pursuing  the  course  adopted. 

This  brings  us  to  the  one  controlling  question  in  the 
case :  Does  the  evidence  preponderate  in  favor  of  the  con- 
tention that  a  will  was  made  in  St.  Louis?  If  not,  the 
decision  of  the  district  court  finding  that  no  such  will 
was  made  will  have  to  stand.  If  the  affirmative  of  the 
question  is  shown  by  the  necessary  evidence,  a  revc^rsal  of 
the  decree  must  follow,  and  the  new  trial  sought  be 
granted.  To  the  mind  of  the  writer,  the  question  is 
shrouded  in  considerable  mystery.  The  testator  resided  in 
Richardson  county  in  this  state.  He  had  been  a  citizen 
of  Richardson  county  for  many  years,  he  having  been  one 
of  the  early  pioneers  of  that  county.  He  had  amassed  an 
immense  fortune,  much  of  which  was  in  that  county.  He 
had  employed  an  attorney  in  Falls  City  wlio  had  become 
familiar  with  his  atfairs  and  in  whom  he  had  confidence. 
His  time  was  mostly  spent  upon  his  farm,  or  ranch,  in  that 
33 
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county,  until  the  later  years  of  his  life.  He  had  interests 
in  the  state  of  Maryland,  his  former  home,  and  was  there 
more  or  less  frequently,  and  spent  a  good  portion  of  the 
winter  months  of  his  later  life  in  the  St.  James  hotel  in 
St.  Louis,  Missouri.  He  had  a  number  of  acquaintances 
there,  among  men  of  high  standing  in  commercial  pur- 
suits and  at  the  bar.  He  was  well  acquainted  with  the 
proprietor  of  the  hotel  and  the  hotel  clerk,  but  he  does  not 
seem  to  have  made  them  his  special  confidants  in  his  gen- 
eral business  affairs.  They  testified  that  he  informed 
them  that  he  contemplated  or  desired  to  make  a  will ;  that 
he  was  not  satisfied  with  the  disposition  of  his  property 
made  by  a  former  will ;  that  about  the  last  day  of  March 
or  the  first  day  of  April,  1897,  they  were  sent  for  to  go  to 
his  room,  and  when  they  were  there  he  asked  them  to 
witness  what  he  said  was  his  will,  and  produced  a  paper 
or  instrument  consisting  of  a  number  of  sheets  which  he 
signed,  saying  it  was  his  will,  and  asked  them  to  sign  as 
witnesses,  which  they  did,  but  neither  knew  its  contents, 
nor  if  it  was  a  will,  except  as  so  stated  by  him.  They  say 
a  stranger,  with  whom  they  were  unacquainted,  was  in  the 
room,  but  to  whom  they  were  not  introduced  and  whom 
they  have  never  since  met.  It  is  asserted  that  the  St.  Louis 
will  was  written  by  Paul  T.  Gadsden,  a  young  man,  an 
attorney,  then  residing  in  St.  Louis,  with  little  if  any 
practice  in  the  courts,  but  little  known  in  St.  Louis  and 
wholly  unknown  to  deceased.  Mr.  Gadsden  testifies  that 
he  wrote  a  will  about  the  time  named  for  a  person  claim- 
ing to  be  Stephen  B.  Miles  of  Falls  City,  Nebraska,  and 
Avhich  was  signed  and  witnessed  at  the  St.  James  hotel. 
While  we  are  not  inclined  to  indulge  in  any  unnecessary 
(Titicism  of  Mr.  Gadsden,  we  are  ])ersuaded  that,  to  say 
the  least,  he  may  have  been  mistaken  as  to  the  identity  of 
the  testator,  if  any  will  were  written  by  him.  The  history 
of  the  alleged  execution  of  the  instrument  is  quite  com- 
plex, and  there  are  many  circumstances  shown  which, 
upon  an  analysis  of  the  testimony  of  those  connected  with 
the  aflfair,  present  serious  doubts.     The  life  history  of 
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Oadsden  leads  one  to  believe  that  at  the  time  named  he 
was  quite  unstable  as  to  his  purposes,  not  remaining  long 
in  one  place,  and  when  finally  located  he  was  in  the  Re- 
public of  Mexico,  and,. upon  request  and  the  advancement 
of  sufficient  funds,  came  to  St.  Louis  and  asserted  the 
writing  of  the  will.     Our  attention  is  attracted  to  the 
circumstances  surrounding  the  preparation  and  execution 
of  tlie  alleged  will.    The  fact  of  the  existence  of  Mr.  Gads- 
den was  wholly  unknown  to  Mr.  ^Miles.     It  appears  that 
at  the  time  of  the  writing  of  the  alleged  will  Mr.  Gadsden 
and  a  Mr.  Blow  had  their  offices  in  a  suite  of  rooms  on  the 
eighth  floor  of  the  Security  building,  in  St.  Louis,  in  con- 
nection Avith  another  attorney  by  the  name  of  Wind;  that 
a  Mrs.  Wilscm  was  employed  by  Gadsden  &  Blow  as  their 
stenographer  and  typist,  and  that  she  acted  in  the  same 
capacity   for  Mr.   Wind.     Her  testimony   was  taken  by 
deposition.     She  testifies  that  she  was  in  that  office  in 
1897,  and  that  while  she  was  there,  in  the  latter  part  of 
the  winter  or  early  spring,  a  gentleman,  a  Jew,  having  an 
office  on  the  same  fioor  and  near  by,  but  whose  name  she 
does  not  know,  came  into  the  office  accompanied  by  a 
young  man  and  an  old  gentleman,  whose*  names  she  does 
not  know,  asked  for  Mr.  Gadsden,  and  introduced  the  old 
gentleman    to    him.      She   described   the    old    gentleman 
referred    to    as    "a    very    small    old    gentleman,"    and 
stated  tliat  he  and  Mr.  Gadsden  sat  down  and  talked  from 
20  minutes  to  lialf  an  hour,  and  tlien  they  stepped  into 
an  adjoining  room  for  a  short  time,  when  they  returned, 
and  the  old  g(»ntleman  and  the  young  man  left.     In  her 
further  description  of  the  old  gentleman  she  says:     "I 
couldn't  understand  anything  he  said  because,   I   don't 
know,  there  was  something  the  matter  with  him.     I  don't 
know  wliat  it  was— his  voice  or  something."    Her  atten- 
tion being  again  called  to  the  subject  in  her  examinaticm 
in  chief,  with  the  request  that  she  describe  him  more  par- 
ticularly, she  said:   "Why,  he  was  quite  old,  and  I  don't 
know — I  don't  know  what  was  the  matter,  his  voice  must 
have  gone,  he  talked  something  like,  I  don't  know  whether 
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— ^he  had  shortness  of  breath,  or  something,  I  don't  know 
what  it  was;  I  couldn't  tell,  something  the  matter — he 
talked  kind  of  in  a  peculiar  tone,  he  didn't  have  much  to 
say  anyway,  just  sat  there  for  a  few  minutes,  he  sat  in 
Mr.  Blow's  chair  and  had  his  back  turned  toward  me,  and 
Mr.  Gadsden  was  sitting  here  (indicating)  and  they  were 
talking  to  him,  and  then  they  got  up  and  went  in  the 
other  room."  On  cross-examination  she  stated  that  he 
was  not  sitting  with  his  "whole  back"  toward  her,  but 
partially  so ;  that  she  could  not  see  his  features  distinctly 
because  he  was  "muffled  up."  "He  was  bent,  I  don't  know 
what  was  the  matter  with  him,  he  was  kind  of  istoop- 
shouldered.  ♦  ♦  ♦  He  talked  kind  of  husky,  or  like 
he  was  short  breathed,  or  something,  I  don't  know  what 
was  the  matter  with  him.  I  remember  him  well  because  I 
thought  he  was  so  awfully  old  to  be  out  in  such  weather.  | 

*    *    *    He  didn't  have  veiy  much  to  say,  the  other  man  ' 

did  most  of  the  talking";  that  while  there  they  talked 
about  making  a  will,  or  see  about  a  will,  or  something  to 
that  effect;  that  she  never  saw  him  after  that;  that  some 
days  after  that  the  young  man  came  in  early  in  the  morn- 
ing, and  inquired  for  Mr.  Gadsden  who  had  gone  out.  He 
left  word  for  Mr.  Gadsden  to  come  to  a  hotel,  she  under- 
stood the  Southern,  and  went  away.  She  informed  Mr. 
Gadsden,  but  directed  him  to  tlie  Southern,  whither  he 
went,  but  returned  saying  they  were  not  there.  On  the 
same  day  the  young  man  came  again  and  left  a  card,  say- 
ing he  would  return  for  Mr.  Gadsden.  She  Avent  to  lunch, 
and  supposed  tliey  met  and  went  away  together.  Mr.  Gads-  . 
den  returned  and  directed  her  to  take  the  dictation  of  a 
Avill  from  notes  and  memoranda  which  he  held.  She  took 
his  dictation  of  the  will  in  full  in  shortliand,  subdivided 
into  paragraphs,  and  wrote  it  out  at  length  witli  the  type- 
writer, at  the  same  time  making  a  carbon  copy;  that  the 
whole  was  written  on  two  sheets  of  typewriting  paper. 
She  was  asked :  "And  at  that  time  there  had  been  no  will 
made?"  Her  answer  was:  "No,  sir;  I  am  positive  of 
that."    She  further  stated  that  when  she  had  prepared  the 
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copies  Gadsden  "seemed  to  be  in  a  rush  and  left  the  office 
immediately  and  went  over  there  (to  the  hotel)";  that  he 
told  her  "he  was  going  over  to  have  the  copy  signed"; 
that  he  returned  in  a  short  time  and  narrated  the  circum- 
stances of  the  execution  of  the  will,  the  sickness  of  the 
testator,  "the  surroundings  being  so  peculiar,  something 
about  the  bed,  I  d(m't  know  what  it  was,  whether  sheets  or 
what  it  was,  but  he  went  on  talking  about  it,  but  I  didn't 
pay  much  attention  to  it,  but  I  imagine  that  he  had  sheets 
around  the  bed,  but  I  did  not  ask." 

Tlie  testimony  of  Gadsden  was  also  taken  by  deposition. 
This  deposition  was  taken  in  January,  1902,  and  according 
to  his  answer  he  was  31  years  of  age  the  previous  June, 
and  at  the  time  of  the  alleged  execution  of  the  will  cm  the 
last  day  of  March  or  the  first  day  of  April,  1897,  he  was  less 
than  26  years  of  age,  and  had  been  admitted  to  practice  at 
the  bar  of  St.  Louis  two  years  before.  For  the  purpose  of 
a  comparison  with  the  testimony  of  plaintiffs'  other  wit- 
nesses it  will  be  necessary  to  observe  his  testimony  with 
some  care.  He  testifies  that  he  was  sitting  in  his  office  one 
morning  with  his  stenographer,  Mrs.  Wilson,  when  two 
gentlemen  came  in  accompanied  by  a  third  one;  that  said 
third  party,  who  occupied  a  nearby  office  and  was  known 
to  him  by  sight,  but  he  could  not  give  his  name,  said :  "  'You 
young  men  are  lawyers  in  here?'  I  said,  'Yes,'  and  he  said, 
'Here  are  some  gentlemen  looking  for  a  lawyer,' "  and  left 
the  room ;  that  the  older  man.  of  the  other  two  said  his  name 
was  Stephen  B.  Miles  from  Falls  City,  Nebraska,  and  pro- 
ceeded to  give  a  list  of  his  property  and  heirs,  as  the  wit- 
ness says  he  remembers  it;  that  after  referring  to  a  ranch 
and  other  large  tracts  of  land  the  witness  asked  him  about 
ho\^  many  acres  of  land  he  had,  and  he  said  some  20,000 
acres;  that  he  mentioned  a  long  list  of  other  property,  a 
small  tract  of  land  near  Falls  City,  a  farm  of  some  300 
acres,  another  small  farm  by  name,  stocks,  bonds,  bank 
stocks,  notes,  liens,  mortgages  and  other  evidences  of  in- 
debtedness. The  witness  continued:  "And  when  he  got 
through  with  that  I  looked  up  to  see  if  anything  was  the 
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matter  with  him.  To  me,  he  appeared  a  comparatively  poor 
man.    I  thought  he  was  off  his  head,  or  was  trying  to  ^stuflf 
me,'  as  they  sometimes  say,  and  I  looked  at  him,  for  it  in- 
cluded nearly  every  kind  of  property  that  I  had  heard  of. 
*    *    *    He  then  said  city  lots  in  St.  Louis^  Missouri.    He 
then  said  other  farm  lands,  and  after  that  he  commenced 
to  tell  me  how  he  wanted  to  leave  his  property."    The  wit- 
ness gives  the  names  of  persons  to  whom  he  says  Miles 
desired  the  properly  to  be  devised  and  bequeathed,  the 
witness  naming  Miles'  grandchildren  by  his  daughters,  one 
of  whom  w  as  not  his  grandchild,  and  the  witness  also  gives 
the  names  of  a  number  of  other  persons  to  be  remembered 
in  the  will.     The  witness  further  testifies  that  he  asked 
Miles  if  he  had  any  special  instructions  as  to  whom  he 
wanted  property  left  in  addition  to  those  named  by  the 
witness,  when  Miles  said  he  wanted  to  do  the  fair 'thing  by 
all  his  children-,  that  he  was  getting  old,  was  preparing  to 
leave  this  world,  and  he  thought  no  animosities  should  be 
left  behind;  that  the  witness  told  him  he  thought  he  was 
right,  spoke  to  him  of  his  own  father's  will  from  which 
some  friction  arose,  and  that  he  thought  a  will  ought,  as 
near  as  possible,  to  follow  the  law  of  descent;  that  Miles 
said  when  he  died  he  wanted  every  one  who  thought  they 
had  the  right  to  expect  anything  of  him  to  feel  that  he  had 
remembered  them ;  that  Miles  asked  him  if  it  was  necessary 
to  include  a  revoking  clause,  and  was  informed  that  such 
would  not  be  necessary;  that  Miles  said  he  had  written 
other  wills,  and  was  infoimed  by  the  witness  that  the 
safest  way  was  to  destroy  all  previous  wills,  and  Miles 
siid  he  did  not  think  he  knew  where  a  former  will  was; 
that  Miles  and  the  young  man  left  the  office,  the  witness 
having  made  a  penciled  memorandum  of  the  substance  of 
what  disposition  was  to  be  made  of  the  property.    When 
asked  how  long  those  people  were  in  his  office  during  that 
conversation,  his  answer  was:  "Not  more  than  25  minutes 
I  should  judge  at  the  most."    The  witness  further  states 
that  perhaps  the  next  afternoon  Mr.  Miles  came  to  his 
office  alone  and  countermanded  much  of  what  he  directed 
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the  day  before  as  to  the  disposition  of  his  property;  that 
instead  of  giving  his  sister  Amanda  all  his  cash  in  bank 
he  desired  that  she  have  one-half,  and  the  other  half  to  be 
equally  divided  between  his  children  and  their  representa- 
tives; that  all  his  bonds  were  to  be  given  to  his  two  sons 
Samuel  and  Joseph ;  that  one-half  of  his  bank  stocks  were 
to  be  given  to  his  two  sons,  and  the  whole  of  the  remainder 
of  his  estate  to  be  equally  divided  into  four  equal  parts 
and  apportioned  among  the  four  children  or  their  rep- 
resentatives. As  the  witness  expressed  it,  "The  entire 
balance  of  the  estate  to  be  divided  in  the  same  way,"  one- 
fourth  part  to  each  of  the  four  children  or  their  heirs. 

It  would  perhaps  be  proper  to  digress  for  a  moment  at 
this  point.  We  have  searched  the  record  in  vain  for  any 
later  instructions  as  to  what  the  contents  of  the  alleged 
will  should  be.  About  100  pages  further  on  in  the  ex- 
amination of  the  witness  he  is  asked  to  give  the  contents 
of  the  will  as  executed,  and  he  puts  it :  That  of  the  other 
lands  of  the  testator  the  will  gave  "his  friend  Frank  Mar- 
vin such  one  of  his  farms,  was  the  statement,  not  exceed- 
ing 300  acres  in  extent,  as  he  might  elect  to  choose.  To 
his  namesake.  Miles  somebody — that  name  I  don't  remem- 
ber— he  devised  another  farm,  simply  describing  it  as  ^my 
blank  place,'  and  adding  some  phrase,  where  he  now 
lives  with  his  parents,  or  some  such  descriptive  phrase." 
If  the  witness  is  telling  the  truth,  or  rather  if  the  final 
instructions  were  as  he  gives  them,  it  is  clear  that  those 
instructions  were  violated  by  him,  and,  according  to  his 
own  theory  of  the  facts,  the  will  he  says  Mr.  Miles  signed 
was  not  his  will,  and  Mr.  Miles  knew  nothing  of  the  con- 
tents of  the  paper  it  is  claimed  he  signed.  The  witness 
details  trips  to  the  Southern  hotel ;  his  finding  a  card  upon 
his  table;  his  going  to  the  St.  James  hotel,  taking  a  pen 
or  pencil  "rough  copy"  of  the  will  he  had  prepared;  his 
being  escorted  to  the  room  occupied  by  Mr.  Miles,  where 
he  found  him  lying  on  a  bed,  "around  that  bed  was  some  i 

kind  of  curtains,  or  a  sheet  or  mosquito  net,  or  something  I 

surrounding  it  almost  entirely";  his  finding  another  gen- 
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tleman  in  the  room,  and,  "as  I  came  in,  this  man  said, 
*Have  yon  got  Mr.  Miles'  will?'"  The  witness  says  he 
answered :  "  ^Yes,  bnt  it  is  not  in  shape  to  be  signed  this 
morning.  Is  it  necessary?'  And  he  said,  *Yes,  Colonel 
Miles  wanted  to  sign  it  today,'  and  I  said,  ^Yes,  it  may  be 
done,  if  one  of  you  gentlemen  will  write  it  out  here  I 
will  dictate  it  to  you  from  the  draft  I  have  got  of  it'  He 
said  he  didn't  have  any  paper,  so  they  sent  out  and  got 
some.  Perhaps  one  of  the  gentlemen  got  it.  *  *  *  I 
then  dictated  the  will  to  one  of  the  gentlemen  present 
from  my  original  draft,  and  he  took  it  down  in  pen,  writ- 
ing it,  commencing  with  a  margin,  and  writing  it  in  para- 
graphs down  this  sheet,  down  the  reverse,  as  I  remember, 
across  this,  across  this,  and  part  of  the  way  at  least,  if 
not  all  through  it,  into  another  sheet  (that  you  call  four 
pages).  I  remember  that  during  the  writing  of  it  the 
man  who  was  writing  it  didn't  say  a  word.  I  simply 
dictated  it  to  him  and  he  put  it  down.  When  it  was 
finished  I  exchanged  papers  with  him  and  reread  it,  and 
found  it  as  correct  according  to  my  original  draft,  and 
that  it  was  in  condition  to  be  signed,  and  I  then  said, 
*Will  you  gentlemen  witness  it.'  And  they  said,  ^Oh,  we 
rather  not,  suppose  you  get  some  one  else  as  one  of  us  has 
written  it.'  One  of  them  said,  go  down  and  get  so  and 
so,  and  so  and  so,  and  one  of  them  left  the  room,  and  I 
think  both  of  them  went  out  shortly.  After  one  went  out 
the  other  did.  Then  came  in  a  man  who  was  a  stranger 
to  me.  He  was  there  for  a  few  minutes  and  waited,  and  I 
spoke  to  him,  and  he  spoke  to  Colonel  Miles,  who  was  on 
the  bed  at  that  time.  I  said,  ^Where  is  the  other  gentle- 
men who  is  going  to  witness  the  will?'  He  then  either 
went  out  or  sent  for  him.  Shortly  afterward  another  of 
them  came  in.  To  neither  of  these  gentlemen  was  I  in- 
troduced. I  don't  think  when  either  came  in  was  any  one 
else  there.  No  one  but  myself  and  Mr.  Miles.  Before  the 
sec(md  one  came  into  the  room  the  first  one  and  myself 
helped  the  colonel  to  a  little  table  that  was  in  the  room 
to  sign  the  will.    When  the  second  one  came  in  I  said, 
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'Gtentlemen,  this  is  a  will  that  Mr.  Miles  is  making,  which 
I  have  just  drawn  up  in  this  room,  and  we  are  going  to 
witness  it.  I  want  you  to  witness  it.'  The  colonel  said 
something  to  them.  The  colonel  said,  *Yes,  it  is  my  will,' 
or  some  short  sentence,  and  I  said,  as  I  remember  it,  'Mr. 
Miles,  you  declare  this  to  be  your  last  will  and  testament, 
and  that  you  sign  it  here  in  the  presence  of  these  two 
gentlemen?'  He  said,  ^I  do,'  and  he  signed  it  in  an  ex- 
ceedingly shaky  hand,  and  when  he  got  through  the  sig- 
nature, I  could  hardly  recognize  it,  the  Miles  part  was 
plainer  than  the  Stephen  part.  I  said,  ^Gentlemen,  I  want 
you  to  witness  this.  Do  you  witness  this  in  the  presence 
of  Mr.  Miles,  the  testator,  and  in  the  presence  of  each 
other,'  and  they  said,  ^We  do,'  and  signed  under  a  clause 
so  declaring.  I  then  took  my  original  draft  and  entered 
on  it,  as  I  recall,  tlie  names  of  the  two  witnesses  to  that 
will."  He  then  testifies  he  did  not  know  the  men,  and 
does  not  know  or  remember  their  names.  He  says  he 
folded  tlie  will  in  the  ordiuiiry  way,  indorsed  its  contents, 
with  his  name  at  the  bottom  of  the  folded  paper,  put  the 
original  draft  in  his  pocket  and  carried  it  out  of  the  room; 
that  it  was  complete  including  the  signature.  When  asked 
if  the  will  contained  a  revocatory  clause  his  answer  was : 
'The  last  clause  of  the  will  proper  as  executed,  as  I  re- 
member it,  was  this:  *I  declare  this  will  to  be  in  revoca- 
tion of  all  previous  wills  and  testaments  I  have  made,  and 
further  declare  it  is  to  be  of  my  own  free  act  and  deed.'  '• 
He  further  testifies  that,  having  seen  a  notice  in  a  news- 
paper a  day  or  two  after  the  will  was  written  that  Mr. 
Miles  was  a  "man  of  property,  I  took  out  that  original 
draft  from  my  desk,  and  dictated  to  Mrs.  Wilson  a  copy, 
saying  I  thought  it  would  be  worth  while  to  keep  that 
will — it  might  come  up  some  day;  that  evidently  the  old 
man  was  worth  a  good  deal  of  money,  and  the  newspapers 
said  he  Avas,  and  I  thought  I  would  fix  it  in  such  a  condi- 
tion that  I  (tould  preserve  it,  and  I  dictated  it  to  her,  and 
she  put  it  down  on  the  typewriter  in  duplicate  and  gave 
me  both  copies,  and  I  put  one  in  my  office  desk,  and  took 
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the  other  one  and  the  original  draft  out  to  my  house,  and 
either  one  of  them,  or  both,  went  into  my  trunk."  Both 
are  said  to  have  been  finally  lost.  There  is  such  a  clear 
conflict  in  the  testimony  of  plaintiffs'  witnesses  as  to 
create  the  impression  that,  to  say  the  least,  the  fact  of  the 
execution  of  the  alleged  St.  Louis  will,  hy  Stephen  B. 
Miles,  is  left  in  serious  doubt  It  may  be  that  some  one 
applied  to  Mr.  Gadsden  to  write  a  will  as  asserted,  but 
the  description  of  that  person,  as  given  by  Mrs.  Wilson, 
does  not  coincide  with  the  appearance  or  description  of 
Stephen  B.  Miles,  as  given  by  plaintiffs'  witnesses  who 
knew  him.  Again,  she  testifies  in  the  most- positive  way 
that  before  the  will  was  taken  to  the  hotel  for  execution 
it  was  dictated  to  her,  taken  in  shorthand  and  written 
with  a  typewTiter,  and  then  taken  in  a  "rush"  to  be 
signed.  In  this  she  contradicts  the  testimony  of  Gadsden, 
who  says  the  will  was  written  by  an  unknown  person  in 
the  room  occupied  by  Miles,  the  testator.  Each  is  posi- 
tive, and  both  cannot  be  correct.  As  we  have  seen,  Gads- 
den testified  in  detail  as  to  the  execution  of  the  will,  giv- 
ing just  what  he  said  to  the  witnesses  and  to  Mr.  Miles, 
which  is  herein  above  set  out.  The  two  alleged  witnesses 
to  the  will  were  called  by  plaintiffs  as  witnesses  upon  the 
trial,  and,  if  they  are  to  be  believed  at  all,  Gadsden  was 
not  present  on  the  occasion  referred  to  by  them.  If  Gads- 
den told  the  truth  as  to  what  he  said  and  did,  then  there 
is  no  proof  that  the  will  was  ever  witnessed,  for  the  two 
witnesses,  and  the  only  ones  testifying  to  the  witnessing 
of  a  will,  did  not  witness  the  will  he  wrote. 

Mr.  Quynn,  one  of  the  two,  testifies  that  he  was  called 
to  witness  a  will ;  that  it  had  been  written  with  a  pen,  but 
that  the  only  evidence  he  had  that  it  was  a  will  was  a 
remark  by  Mr.  Miles  that  the  paper  was  his  will ;  that  he 
(lid  not  read  a  word  of  it,  has  never  seen  it  since;  that 
there  must  have  been  8  or  10  sheets  or  leaves,  forming  a 
bulk  or  body  of  sheets  of  paper  about  half  an  inch  in 
thickness;  while  Gadsden  testifies  there  were  but  2  sheets 
or  leaves,  making  less  than  4  pages.    Quynn  testifies  fur- 
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ther  that  those  present  were  Mr.  Miles,  Mr.  Miller,  the 
other  witness  to  the  paper,  himself,  and  another  man  of 
from  35  to  37  years  of  age.  The  description  he  gives  of 
the  fourth  man  renders  it  quite  certain  it  was  not  Gads-* 
den.  He  states  that  said  fourth  man  did  not  utter  a  word 
during  the  whole  time  they  were  present;  that  he  never, 
to  his  knowledge,  saw  Gadsden,  either  before  or  s^nce,  and 
did  not  know  the  fourth  man  present.  Mr.  Miller,  the 
other  alleged  witness  to  the  will,  testifies  that  when  he 
went  into  Miles'  room  the  fourth  man  was  thera  Then 
he,  as  he  remembers,  went  down  to  the  hotel  oflttce  for 
Quynn,  and  when  he  returned  the  man  who  was  there 
where  he  left  him  remained  while  the  paper  was  being 
witnessed,  but  did  not  utter  a  word  during  the  whole 
time,  t.o  the  knowledge  of  the  witness.  He  does  not  know 
if  he  knew  the  man,  has  no  recollection  upon  that  sub- 
ject, is  unable  to  give  any  description  of  him.  It  is  very 
clear  that  by  the  absolute  silence  of  that  man  he  did  not 
in  any  degree  attract  Miller's  attention  or  notice,  nor  was 
he  interested  in  the  execution  of  the  will. 

Note  what  Gadsden  testifies  to:  "When  the  second 
man  came  in  I  said,  ^Gentlemen  (addressing  the  witnesses), 
this  is  a  will  Mr.  Miles  is  making,  which  I  have  just  drawn 
up  in  this  room,  and  we  are  going  to  witness  it.'  ♦  ♦  ♦ 
The  colonel  said,  'Yes,  it  is  my  will,'  or  some  short  sen- 
tence,* and  I  said,  as  I  remember  it,  'Mr.  Miles,  you  declare 
this  to  be  your  last  will  and  testament,  and  that  you  sign 
it  here  in  the  presence  of  these  two  gentlemen..'  He  said, 
'I  do.'"  And  again,  he  says  he  said  to  the  witnesses: 
"  'Gentlemen,  I  want  you  to  witness  this.  Do  you  witness 
this  in  the  presence  of  Mr.  Miles,  the  testator,  and  in  the 
presence  of  each  other,'  and  they  said,  'We  do.' "  It  is 
very  evident  that  nothing  of  this  kind  occurred  on  the 
occasion  referred  to  by  Mr.  Miller  and  Mr.  Quynn.  There 
Is  collateral  evidence,  not  depending  upon  the  testimony 
of  Gadsden,  that  he  ( Gadsden )  probably  wrote  a  will  for 
some  one  about  the  date  referred  to,  but  this  collateral 
evidence  falls  far  short  of  proving  that  that  one  was 
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Stephen  B.  Miles.  It  may  be  possible  that  Gadsden  waa 
deceived,  yet  in  view  of  some  phases  of  his  testimony  it  is 
difficult  to  harmonize  what  he  says  with  the  exact  truth 
and  a  conscientious  relation  by  him  of  the  facts  while 
upon  the  witness  stand.  To  say  the  leaBt^  he  has  displayed 
a  most  remarkable  memory  of  details  of  minor  importance 
occurring  so  long  before  the  date  upon  which  his  testi- 
mony was  given.  This  applies  with  equal  force  to  his 
alleged  memory  of  the  names  of  the  beneficiaries  under 
the  alleged  will.  He  could  have  had  but  few  interviews 
with  Mr.  Miles  prior  to  the  time  it  is  claimed  Miles  signed 
the  will,  and  none  after.  They  were  total  strangers  until 
he  says  Miles  came  into  his  office  two  or  three  days  before 
he  says  the  will  was  made.  They  never  met  afterward. 
He  seems  to  have  paid  no  attention  to  the  identity  of  the 
two  young  men,  one  of  whom  he  says  wrote  the  alleged 
will,  nor  to  the  men  who  it  is  claimed  by  him  witnessed 
the  execution  of  the  will.  Had  he  done  so  he  could  have 
remembered  who  they  were,  having  met  and  associated 
with  them,  as  he  says,  fully  as  well  and  distinctly  as  the 
names  of  those  whom  he  never  saw.  It  seems  to  the  writer 
that  he  "doth  protest  too  much."  An  uncharitable  view, 
insisted  upon  by  counsel  for  defendants,  and  not  without 
some  foundation,  is  that  he  had  by  some  means  been  fur- 
nished with  certain  facts  concerning  Stephen  B.  Miles, 
his  family  and  property,  but  not  by  counsel  practicing  at 
this  bar  and  residing  in  this  state.  This  subject  need  not 
be  here  discussed.  He  perhaps  did  discuss  the  question 
of  the  necessity  for  a  revocatory  clause  in  a  will  with  Mr. 
Wind  with  whom  he  was  officing.  He  probably  exhibited 
to  Mr.  Cannon  a  folded  paper  said  to  be  a  copy  of  a  will  J 

he  had  written,  but  of  this  we  only  have  his  evidence,  as 
Mr.  Cannon  did  not  see  the  contents  of  the  paper.  These 
and  other  facts  testified  to  by  the  witness  named  may 
have  occurred,  and  yet  the  instrument,  if  written,  not 
have  been  the  will  of  Mr.  Miles.  The  description  of  the 
little,  old,  debilitated  man,  given  by  Mrs.  Wilson,  does 
not  correspond  in  any  particular  with  the  appearance  and 
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condition  of  Mr.  Miles,  as  testified  to  by  Quynn  and  a 
number  of  other  witnesses.  Gadsden's  story,  upon  his 
return  to  his  office,  of  appearances  at  the  room  where  he 
said  he  had  been,  and  to  which  he  testified,  is  not  sustained 
by  any  witness  who  was  present  in  Miles'  room  at  the 
time  they  claim  they  witnessed  the  execution  of  a  will  by 
Miles.  His  office  was  not  very  far  from  the  St.  James 
hotel.  He  had  a  competent  typist  there.  When  he  ar- 
rived at  the  room  of  the  testator  he  found  a  total  stranger 
present.  He  was  informed  that  it  was  desired  that  the 
will  be  made  that  day.  There  was  no  paper  at  hand.  The 
necessary  material  was  sent  for  while  he  waited.  He 
asked  the  strange  gentleman  to  write  the  will  a&  he  dic- 
tated or  read  it  from  tlie  paper  wliich  he  held.  It  was 
written,  read  and  compared  with  his  "rough  draft"  and 
f(mnd  to  be. an  exact  copy.  Common  experience  teaches 
us  that  economy  of  time  and  the  preservation  of  the  se- 
crets of  his  client  would  liave  caused  him  to  return  to  his 
office  and  had  the  will  typewritten.  The  story  is  far  from 
convincing.  So  far  as  is  sliown  by  the  evidence,  that  was 
the  last  that  was  ever  seen  of  the  alleged  will.  If  (Tads- 
den's  story  is  true,  tliat  will  was  never  witnessed  by  eitlier 
Miller  or  Quynn.  If  tlieir  story  is  true,  they  witnessed  a 
much  more  extended  instrument  when  (ladsden  was  not 
present  and  of  which  he  had  no  knowledge,  and  of  the 
contents  of  which  neitlier  the  witnesses,  the  district  court, 
iior  this  court  have  been  advised. 

It  is  not  our  purpose  to  enter  into  an  examination  or 
discussion  of  the  motives,  actions  or  consciences  of  the 
witnesses,  nor  to  make  any  unnecessary  unfavorable  (com- 
ments upon  them  i)ers()iially,  as  tliose  whose  testimony  is 
now  under  consideration  are  citizens  of  another  state, 
and  whose  lives  are  wholly  unknown  to  the  courts  passing 
upon  this  case,  except  as  the  same  may  be  reflected  by  the 
testimony  of  witnesses  and  the  rcvord.  It  is  cmr  opinion 
that  botli  Mr.  Miller  and  Mr.  Quynn  are  mistaken  when 
they  testify,  as  they  probably  believe,  that  they  witnessed 
a  will  for  Stephen  B.  ililes.    As  we  have  above  indicated. 
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they  were  permitted  to  know  nothing  whatever  as  to  the 
contents  of  the  paper  which  they  say  they  witnessed.  All 
they  claim  to  know  about  it  is  that  Mr.  Miles  said  it  was 
his  will.  So  far  aB  is  shown  by  the  proofs,  neither  they 
nor  any  other  person  now  living  has  ever  since  seen  such 
a  document.  It  seems  to  us  that,  assuming  the  candor 
and  truthfulness  of  those  men,  Mr.,  Quynn  may  easily  have 
been  deceived  as  to  the  papers  he  then  signed,  and  that 
another  transaction,  when  recalled  nearly  two  years  there- 
after, may  have  misled  his  mind  in  remembering  the  facts. 
The  date  fixed  by  all  the  witnesses  in  support'  of  the  theory 
that  a  will  was  made  is  the  very  last  days  of  March  or 
first  days  of  April,  1897,  the  stronger  inclination  being 
the  last  day  of  March.  It  is  shown  that  on  that  day  Mr. 
Quynn  witnessed  a  number  of  instruments  for  Miles  and 
Miller,  to  wit,  a  promissory  note  for  $6,000  from  Miller 
to  Miles,  the  assignment  of  stock  in  the  St.  James  Hotel 
Company  from  Miller  to  Miles,  and  four  assignments  of 
bank  stock  from  Miles  to  Miller,  copies  of  all  of  which  are 
attached  to  the  bill  of  exceptions  showing  the  date  to  be 
March  31,  1897.  Both  Miller  and  Quynn  develop  a  high 
degree  of  uncertainty  as  to  just  where  that  transaction 
occurred — whether  in  the  office  of  the  hotel,  or  in  the 
room  occupied  by  Mr.  Miles.  Accepting  their  testimony 
as  an  effort  to  be  truthful,  it  is  very  clear  that  neither  of 
them  know.  Since  no  will  has  been  brought  to  light,  we 
are  forced  to  the  conclusion  that  none  was  made,  and 
that  the  witness  Quynn  is  mistaken,  or  may  have  been 
deceived,  as  to  what  the  instrument  was  or  instrument^ 
were,  which  he  signed.  This  might  have  been  the  case 
with  Miller.  He  was  present  when  the  transfers  were 
made,  but  his  memory  is  sadly  at  fault  as  to  just  where 
it  was  done.  There  can  be  no  doubt  but  at  that  time  both 
Miller  and  the  hotel  company  were  on  the  verge,  at  least, 
of  insolvency  and  bankruptcy.  He  at  that  time  purchased 
|6,000  worth  of  solvent  and  good  bank  stock  of  Miles, 
giving  his  note  therefor,  secured  by  the  assignment  of  the 
hotel  stock  as  collateral.    Miller  was  the  principal,  almost 
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the  exclusive,  owner  of  the  capital  stock  of  the  hotel  com- 
pany. He  had  formerly  had  a  lease  upon  the  hotel,  and 
owned  the  furniture  and  property  therein.  He  organized 
the  hotel  company  as  a  corporation,  fixing  the  value  of 
the  assets  at  $40,000.  He  gave  one  share  of  the  stock  to 
a  man  by  the  name  of  Moore  in  order  that  he  might  be 
eligible  as  a  member  of  the  board  of  directors.  He  was 
indebted  to  Quynn,  and  transferred  a  small  portion  of 
the  stock  to  him.  He  was  also  indebted  to  another,  and 
settled  the  demand  with  a  transfer  of  stock.  He  was  the 
president  of  the  company,  and  Quynn  was  the  secretary 
and  treasurer  without  bond.  Some  time  after  his  pur- 
chase of  the  bank  stock  from  Miles,  the  execution  of  his 
note  and  the  assignment  of  the  collateral,  the  hotel  com- 
pany made  an  assignment,  and  he  went  into  bankruptcy, 
canceling  his  debts  without  any  payment  whatever,  his 
note  was  worthless,  the  hotel  stock  was  equally  so,  and 
the  Miles'  estate  lost  the  whole  of  the  |6,000.  He  may  not 
have  intended  to  practice  a  fraud  and  swindle  upon  Mr. 
Miles,  his  guest  and  friend,  but  we  cannot  escape  the  con- 
viction that  he  knew  of  the  rotten  condition  of  the  hotel 
company,  the  worthless  character  of  its  stock,  and  of  his 
own  insolvency.  Under  these  circumstances  it  is  hard 
to  believe  that  he  could  not  remember  with  clearness  the 
details  of  the  transaction  of  the  execution  of  the  note  and 
the  making  of  the  assignments  and  where  it  occurred. 

As  we  have  said,  the  question  of  the  making  of  a  will 
in  St.  Louis  is,  and  must  be,  the  controlling  one  in  this 
case.  The  burden  of  proof  to  establish  the  fact  of  the 
making  of  the  will  is  upon  plaintiffs.  It  is  the  well- 
settled  doctrine  in  this  state  that  "parol  evidence  to  show 
that  a  former  will  was  revoked  by  implication  by  reason 
of  a  subsequent  will,  which  cannot  be  found,  must  be 
clear,  unequivocal  and  convincing."  Williams  v.  Miles, 
68  Neb.  463 ;  Clark  v.  Turner,  50  Neb.  290.  In  the  latter 
case  we  quote  with  approval  the  following  from  Chis- 
holm's  Heirs  v.  Ben,  7  B.  Mon.  (Ky.)  408:  "The  books 
of  reports  contain  many  cases  in  which  wills  lost  or  de- 
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stroyed  have  been  offered  for  probate  upon  parol  or  other 
secondary  evidence  of  their  contents^  and  many  in  which 
sach  wills  were  established.  But  in  an  examination  of 
these  cases,  as  extensively  as  opportunity  would  allow, 
we  have  found  none  in  which  there  does  not  seem  to  have 
been  the  evidence  of  witnesses  who  knew,  or  might  be  pre- 
sumed to  have  known,  the  contents  of  the  will  from  their 
own  inspection;  none  in  which  the  declarations  or  even 
professed  reading  of  the  decedent  have  been  held  to  be 
alone  sufficient  on  this  point ;  and  none  which  would  sanc- 
tion their  admission  upon  the  question  of  the  contents 
of  the  will  with  any  other  effect  than  as  merely  corrobora- 
tive of  the  more  direct  evidence."  As  we  have  seen,  the 
witnesses  to  the  paper,  said  and  alleged  to  be  the  will  of 
Mr.  Miles,  knew  nothing  whatever  as  to  its  contents  and 
have  never  seen  it  since.  If  we  eliminate  the  testimony 
of  Gadsden  as  to  the  contents  of  the  will  which  he  says  he 
wrote,  but  which  was  not  witnessed  in  his  presence  by 
either  Miller  or  Quynn,  there  is  not  a  scintilla  of  evidence 
as  to  the  contents  of  the  paper,  the  existence  of  which  is 
sought  to  be  established  as  the  will  of  Mr.  Miles.  This,  to 
our  minds,  must  be  decisive  of  the  case. 

It  is  said  the  provisions  of  the  Rulo  will  are  unjust  and 
an  improper  discrimination  in  favor  of  some  of  the  chil- 
dren of  the  deceased  and  against  others.  As  viewed  from 
the  standpoint  of  conditions  as  they  exist  at  this  time, 
and  not  at  the  time  of  the  making  of  the  will,  or  up  to 
the  time  of  the  death  of  the  testator,  this  would  seem  true. 
But,  unfortunate  as  it  may  be  for  some  who  are  not  so 
well  provided  for  and  who  are  now  respected,  respectable 
and  moral  citizens,  we  are  not  prepared  to  denounce  the 
testator  as  having  been  during  his  life  lacking  in  judg- 
ment or  a  disposition  to  conserve  his  estate  and  do  justice 
between  his  children.  It  would,  no  doubt,  have  been  in- 
tensely gratifying  to  Mr.  Miles  could  he  have  said  at 
any  time  before  his  death  that  the  best  and  proper  thing 
to  do  would  be  to  divide  liis  large  estate  equally  among 
his  children,  giving  to  each  his  full  share  in  fee  absolute^ 
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but  who  can  say  that  would  have  been  the  best  or  even 
the  proper  thing  to  do.  It  sometimes  occurs  that  not  only 
would  an  estate,  the  labors  of  a  lifetime,  be  squandered, 
but  that  the  recipient,  of  wealth  suddenly  bestowed  would 
be,  in  reality,  injured  thereby.  This  is  by  law  left  to  the 
conscience  and  judgment  of  the  testator. 

Evidence  was  taken  and  submitted  bearing  upon  the 
conduct  and  statements  of  Mr.  Miles  after  liis  return  from 
St.  Louis  and  before  his  death.  If  we  apply  the  rule  of 
Clark  V.  Turner^  supra^  the  statements  of  the  testator,  if 
made,  that  he  had  made  a  will  in  St.  Louis,  or  elsewhcTi*. 
subsequent  to  the  execution  of  the  Rulo  will,  could  not 
establish  either  the  fact  of  the  execution  or  contents  of 
such  will.  If  he  disposed  of  and  distributed  to  his  lieirs 
property  claimed  by  plaintiffs  to  have  been  devised  and 
bequeathed  by  the  supposed  will,  but  not  in  accordance^ 
with  its  supposed  provisions,  if  entitled  to  any  considera- 
tion, it  could  only  be  construed  as  indicating  that  no  will 
had  been  made. 

It  was  sought  to  prove  by  the  facts  and  testimony  of 
witnesses  that  defendant  Josepli  H.  Miles  was  guilty  of 
unfilial  conduct  toward  his  father  at  the  time  of  his  last 
sickness  and  death,  and  thereafter  in  connection  with  the 
remains  of  the  deceased,  and  that  he  did  not  act  in  good 
faith  with  his  brother  Samuel,  as  well  as  the  contention 
that  he  had  had  the  opportunity  to  find  and  destroy  the 
will  said  to  have  been  made  at  St.  Louis,  but  we  find  no 
satisfactory  proof  of  unfilial  conduct  upon  his  part,  and 
there  is  no  evidence  that  he  ever  found  or  destroyed  any 
will.  These  charges  rest  in  suspicion  which  it  is  hoped  is 
entertained  onlv  bv  counsel. 

Not  only  do  we  find  no  suflicient  reason  for  disturbing 
the  decree  of  the  district  court,  but  we  are  satisfied  that 
the  finding  and  decision  of  that  court  that  "Stephen  B. 
Miles  did  not  execute  a  will  in  St.  Louis  in  1897,  as  al- 
leged in  plaintiffs'  petition,  and  that  the  will  known  in 
the  records  as  the  *Rulo  wilP  is  the  last  will  and  testament 
34 
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of  Steplien  B.  Miles,  deceased,"  is 
dismissing  this  actiun  sliould  be,  aod 


Anton  Cipbea,  Adminirtratob,  a 

Chmbi.ka  bt  al.  ;  Anton  Chmi 

Filed  Sgftembeb  26,  1910.     1 

Appeal:  BviDENrE.  Only  questions  of  faci 
decieion  ot  this  case,  and  It  la  found  t 
trlct  court  Is  sustained  b;  the  evidence 

Api'eal    from    tbe    dit^trict    court 

CONKAD   HOLLEXBEUK,   JUDUE.      Afjiri 

A.  H.  Briggs,  for  appellant. 
Iioiiis  J.  Piatti  and  F.  Dolezal,  coi 

Rbbre,  C.  J. 

In  the  month  of  September,  1898, 
plaintiff  were  married,  plaintiff  reoe 
$1,200  in  money  and  property  from 
fendant  Amiel  a  suitiible  allowance  1 
the  24tb  day  of  the  same  month  de 
ton  riniiplka,  who  is  al«o  defeiidan 
who  was  living  on  a  farm  in  Dodge 
240  acres,  conveyed  1*1(1  acres  tbere<; 
ranty  deed,  but  reserving  a  life  est 
upon  which  the  house  In  which  b( 
Tliere  was  also  expressed  a  "ctmditi 
Amiel  should  annually  deliver  to  Iiii 
all  the  jrrain,  hay,  grass,  seeds  anc 
description  raised  on  the  land  dm 
grantoi-s  {Anton  and  bis  wife),  a 
sIiouM  iKit  sell  nor  lease  tbe  lanil  di 
grantoES  without  tbeir  written  con 
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to  have  been  a  second  house  upon  the  land  of  which  plain- 
tiff and  Amiel  took  possession^  and  Amiel  took  or  con- 
tinued in  charge  of  the  management  of  the  farm.  His 
efforts  tn  that  direction  were  such  that  by  the  month  of 
December,  1905,  he  was  hopelessly,  swamped  in  debt, 
owing  in  the  neighborhood  of  |12,000.  It  was  then  agreed 
that,  as  Amiel  could  not  pay  his  debts,  the  land  was  to  be 
reconveyed  to  his  father  who  assumed  Amiel'S  obligations, 
but  Amiel  and  wife  continued  to  reside  on  the  land,  and, 
so  far  as  outward  appearances  indicated,  matters  were 
conducted  on  the  farm  as  before,  except  that  Anton  testi- 
fied that  the  financial  management  was  assumed  by  him. 
Three  children  were  born  to  Amiel  and  plaintiff,  when 
plaintiff's  health  failed  and  serious  surgical  operations 
became  necessary.  AmiePs  conduct  toward  plaintiff  ap- 
pears to  have  become  unbearable  by  reason  of  his  habits 
of  intoxication  and  brutality  until  plaintiff,  as  she  al- 
leges, was  practically  drivto  from  the  house.  She  went 
to  Omaha,  and  in  November,  1907,  instituted  an  action 
against  Amiel  for  divorce  and  alimony.  The  charges  con- 
tained in  her  petition  consisted  of  repe^ited  acts  of  adul- 
tery, habitual  drunkenness  and  extreme  cruelty.  This 
action  resulted  in  a  decree  in  her  favor  upon  the  ground 
of  extreme  cruelty,  and  $3,000  alimony  was  allowed  her, 
which  has  not  been  paid.  Pending  the  suit  for  divorce 
plaintiff  filed  a  lis  pendens  in  the  proper  oflBlce  in  Dodge 
county,  and  commenced  a  suit  to  hold  tlie  land,  ii\  the 
hands  of  Anton,  for  the  payment  of  temporary  alimony 
which  had  been  allowed  her,  and,  after  the  decree  for 
divorce  and  permanent  alimony  had  been  entered,  filed  a 
supplemental  petition  setting  up  the  facts,  and  asking 
relief  to  the  extent  of  the  decree.  It  was  alleged,  in  sub- 
stance, in  the  petition,  that  the  conveyance  from  her  hus- 
band and  herself  to  Anton  was  the  result  of  a  conspiracy 
between  her  husband  and  his  father  to  cast  her  out  of  the 
family,  by  fraud  to  deprive  her  of  any  claim  upon  the 
farm  for  her  dower  and  homestead  rights,  as  well  as  of 
money  and  property  contributed  by  her  at  tlie  time  of 
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the  marriage,  and  the  collection  of  any  alimony  for  her 
support,  but  of  which  conspiracy  she  at  the  time  had  no 
knowledge;  that  she  did  not  nndersjband  the  legal  effect 
of  the  deed,  but  that  it  was  upon  the  condition  and  under- 
standing that  when  the  debts  of  the  said  Amiel  Chmelka 
were  paid  the  said  real  estate  would  bc/reconveyed  to  him. 

The  answer  of  the  defendants  consists  of  admissions  of 
the  allegations  of  the  petition  as  to  the  relation  of  de- 
fendants to  each  other ;  of  the  suit  in  the  district  court  in 
Douglas  county  for  divorce  and  alimony ;  that  Amiel  has 
no  property  or  other  resources  out  of  which  to  pay  the 
demands  of  plaintiff;  that  the  children  were  bom  of  the 
marriage  as  alleged;  that  defendant  Anton  is  the  owner 
of  the  real  estate  described  in  the  petition  and  answer; 
and  alleges  that  the  indebtedness  of  Amiel,  which  defend- 
ant Anton  has  paid  and  assumed,  was  largely  in  excess  of 
the  value  of  the  property  received  from  him  and  plaintiff; 
and  a  general  denial  of  other  averments. 

The  trial  consisted  to  a  great  extent  of  the  examination 
of  the  issue  formed  upon  the  question  of  the  promise  and 
undertaking  of  Anton  to  reconvey  the  real  estate  when 
AmiePs  debts  were  paid,  and  upon  which  there  was  a 
direct  conflict  in  the  evidence,  and  the  inquiry  as  to  the 
amount  of  money  paid  or  assumed  by  Anton  of  the  debts 
of  Amiel  as  compared  with  the  value  of  his  interest  in  the 
property  conveyed  by  him  and  plaintiff  to  Anton-  It  was 
developed  that  the  property  had  been  sold  by  Anton,  but 
that  not  all  of  the  purchase  price  had  been  paid,  leaving 
more  remaining  unpaid  than  the  sum  of  plaintiff's  de- 
mands. Much  time  and  energy  were  devoted  to  the  ques- 
tion of  how  much  and  what  particular  debts  of  Amiel 
were  satisfied  by  Anton.  The  decree  entered  by  the  dis- 
trict court  is  a  finding  in  favor  of  plaintiff,  and  that  she 
should  receive  from  Anton  out  of  the  unpaid  portion  of 
the  purchase  price  of  the  land  sold  the  sum  of  |1,800, 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  10th  day  of  April,  1908,  with  costs  of  suit.  De- 
fendant Anton  appeala 
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It  is  shown  to  this  court  that  since  tlie  docketing  of  the 
appeal  and  filing  of  the  briefs,  and  but  a  short  time  be- 
fore the  cause  was  reached  for  hearing,  the  plaintiff  died, 
and,  by  agreement,  the  cause  is  revived  in  the  name  of 
Anton  Oipera,  the  administrator  of  her  estate,  but,  so  far 
as  the  treatment  of  the  facts  are  concerned,  it  will  b(» 
disi>osed  of  as  if  she  were  still  living. 

There  are  two  principal,  and  perhaps  controlling,  ques- 
tions to  be  considered:  Did  Alston,  the  father  of  Amiel, 
agree  with  plaintiff,  as  an  inducement  to  the  execution  of 
the  deed  to  him,  that  when  Amiel's  debts  were  paid  he 
would  redeed  the  land  in  question  to  Amiel?  If  so,  was 
the  total  of  AmieFs  debts  paid  or  assumed  by  Anton  equal 
to  or  in  excess  of  the  value  of  the  property  received?  The 
latter  question  may  not  be  important,  since^  if  that  agree- 
ment was  made,  the  obligation  might  exist  even  thougli 
the  amount  paid  out  might  exceed  such  value. 

1.  As  to  the  question  of  the  agreement,  the  evidence  is 
squarely  contradictory.  Plaintiff  testified  in  the  most 
positive  terms  that  such  was  the  clear  understanding, 
while  both  defendants  deny  that  any  such  agreement  was 
ever  even  suggested.  The  notary  before  whom  the  deed 
was  acknowledged,  who  was  defendant's  banker  and  no 
doubt  often  consulted  by  him,  testified  that  no  such  agree- 
ment was  referred  to  in  his  presence  at  the  time  of  the 
execution  of  the  deed,  the  subject  disi^ussed  being  the 
agreement  of  Anton  to  pay  AmiePs  debts,  a  considerable 
amount  of  which  was  owing  to  or  in  the  bank^s  hands  for 
collection.  There  is  also  some  evidence  of  statements  made 
by  plaintiff  subsequent  to  the  execution  of  the  deed  whicli 
seem  to  contradict  her  contention  upon  the  trial.  So  far 
as  the  oral  evidence  as  to  the  particular  fact  is  concerned 
the  preponderance  seems  to  be  in  favor  of  the  defendants. 
However,  there  are  some  facts  as  to  the  conduct  of  defend- 
ants shown  which  point  toward  the  truth  of  plaintiff's 
contention.  Amiel  is  the  only  child  of  Anton.  The  ex- 
ecution of  the  deed  to  Anton,  December  14,  1905,  ap- 
peared to  produce  no  effect  upon  the  relation  of  the  par- 
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ties  to  it.  Tli«  pr^nises  were  not  vacated  by  Amiel  or 
plaintiff  and  tlie  fjirm  work  was  continued  as  before,  and 
wliicli  so  {rontiuued  until  August,  li)07,  when  plaintiff 
iiUeged  Hlie  was  driven  from  the  farm — Iier  home — and, 
iudoed,  tluiso  relations  ot  father  aiid  son  soeiu  to  have 
continued  until  the  time  of  the  trial  of  this  cause,  al- 
though Aiiiicl  had  removed  to  Colorado,  taking  $1,200  of 
Anton's  money  with  him  for  the  purchase  of  property 
there,  and  their  ndations  in  matters  of  business  continue 
as  before.  This  in  persuasive  evidence  that  there  were 
matters  of  agreement  between  them  of  which  plaintiff 
was  not  advised,  and  also  that  such  an  agreement  was 
probably  made.  It  Is  testified  to  by  defendant  Anton  that 
he  at  one  time  made  such  a  promise  to  Amiel,  but  that 
it  was  made  a  long  time  subsequent  to  the  conveyance  to 
him,  and  not  at  or  before  that  time.  Witliout  reference 
to  that  particular  ((uestion,  however,  we  are  persuaded 
from  all  the  evideme  and  circumstances  shown  upon  the 
trial,  and  by  the  rwiord,  that  there  has  been  no  time  when 
Amiel  did  not  retain  an  interest  in  the  real  estate,  and, 
after  its  ssile,  in  the  money  for  which  it  was  sold. 

2.  It  is  conteudcd  that  defendant  Anton  has  paid  out, 
on  the  del)ts  of  Amiel  contracted  before  the  conveyance 
of  the  land  back  to  Anton,  fully  as  much  as  the  land  and 
other  property  received  were  worth.  Defendant  Auton 
so  testified,  but,  if  sti,  it  was  unfortunates  for  him,  if  ma- 
terial, that  he  could  not  specify  as  to  all  the  items  of 
debts  paid,  nor  furnish  proof  of  the  fact,  except  his  gen- 
eral statement  upon  the  witness  stand.  Tliere  was  ample 
proof  of  the  larg(u-  claims,  such  as  mortgages  ui>on  the 
property,  notes  at  tlie  bank,  etc.,  but  not  in  detail  as  to 
other  debts.  We  uiight,  probably,  go  through  the  re*ord, 
make  and  pi-esent  an  itemized  statement  of  his  payments 
proved  to  fiave  been  made,  but  in  view  of  the  whole  record 
aud  all  the  circumstances  sIkiwo,  we  are  siitislied  with 
the  decree  of  the  district  court,  and  will  have  to  be  ex- 
cused from  entering  upon  the  undertaking. 

The  decree  is  AFFIRMED. 
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Johnson  County,  appbllbb,  v.'  Christbna  E.  Taylor, 
appellant;  Kemper,  Hundley  &  McDonald  Dry 
Gk)ODs  Company  bt  al.,  appellees. 

Filed  Sia^TBMBEB  26»  1910.    No.  16,129. 

1.  CredltorB'  Bill:  Husband  and  Wira:    Estoppei..    The  husband,  while 

holding  the  title  to  the  property  of  his  wife,  became  surety  upon 
the  depository  bond  of  a  bank,  justifying  in  the  sum  of  $10,000. 
Before  the  approval  of  the  bond,  the  county  commissioners  caused 
inyestigation  to  be  made  as  to  his  financial  standing  and  worth 
in  an  adjoining  county  in  which  he  resided,  and  received  a  favor 
able  report.  They  were  also  informed  by  the  county  clerk  that 
he  held  real  estate  in  the  county  where  the  bank  was  situated, 
that  being  the  county  wherein  the  bond  was  filed.  But  the  com 
missioners  were  not  informed  as  to  what  particular  land  was  in 
the  name  of  the  surety,  nor  its  value.  The  commissioners  tes- 
tified that  in  approving  the  bond  they  relied  upon  the  ownership 
by  the  husband  of  land  in  the  county,  as  well  as  upon  his  affi- 
davit of  justification,  and  the  report  from  the  adjoining  county 
ireZ(Z,  by  a  majority  of  the  court,  that  these  facts  estopped  the 
wife  to  claim  that  the  land  was  her  separate  property,  even 
though  the  same  were  true. 

2.  Trusts:   Husband  and  Wife:    Rights  op  Creditors.    "Where  a  hus- 

band uses  the  money  of  his  wife  in  paying  for  land,  the  title  to 
which  he  takes  in  his  own  name,  a  trust  will  arise  in  favor  of 
the  wife,  which  a  court  of  equity  will  protect  against  the  hus 
band's  creditors,  unless  it  is  made  to  appear  that  such  creditors 
gave  the  husband  credit  on  the  faith  of  his  being  the  actual  owner 
of  the  property  of  the  wife,  the  title  to  which  was  in  his  name." 
jEfet<?«  V,  Kenney,  43  Neb.  816. 

Appeal  from  the  district  court  for  Johnson  county: 
Leandee  M.  Pembehton,  Judge.  Affirmed  as  to  Johnson 
county  and  reversed  as  to  the  other  appellees. 

8.  P.  Davidson  and  F,  L.  Dinsmore,  for  appellant. 

Hugh  La  Master  and  Jay  C.  Moore,  contra. 

Reese,  C.  J. 

This  action,  in  the  nature  of  a  creditors'  bill,  was 
brought  by  the  county  of  Johnson,  as  phiintifiP,  against 
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the  principal  defendants  Christena  E.  Taylor  and  Frank 
A.  Taylor,  her  husband,  together  with  certain  judgment 
creditors,  the  object  and  purpose  of  which  is  to  set  aside 
two  deeds  to  the  east  half  of  the  southeast  quarter  and 
the  southwest  quarter  of  the  southeast  quarter  of  sec- 
tion 5,  in  township  4  north,  of  range  12,  in  Johnson 
county,  excepting  3  acres,  described  in  the  petition.  The 
conceded  facts  in  the  case  are  that  in  the  fall  of  1895  de- 
fendant Christena  E.  Taylor,  then  the  wife  of  Frank  A. 
Taylor,  received  from  her  deceased  father's  estate  the 
sum  of  |6,000,  and  in  the  spring  of  1896  she  received  the 
further  sun\  of  $350  from  the  same  source,  making  a  total 
of- 16,350  of  her  private  individual  means.  With  this 
money,  or  a  major  portion  of  it,  she,  through  her  husband 
acting  as  her  agent,  purchased  a  farm  in  Johnson 
county,  he  taking  the  title  in  his  own  name,  but  without 
her  knowledge.  Later  on  she  sold  the  land  so  purchased, 
and  on  December  9,  1898,  bought  the  land  here  in  dispute, 
hep  husband  acting  for  her,  when  he  again  took  title  in 
his  own  name,  but  without  her  knowledge,  and  caused 
the  deed  to  be  recorded.  Later,  when  she  learned  that  the 
title  to  the  land  was  in  the  name  of  her  husband,  she,  by 
consultation  with  an  attorney  and  others  and  with  him, 
sought  to  have  the  land  conveyed  to  her,  but,  for  some 
reason,  she  did  not  succeed,  the  subject  apparently  having 
been  dropped,  and  the  record  title  remained  in  the  name 
of  her  husband.  On  or  about  the  10th  day  of  January, 
1902,  and  while  the  title  to  the  land  in  dispute  remained 
in  the  name  of  Frank  A.  Taylor,  of  record,  the  Chamber- 
lain Banking  House  became  a  depository  of  the  funds  of 
Johnson  county,  and  defendant  Frank  A.  Taylor  became 
one  of  the  sureties  upon  the  depository  bond  of  said  bank, 
but  of  which  defendant  Christena  had  no  knowledge.  The 
bank  having  failed,  suit  was  brought  upon  the  bond  Sep- 
tember 2,  1902,  which  resulted  in  a  judgment  in  favor  of 
the  county  and  against  Frank  A.  Taylor  and  others  for  the 
sum  of  17,109.75.  Said  judgment  was  rendered  June  19, 
1906.    The  deed  to  Frank  A.  Taylor  bears  date  December 
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9,  1898,  and  was  filed  for  record  on  the  31st  of  the  same 
month.  The  defendant  Frank  A.  Taylor  owned  lands  in 
Nemaha  county  upon  which  he  and  his  family  resided. 
At  the  time  of  the  failure  of  the  bank  Frank  A.  Taylor 
was  absent  from  the'  state  and  in  the  state  of  Idaho. 
Upon  his  return  home  he  was  intercepted  at  Tecumseh  on 
his  way  by  the  financial  oflBicers  of  the  county  and  their 
attorney,  and  informed  of  the  failure  of  the  bank,  and  an 
arrangement  was  made  by  which  his  wife  was  to  be 
brought  across  the  line  from  their  home  in  Nemaha  county 
and  the  claim  of  plaintiff  secured.  She  with  her  husband 
met  the  county  officers  at  night  at  the  home  of  Mr. 
Armsted,  when  by  an  agreement  among  and  between 
the  parties  Taylor  conveyed  80  acres  adjoining  the 
80-acre  homestead  in  Nemaha  county  to  his  wife,  and 
the  two  executed  a  mortgage  to  plaintiff  upon  all  the 
land,  both  in  Nemaha  and  Johnson  counties.  This  meet- 
ing was  held  on  the  2d  day  of  September,  1902,  and  before 
the  rendition  of  the  judgment  upon  the  depository  bond. 
There  is  no  doubt  of  the  bona  fides  of  Mrs.  Taylor's  claim 
that  the  proi>erty  in  dispute  was  purchased  witli  her  in- 
dividual means.  There  is  also  no  doubt  of  the  right  of 
her  husband  to  convey  and  of  hers  to  receive  the  title  to 
her  land,  unless  the  facts  hereinafter  referred  to  created 
an  equitable  estoppel  against  her. 

Much  is  said  in  the  briefs  and  was  presented  in  the 
oral  argument  at  the  bar  of  this  court  as  to  what  oc- 
curred at  the  home  of  Mr.  Armsted  upon  the  night  of  the 
conveyance  of  the  Nemaha  county  land  from  Frank  A. 
Taylor  to  his  wife,  defendant  herein.  It  is  clear  that 
Mrs.  Taylor  was  suffering  under  very  great  excitement 
on  that  occasion,  she  having  been  induced  to  cross  the 
county  line  without  more  than  30  minutes'  notice,  and 
meet  the  county  officers  and  their  attorney  without  any 
knowledge  of  what  her  husband  had  done,  and  with  no 
one  to  advise  her  as  to  the  course  she  ought  to  pursue. 
The  fact  of  her  great  mental  perturbation  is  clearly  estab- 
lished by  all  the  witnesses  who  testified  upon  that  subject, 
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including  plaintiff's  attorney  then  present  and  directing 
the  management  of  the  county's  interest.  The  mortgage 
referred  to  as  having  been  executed  to  the  county  is  not 
found  in  the  bill  of  exceptions,  but  is  frequently  referred 
to  in  the  evidence  and  briefs,  and  it  is  insisted  in  the  brief 
of  the  county  that  defendant  "is  estopped  by  reason  of  her 
giving  the  mortgage  to  the  county."  After  the  rendition 
of  the  judgment,  and  while  the  mortgage  executed  by  the 
Taylors  was  in  force,  this  suit  was  instituted  by  the 
county  to  cancel  the  deeds  made  by  the  husband  to  the 
wife  after  the  execution  of  the  mortgage.  It  is  the  opinion 
of  the  writer  hereof  that  at  the  time  of  the  commencement 
of  this  action  plaintiff  might  have  pursued  either  of  tyo 
remedies — foreclosed  the  mortgage,  or  instituted  this  ac- 
tion; that  by  pursuing  the  latter  all  rights  under  the 
mortgage  are  waived,  and  it  has  no  legal  or  binding  force 
or  effect  and  that  it  is  not  entitled  to  any  consideration 
in  this  case.  This,  however,  is  not  decided,  as  it  is  the 
opinion  of  the  other  members  of  the  court  that  the  ques- 
tion is  not  before  us. 

As  we  all  view  this  case,  the  controlling  question  is 
whether  or  not  the  fact  that  the  title  to  the  land  was  per- 
mitted to  stand  in  the  name  of  the  husband  works  an 
estoppel  as  against  defendant  and  in  favor  of  the  county. 
This  question  arises  upon  the  effect  to  be  given  to  the  tes- 
timony of  the  county  commissioners  as  to  what  occurred 
at  the  time  of  the  approval  of  the  depository  bond  by 
them.  It  was  known  by  them  that  Frank  A.  Taylor,  one 
,of  the  sureties,  was  a  resident  of  Nemaha  county.  The 
county  clerk,  or  his  deputy,  was  instructed  to  writ«  to 
some  of  the  county  officers  of  Nemaha  county  for  the  pur- 
pose of  ascertaining  the  financial  condition  of  Taylor. 
This  was  done  and  a  favorable  answer  was  received, 
Taylor  having  justified  in  the  sum  of  $10,000.  The  clerk 
also  reported  that  Taylor  had  land  in  Johnson  county, 
and  upon  the  strength  of  his  affidavit  the  report  from 
Nemaha  county,  and  the  report  of  his  ownership  of  land 
in  Johnson  county,  the  bond  was  approved,  but  none  of 
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the  commissioners  knew  just  what  laud  was  in  his  name 
in  Johnson  county,  nor  its  value.  It  appears  that  their 
knowledge  in  that  behalf  was  that  he  was  a  "landowner" 
in  that  county,  but  they  did  not  know  of  what  particular 
tract  nor  of  the  value  of  the  land  the  title  to  which  was 
in  his  name,  but  they  were  informed  by  the  county  clerk 
that  he  had  120  acres  of  land  in  the  precinct  in  which  the 
land  was  located.  He  made  no  representations  upon  that 
subject.  Was  that  knowledge  sufficient  to  warrant  the 
commissioners  in  approving  the  bond  upon  the  reliance 
of  his  ownership  and  solvency  ?  There  can  be  no  question 
but  that  had  the  commissioners,  either  by  themselves 
or  a^iother  authorized  to  act  for  them,  examined  the 
records,  learned  as  to  the  exact  location  of  the  land  and 
its  value,  and  acted  and  relied  upon  that  information,  de- 
fendant could  not  now  question  the  liability  of  the  prop- 
erty for  the  payment  of  the  debt,  the  credit  being  given 
upon  the  faith  of  his  ownership.  It  is  the  opinion  of  the 
majority  of  the  court,  but  not  concurred  in  by  the  writer, 
that  the  proof  of  the  examination  made  and  information 
obtained  by  the  commissioners  was  sufficient  to  show 
their  reliance  upon  the  ownership  of  real  estate  in  the 
county  by  Taylor,  and  that  the  decree  of  the  district  court 
in  favor  of  the  county  should  be  affirmed. 

Among  others  named  in  the  petition  as  defendants  were 
the  Kemper,  Hundley  &  McDonald  Dry  Goods  Company, 
and  the  Turner,  Frazer  Mercantile  Company,  who  were 
brought  in  as  judgment  creditors  of  Frank  A.  Taylor. 
They  filed  their  joint  answer  and  cross-petition  setting 
up  that  on  the  5th  day  of  March,  1908,  the  Kemper,  Hund- 
ley &  McDonald  Dry  Goods  Company  recovered  a  judg- 
ment in  the  district  court  for  Johnson  county  against  the 
Chamberlain  Banking  House  and  the  defendant  Frank 
A.  Taylor  for  the  sum  of  |937,  and  tlie  Turner,  Frazer 
Mercantile  Company  at  the  same  time  and  in  the  same 
court  recovered  a  judgment  for  |489,  and  their  costs. 
"Sufficient  facts  are  alleged  to  show  that  the  judgments 
were  duly  and  legally  rendered  and  are  unpaid  and  un- 
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satisfied,  each  remaining  in  full  force  and  eflPect.  It  is 
further  averred  that  on  the  14th  day  of  November,  1905, 
and  for  more  than  5  years  prior  thereto,  the  said  Frank 
A.  Taylor  was  the  owner  and  in  the  possession  of  the 
lands  involved  in  this  action,  describing  them,  and  that 
on  said  day  the  defendant  Frank  A.  Taylor  "wrongfully, 
unlawfully  and  fraudulently  conveyed  said  property 
without  any  consideration  therefor,  and  solely  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  credi- 
tors in  the  collection  of  their  claims  against  him,  to 
Ohristena  E.  Taylor,  the  wife  of  said  Frank  A.  Taylor, 
and  the  said  defendant  Frank  A.  Taylor  and  the  defend- 
ant Ohristena  E.  Taylor,  combining,  conspiring  and  con- 
federating together,  made  said  unlawful,  wrongful  and 
fraudulent  conveyance  and  transfer,  each  with  full  knowl- 
edge and  each  with  the  intent  and  purpose  of  defrauding 
the  creditors  of  said  Frank  A.  Taylor,"  etc.  The  answer 
and  cross-petition  designates  the  conveyance  herein  above 
referred  to  as  in  plaintiflPs  petition,  and  attack  the  same 
as  fraudulent.  Other  averments  are  made,  similar  in 
most  part  to  those  contained  in  plaintiff's  petition,  and 
they  join  in  the  prayer  that  the  conveyances  may  be  set 
aside  and  canceled,  the  property  declared  to  be  that  of 
Frank  A.  Taylor,  and  subject  to  the  payment  of  their 
judgments.  The  decree  of  the  district  court  was  in  their 
favor,  and  the  land  declared  subject  to  their  judgments, 
with  right  to  issue  execution  and  sell  the  same.  There  is 
no  averment,  nor  is  there  any  proof  in  the  record,  that 
the  cross-petitioners  were  in  any  way  misled  or  deceived 
by  the  condition  of  the  title  to  the  land.  There  is  no  sug- 
gestion in  the  cross-petition  as  to  the  original  foundation 
or  basis  of  the  judgments,  nor  any  suggestion  that  the 
petitioners  relied  upon  the  state  of  the  title  as  shown  by 
the  records.  The  demand  for  relief  is  bottomed  on  the 
one  averment  that  the  conveyance  to  Ohristena  was  a 
general  fraud  and  conspiracy  on  the  part  of  herself  and 
husband  to  defraud  his  creditors.  Unless  the  decree  was' 
upon  the  assumption  that  the  deed  from  Taylor  to  his 
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wife  of  the  80  acres  of  land  in  Nemaha  county,  and  the 
execution  of  a  chattel  mortgage  to  her  upon  the  chattel 
property  of  Taylor,  wa»  a  full  satisfaction  of  her  claim 
to  the  land  in  Johnson  county  and  released  her  equity 
therein,  both  having  been  made  at  the  suggestion  of  plain- 
tiff on  the  night  of  September  2,  1902,  at  the  home  of 
Armsted  and  under  the  circumstances  disclosed,  we  are 
quite  unable  to  see  how  or  why  that  part  of  the  decree  was 
entered.  The  chattel  mortgage  was  to  secure  the  osten- 
sible sum  of  $1,400.  It  was,  in  fact,  dated  the  3d  day  of 
September,  but  was  clearly  a  part  of  the  transaction  of 
the  night  of  the  2d  which  continued  until  about  midnight. 
The  mortgage  was  never  foreclosed,  nor  was  possession  of 
the  property  taken  under  it.  Mrs.  Taylor  never  received 
the  proceeds  of  it  in  any  way,  and  it  is  clear  that  she  was 
alone  as  clay  in  the  hands  of  the  potter  on  that  night.  As 
we  have  said,  the  land  in  Johnson  county,  now  involved 
in  this  suit,  was  hers  and  hers  alone,  and,  so  far  as  she 
and  her  husband  and  his  general  creditors  were  con- 
cerned, the  land  was  held  for  her  by  her  husband.  Unless 
some  estoppel  is  shown  against  her  she  is  entitled  to  it 
under  many  decisions  of  this  court.  It  is  unnecessary 
and  unimportant  to  inquire  whether  there  was  a  resulting 
trust,  or  whether  her  husband  was  indebted  to  her.  In 
either  event  her  property  should  not  be  taken  from  her 
and  given  to  the  general  creditors  of  her  improvident  hus- 
band. Ooldsmith  v.  Fuller,  30  Neb.  563 ;  Hews  v.  Kenney, 
43  Neb.  815;  National  Bank  of  Commerce  v.  Chapma/n, 
50  Neb.  484;  Cleghorn  v.  Ohernalte,  53  Neb.  687;  Duwn 
V.  Bozarth,  59  Neb.  244 ;  Weis  v.  Farley,  77  Neb.  729. 

The  decree  of  the  district  court  in  favor  of  Johnson 
county  is  aflftrmed.  Those  in  favor  of  Kemper,  Hundley 
&  McDonald  Dry  Goods  Company,  and  Turner,  Frazer 
Mercantile  Company,  are  reversed  and  their  cross-peti- 
tion dismissed  at  their  costs. 

Judgment  aocjobdingly. 

Pawcett,  J.,  concurs  in  the  opinion  as  written. 
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City  of  Crawford,  appellant,  v.  William  J.  Darrow 

BT    AL.,    APPELLEES. 
Filed  Septbmbkb  26»  1010.    No   16,594. 

1.  Oase  Approved.   The  decision  in  City  of  Ohadron  v.  Dawes  County, 

82  Neb.  614,  approved  and  followed  in  so  far  as  applicable  to  this 
case. 

2.  ICandainiiB:    Plbadikg:    Pbbsttmptions.     An  application  for  the  al- 

lowance of  a  writ  of  mandamus  was  made  to  one  of  the  judges 
of  the  district  court  of  the  Fifteenth  judicial  district.  An  order 
allowing  the  writ  was  duly  made,  returnable  to  the  other  judge 
in  the  district  on  the  20th  day  of  August,  1909.  On  the  11th  day 
of  January,  1910,  an  amended  application  was  filed  in  the  dis- 
trict court.  A  demurrer  was  filed  to  the  amended  application, 
one  of  the  points  presented  being  that  the  proceedings  did  not 
run  in  the  name  of  the  state,  ex  reh  The  transcript  filed  in  this 
court  does  not  contain  a  copy  of  the  alternative  writ.  As  the 
writ  itself  is  by  section  653  of  the  code  declared  to  be  the  plead- 
ing  in  the  case  on  the  part  of  relator,  it  will  be  presumed  that  if 
an  alternative  writ  was  issued  it  complied  with  the  require- 
ments of  the  law  and  procedure  of  the  state. 

3.  Counties:    County  Board:     Claims:    Appeal.     It  is  alleged  In  the 

petition  that  a  specified  amount  of  road  taxes  belonging  to  relator 
city  had  been  collected  by  the  county  treasurer  for  relator;  that 
the  county  board  had  wrongfully  appropriated  and  transferred 
the  same  to  one  of  the  county  funds;  that  relator  had  filed  its 
claim  with  the  board  for  the  full  amount,  all  of  which  had  been 
allowed,  but  that  the  county  board  had  directed  the  clerk  to  Issue 
a  warrant  for  but  one-half  of  the  claim,  which  was  done  and  the 
warrant  received.  Held,  That  this  did  not  exonerate  the  county 
from  the  payment  of  the  remaining  half,  and  that  there  was  noth- 
ing from  which  relator  could  have  maintained  an  appeal. 

4.  Pleading:    Demurrer.    All  averments  of  a  petition  which  are  well 

pleaded  are  taken  as  admitted  to  be  true  when  assailed  by  a 
demurrer,  so  far  as  the  hearing  upon  the  demurrer  is  con- 
cerned. 

5.  Accord  and  Satisfaction:    Counties:     Allowed   Claims:     Partial 

Payments.  A  payment  of  a  part  only  of  a  liquidated,  past-due 
claim  against  a  county  allowed  by  a  county  board,  even  if  accepted 
as  in  full  satisfaction  thereof,  is  not  good  as  an  accord  and 
satisfaction.    See  Mcintosh  v.  Johnson^  51  Neb.  38. 
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Appeal  from  the  district  court   for  Dawes   county: 
jAMis  J.  Harrington,  Judge.    Reversed. 

Allen  O.  Fisher,  A.  M.  Morri^sey  and  Ea/rl  McDowell, 
for  appellant. 

Edvyin  D.  Grites,  contra. 

Reese,  C  J. 

The  city  of  Crawford  presented  to  Honorable  W,  H. 
Westover,  one  of  the  judges  of  the  Fifteenth  judicial  disr 
trict  of  this  state,  a  petition  and  application  for  a  writ  of 
mandamus  to  the  board  of  county  commissioners  and 
county  clerk  of  the  county  of  Dawes  requiring  the  issu- 
ance of  a  warrant  in  favor  of  relator  on  the  county  treas- 
urer of  said  county  for  an  amount  alleged  to  be  due  the 
city  as  its  portion  of  the  road  fund  collected  off  the  prop- 
erty within  the  city  for  the  years  named  in  the  petition. 
On  the  10th  day  of  August,  1909,  the  judge  made  and 
signed  an  order  directing  that  an  alternative  writ  issue 
as  prayed,  and  that  the  same  be  made  returnable  before 
Honorable  James  J.  Harrington,  at  O'Neill,  in  Holt 
county,  on  August  20,  at  11  o'clock  A.  M.  The  record 
before  us  does  not  disclose  that  any  writ  was  ever  isKSued, 
nor  that  any  return  was  ever  made  by  respondents,  the 
transcript  consisting  only  of  the  petition,  the  order  of 
Judge  Westover  allowing  the  writ,  an  amended  petition 
filed  January  11,  1910,  a  demurrer  thereto,  and  the  ruling 
upon  the  demurrer  by  which  it  was  sustained  and  the  ac- 
tion dismissed.  The  relator  appeals,  presenting  this  tran- 
script. 

Counsel  appear  to  have  overlooked  the  provisions  of 
section  653  of  the  code,  which  provides :  "No  other  plead- 
ing or  written  allegation  is  allowed,  than  the  writ  and 
answer.  These  are  the  pleadings  in  the  case,  and  have  the 
same  effect  and  are  to  be  construed  and  may  be  amended 
in  the  same  manner  as  pleadings  in  a  civil  action;  and 
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the  issues  thereby  joined  must  be  tried,  arid  the  further 
proceediiigs  thereon  had  in  the  same  manner  as  in  a  civil 
action."    These  are  the  pleadings  by  which  issues  of  fact 
are  to  be  joined.    Of  course,  a  demurrer  may  be  interposed 
to  either  pleading  and  its  suflSciency  tested.     Long  v. 
State,  17  Neb.  60.     In  view  of  the  record  before  us,  we 
must  assume  that  no  alternative  writ  has  ever  been  issued 
in  this  case,  and  relator  has  taken  occasion  to  amend  its 
application,  and  respondents  have  availed  themselves  of 
their  right  to  test  the  legal  merits  and  strength  of  that 
application  without  waiting  for  the  issuance  of  an  alter- 
native writ,  which  they  have  the  riglit  to  do.     State  v. 
Chicago,  St.  P.,  M.  &  0.  R.  Co,,  19  Neb.  476.     But  the 
practice  is  not  recommended.     State  v.  Home  Street  R. 
Co.,  43  Neb.  830.    The  demurrer  in  this  case  attacks  the 
amended  petition  upon  a  number  of  grounds,  one  of  which 
is  that  plaintiff  has  no  legal  capacity  to  sue.    With  this 
may  be  considered  another,  which  is,  that  there  is  a  de- 
fect of  parties  plaintiff.     The  contention  in  its  brief  is 
that  the  title  of  the  action  should  be  "The  State  of  Ne- 
braska, on  the  Relation  of  the  City  of  Crawford,"  v.  Re- 
spondents.   In  this  respondents  are  correct,  for  the  con- 
stitution (art.  VI,  sec.  24)  provides  that  all  process  shall 
run  in  the  name  of  the  state.     But  this  objection  can 
hardly  be  raised  to  the  application   or  i)etition.     The 
answer  or  return  is  to  be  made  to  the  writ.    If  an  alter- 
native writ  has  issued,  we  must  presume  that  it  has  run 
in  the  name  of  the  state.    If  none  has  ivssued  (as  appears 
by  this  record),  it  will  be  time  enough  to  correct  the  de- 
fect should  one  be  issued.    While  it  is  true  that  the  writ 
"may  issue  on  the  information  of  the  party  beneficially 
interested"  (code,  sec.  646),  yet  the  practice  in  this  state 
has  been  to  issue  it  in  the  name  of  the  state  upon  the  re- 
lation of  the  party  claiming  tlie  relief  sought,  and  no  case 
has  been  cited  holding  that  the  writ  may  be  applied  for 
and  issued  in  the  name  of  the  complaining  party  only.    In 
State  V.  Shropshire,  4  Neb.  411,  Judge  Gantt,  in  writing 
the  opinion  of  the  court,  quotes  with  approval  from  High, 
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Extraordinary  Legal  Remedies  (3d  ed.)  see.  431,  saying: 
"Where  the  question  is  one  of  public  right,  and  the  object 
of  the  mandamus  is  to  procure  the  enforcement  of  a  public 
duty^  the  people  are  regarded  as  the  real  party,  and  the 
relator,  at  whose  instigation  the  proceedings  are  insti- 
tuted, need  not  show  that  he  has  any  legal  or  special  in- 
terest in  the  result,  it  being  sufficient  to  show  that  he  is 
a  citizen,  and  as  such  interested  in  the  execution  of  the 
laws.''  Assuming  therefore,  as  we  have,  and  must  by  this 
record,  that  the  respondents  have  seen  fit  to  attack  the 
amended  petition  by  demurrer,  we  are  called  upon  to 
examine  that  paper  for  the  purpose  of  ascertaining  if  it 
contains  such  facts  as  would  justify  the  issuance  of  either 
an  alternative  or  peremptoiy  writ,  the  design  of  the  de- 
murrants probably  being  to  test  the  legal  prospositions 
involved  at  the  inception  of  the  action. 

The  petition  is  not  as  skillfully  drawn  as  might  be  de- 
sired, but  it  may  in  fairness  be  held  to  allege  that  the  city 
of  Crawford  is  a  municipal  corporation  within  the  county 
of  Dawes,  and  has  been  such  with  the  same  municipal 
limits  since  on  and  after  the  1st  day  of  March,  1886;  tliat 
the  respondents  are  the  county  commissioners  of  the 
county;  that  relator  is  and  has  been  during  all  of  said 
time  a  road  district  in  sai(}  county;  that  during  the  time 
named  one-half  of  the  road  taxes  assessed  upon  the  prop- 
erty within  the  boundaries  of  relator  have  amounted  to 
the  sum  of  |1,439.64,  which  has  been  collected  by  re- 
spondents and  placed  in  the  road  fund  of  said  county; 
that  it  was  the  duty  of  the  several  county  treasurers  to 
pay  to  relator  the  said  one-half  of  the  said  taxes  so  levied 
and  collected,  but  which  duty  they  failed  to  perform,  and 
that  the  county  board  has  wr<mgfully  appropriated  said 
funds  to  the  use  of  the  general  fund  by  transferring  tlioni 
thereto,  thus  placing  it  beyinid  the  power  of  the  treasurer 
to  pay  relator  the  one-half  so  due  it;  that  on  December  4, 
1906,  relator  y)resented  to  and  filed  with  the  county  board 
its  claim  for  the  said  sum  of  |1,4.*]9.64,  which  said  claim 
was  duly  allowed  by  said  board,  but  the  board  of  county 
^35 
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commissioners  directed  the  county  clerk  to  issue  to  relator 
a  county  warrant  for  the  sum  of  |719.82,  one-half  of  the 
amount  found  due  by  said  allowance,  and  ho  more,  which 
was  accordingly  done,  and  the  county  by  its  board  and 
oflScers  have  ever  since  refused  to  issue  the  warrant  de- 
manded, as  was  their  duty  to  do.  There  is  an  unneces- 
sary  averment  that  the  then  county  attorney  for  the  bene- 
fit of  the  county  induced  the  then  counsel  of  relator  to 
enter  into  an  agreement  with  the  county  board  that  the 
said  claim  should  be  satisfied  by  the  issuance  and  accept- 
ance by  relator  of  the  warrant  for  one-half  of  the  sum  so 
allowed,  but  that  said  agreement  was  void  for  want  of 
power  to  make  it,  that  there  was  no  consideration  for  it, , 
etc.  This  whole  subject,  if  of  any  value  in  the  case,  could 
constitute  only  defensive  mattOT  to  be  presented  by  re-  ; 

spondents  or  waived,  and,  like  many  other  averments,  has 
no  place  in  the  petition.  It  is  alleged  that  it  is  the  duty 
of  the  county  board  to  convene  and  enter  an  order  directr 
ing  the  clerk  to  issue  a  warrant  upon  the  county  general 
fund  for  the  said  sum  of  f  719.82  and  accumulated  interest, 
and  the  prayer  is  that  they  be  required  ^^to  perform  said 
duty."  The  demurrer  consists  of  a  number  of  grounds, 
but  it  is  not  deemed  necessary  to  discuss  them  in  detail, 
the  eighth  being  that  the  amended  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  pre- 
sents the  real  controversy. 

Assuming  the  allegations  of  the  petition  to  be  true,  as 
we  must  when  assailed  by  demurrer,  the  case  is  practically  , 

disposed  of  by  our  decision  in  City  of  Chadron  v.  Dawes 
Cou7ity,  82  Neb.  614,  and  so  far  as  the  questions  therein 
decided  are  applicable  to  this  case  no  further  reference 
need  be  made  to  them. 

It  is  insisted  in  the  brief  of  respondents  that  relator 
lias  mistaken  its  remedy,  and  should  have  appealed  from 
the  action  of  the  county  board  in  allowing  but  half  of  its 
claim.  In  this  counsel  have  overlooked  the  averment  of 
the  amended  petition  alleging  that  the  whole  claim  of 
relator  was  allowed  by  the  county  board  on  December  4, 


I 
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1906.  The  demurrer,  for  the  purposes  of  the  hearing 
tlieroon^  admits  the  truth  of  this  allegation,  and  there  was 
therefore  nothing  from  which  an  appeal  could  have  been 
taken.  The  acceptance  of  the  warrant  for  the  |719.82 
was  only  a  i>artial  payment  of  the  amount  due  upon  that 
adjudication  and  did  not  release  the  county  from  the  pay- 
ment of  the  remainder,  and  even  the  naked  agreement  to 
receive  one-half  the  amount  thus  allowed  in  full  could 
not  work  an  estoppel  or  accord  and  satisfaction,  as  such 
action  would  }iave  been  without  consideration  and  there- 
fore not  binding.  Mcintosh  v.  Johnson,  51  Neb.  33.  It 
is  contended  further  that  no  demand  for  the  performance 
of  the  acts  sought  to  be  coerced  by  the  writ  is  alleged,  and 
therefore  relator  is  not  entitled  to  the  writ  under  any 
conditions.  If  the  averments  of  the  petition  are  true,  as 
admitted  by  the  demurrer,  there  was  no  necessity  for  any 
demand,  and  indeed  there  would  seem  to  be  no  necessity 
for  any  action  on  the  part  of  the  county  board,  since  the 
allowance  of  the  full  claim  exhausted  their  powers,  except 
as  to  a  reconsideration,  and  any  direction  they  might  give 
to  the  clerk  to  pay  but  half  of  the  claim  so  allowed  would 
be  void,  and  the  writ  might  run  against  the  clerk  alone, 
except  for  the  fact  of  the  alleged  wrongful  act  in  the  ap- 
propriation and  transfer  of  the  money  of  relator  to  the 
funds  of  the  county.  Much  is  said  in  respondents'  brief 
in  the  way  of  maintaining  the  right  and  power  of  the 
county  board  in  scaling  down  and  compromising  doubtful 
(claims  against  the  county.  This  cannot  be  successfully 
questioned,  but  that  rule  of  law  does  not  and  cannot  be 
applied  to  this  case:  First,  it  is  alleged  that  the  whole 
claim  was  allow^ed;  second,  there  is  nothing  doubtful 
about  the  claim,  nor  is  there  anything  to  compromise.  If, 
as  alleged,  the  money  was  in  the  treasury,  it  belonged  to 
relator,  and  was  held  only ,  in  trust  for  it,  and  not  as 
owner  or  debtor  (City  of  Chadron  v.  Dawes  County, 
supra)  ^  and  it  was  the  legal  duty  of  the  treasurer  to  pay 
over,  until  by  the  alleged  wrongful  act  of  the  county 
board  the  fund  was  ostensibly  placed  beyond  his  reach. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded,  with  leave  to  relator  to  amend  the  al- 
ternative writ  if  one  has  been  issued,  if  deemed  necessary, 
and,  in  case  none  has  issued,  to  amend  its  petition,  if  so 
advised. 

Eevebsed. 


John  Oltmann,  appbllbb,  v.  Stbvan  Korus  et  al., 

appellants. 

FiLKD  Septbmbbs  26,  1910.     No.  16,060. 

Appeal:  Affibmanob.  Where  the  record  brought  to  this  court  on  ap- 
peal presents  nd  issue  and  contains  no  evidence  from  which 
we  can  determine  what  relief  the  appellant  is  entitled  to  re- 
ceive, the  Judgment  of  the  district  court  will  be  affirmed. 

Appeal  from  the  district  court  for  Sherman  county: 
Bruno  O.  Hostbtlbr,  Judge.    Affirmed. 

John  J.  Sullivan^  James  G,  Reeder  and  Louis  Lightner, 
for  appellants. 

J.  8.  Pedler,  contra. 

Barnes,  J. 

Action  to  remove  a  cloud  from  the  title  to  certain  -real 
estate.  The  plaintiflf  had  judgment,  and  the  defendant 
has  appealed. 

It  appears  that  on  the  28th  day  of  September,  1907,  the 
parties  to  this  controversy  entered  into  a  written  contract 
for  the  purchase  and  sale  of  the  southwest  quarter  of  sec- 
tion 32,  township  15  north,  of  range  13  west  of  the  sixth 
P.  M.,  situated  in  Sherman  county,  Nebraska.  The  con- 
sideration named  was  the  sum  of  |9,000;  $800  of  which 
was  to  be  and  was  paid  by  the  defendant  at  the  time  the 
contract  was  signed.  It  was  provided  therein,  in  sub- 
stance, that  the  remainder  of  the  purchase  price  should 
be  paid  by  the  defendant  to  the  plaintiflf  on  tlie  1st  day  of 
March,  1908,  at  which  time  plaint  iff  was  to  furnish  de- 
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fendant  an  abstract,  show  ing  clear  title,  and  was  to  con- 
vey the  premises  to  him  by  a  good  and  sufficient  warranty 
deed.  It  was  specifically  provided  in  the  contract :  "And 
in  case  of  a  failure  of  the  said  party  of  the  second  part 
to  make  either  of  tlie  payments,  or  to  perform  any  of  the 
covenants  on  his  jjart  hereby  made  and  entered  into,  this 
contract  shall,  at  the  option  of  the  party  of  the  first  part, 
be  forfeited  and  determined,  and  the  second  party  shall 
forfeit  all  payments  made  by  him  on  this  contract,  and 
such  payments  shall  be  retained  by  said  party  of  the  first 
part  in  full  satisfaction  of  all  damages  by  him  sustained." 
The  plaintiff  retained  possession  of  the  premises,  and 
shortly  before  the  1st  day  of  March,  1907,  was  informed 
by  the  defendant  that  by  reason  of  a  failure  to  sell  his 
land  in  Platte  county,  Nebraska,  he  was  unable  to  per- 
form his  part  of  the  contract  at  that  time.  The  defendant 
also  notified  one  Long,  who  was  acting  as  the  agent  for 
the  plaintiff  in  the  transaction,  and  was  employed  by  the 
defendant  to  procure  a  loan  on  the  premises  in  question 
in  order  to  complete  his  purchase,  that  if  he  could  have  30 
or  40  days'  additional  time  he  thought  he  would  be  able 
to  perform  his  contract,  pay  the  purchase  price,  and  take 
the  land  in  question.  This  additional  time  was  granted 
to  him.  At  the  expiration  of  that  time  defendant  noti- 
fied Long  that  he  was  unable  to  perform  his  contract  and 
would  have  to  give  it  up.  Thereafter,  and  some  time 
during  the  month  of  June,  1907,  defendant  placed  a  copy 
of  the  contract,  which  had  been .  executed  in  duplicate, 
upon  record  in  the  office  of  the  county  clerk  of  Sherman 
county,  and  thereafter  the  plaintiff  commenced  this  ac- 
tion solely  for  the  purpose  of  removing  the  cloud  cast 
by  the  record  of  said  contract  upon  his  title  to  the  land  in 
question.  To  the  plaintiff's  petition  defendant  filed  an 
answer,  denying  all  of  its  allegations  except  those  quali- 
fied or  expressly  admitted;  admitted  that  he  entered  into 
the  contract  with  tlie  plaintiff  as  alleged  in  the  petition; 
denied  that  the  plaintiff  had  ever  offered  to  perform  his 
part  of  the  contract;  admitted  that  the  defendant  had 
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placed  the  contract  on  record;  alleged  that  he  had  the 
lawful  right  so  to  do;  and  concluded  with  the  prayer  that 
plaintiff's  petition  be  dismissed,  and  that  the  defendant 
have  such  other  and  further  relief  as  may  be  just  and 
equitable.  To  this  answer  plaintiff  replied  by  way  of  a 
general  denial  and  an  allegation  that  he  had  at  all  times 
been  ready  and  willing  to  perform  the  contract  according 
to  its  terms;  that  he  had  made,  executed  and  delivered  a 
deed  and  abstract  of  the  premises  in  question,  and  had 
deposited  the  same  in  escrow  in  the  Loup  City  State 
Bank  ready  for  delivery  to  the  defendant  at  any  time  he 
should  comply  with  the  terms  thereof. 

Defendant  made  no  appearance  at  the  trial  and  offered 
no  evidence.  Tlie  plaintiff  produced  evidence  on  his  part 
establishing  the  averments  of  his  petition.  Thereupon 
the  district  court  found  the  issues  joined  in  his  favor, 
and  entered  a  decree  canceling  the  contract  in  question 
and  removing  the  cloud  from  the  ])remises  thereby.  l<Yom 
this  decree  defendant  has  appealed,  and  now  contends 
that  the  trial  court,  bc^fore  granting  the  relief  prayed  for 
by  the  plaintiff,  should  have  required  him  to  return  to 
defendant  the  $800  paid  by  him  to  the  plaintiff  at  the 
time  of  the  execution  of  tlie  contract.  It  will  be  observed, 
however,  that  the  contract  in  question  provides  specif- 
ically for  a  forfeiture  of  tlie  |>800  payment  in  case  the 
defendant  should  fail  to  perform  the  contract  on  his  part 
as  the  plaintiff's  measure  of  damages  for  such  failure. 
While  forfeitures  are  not  favored,  and  defendant  by 
proper  pleading  and  proof  might  have  had  judgment  for 
a  return  of  a  part  of  the  $800,  it  must  be  observed  that 
neither  by  his  answer  nor  at  the  trial  did  he  make  any 
claim  for  the  return  of  this  money  or  any  part  of  it. 
While,  on  the  other  hand,  the  ])laintiff's  proof  was  amply 
sufficient  to  sustain  the  finding  of  the  court  that  he  had 
at  all  times  been  ready  and  willing  to  and  had  in  fact  per- 
formed all  of  the  conditions  of  tlie  contract  upon  his  part; 
that  defendant  had  failed  to  perform  his  part  thereof; 
and  this  was  the  only  issue  tendered  by  the  pleadings. 
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Again,  it  appears  from  the  plaintiff's  testimony  that 
he  incurred  considerable  expense  in  the  transaction; 
that  he  paid  |150  as  a  commission  to  an  agent  who  nego- 
tiated the  sale.  The  defendant  produced  no  evidence  to 
the  contrary.  Indeed,  no  claim  was  made  or  proof  offered 
that  plaintiff's  damages  were  any  less  than  the  amount 
of  the  first  payment,  as  stipulated  in  the  contract.  We 
are  therefore  of  opinion  that  the  district  court  could  not 
have  rendered  any  other  decree  than  the  one  complained 
of. 

The  judgment  of  the  district  court  is,  therefore,  in  all 
things 

AFFIRMiH). 


William  Otto,   appellhb,  v.   Chicago,   Burlington  & 
QuiNCY  Railway  Company,  appellant. 

Filed  September  26,  1910.    No.  16,lll 

L  Oarriers:  Duty  to  Passengers.  A  stock  shipper,  riding  on  a  freight 
train  for  the  purpose  of  caring  for  his  shipment  of  live  stock, 
is  entitled  to  the  highest  degree  of  care  and  protection  con- 
sistent with  the  proper  and  careful  operation  of  the  train  and 
with  that  means  or  method  of  transportation. 

2. :   :    Negligence.    When  such  a  passenger  is  compelled. 

by  an  attack  of  illness,  to  leave  the  train  at  ills  first  opportunity, 
which  fact  is  known  to  the  conductor  and  those  in  charge  of  the 
train,  it  is  negligence  for  them  to  knowingly  permit  him  to  leave 
the  way-car  while  it  is  standing  on  an  open  bridge  or  trestle 
at  a  time  when  It  Is  so  dark  that  he  is  unable  to  see  his  sur- 
roundings or  ascertain  the  danger. 


S. :    :    Contributory  Negligence:     Question   fob   Jury. 

The  question  as  to  whether,  under  such  circumstances,  the  pas- 
senger was  guilty  of  contributory  negligence,  is  a  proper  one  for 
the  determination  of  the  Jury. 

4.  Trial:  Instructions.  Where  the  trial  court  has,  on  his  own  motion, 
fully  and  fairly  Instructed  the  jury  upon  all  of  the  issues  and  the 
law  of  the  case,  It  is  not  error  to  refuse  to  give  additional  in- 
structions requested  by  the  parties. 


'^ 
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Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Rapbe,  Judge.    Affirmed. 

James  E.  Kelby,  H.  F.  Rose  and  Frank  E.  Bishop,  for 
appellant. 

Reams  d  Reams,  contra. 

Babnes,  J. 

From  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
in  an  action  for  personal  injuries,  the  defendant  has  ap- 
pealed. 

It  appears  that  on  the  13th  day  of  December,  1907,  the 
plaintiff  shipped  two  car-loads  of  hogs  over  the  defend- 
ant's railroad  from  Verdon,  Nebraska,  to  Kansas  City, 
Missouri.  As  is  customary  in  such  cases,  plaintiff  was 
furnished  with*  transportation  to  enable  him  to  accom- 
pany and  care  for  his  stock  shipment.  It  may  be  stated 
at  the  outset  tliat  under  his  contract  for  transportation 
he  was  not  entitled  to  the  full  measure  of  care  and  pro- 
tection which  the  law  would  afford  him  had  he  been 
traveling  on  one  of  defendant's  regular  passenger  trains; 
but  he  was,  while  accompanying  his  stock  on  defendant's 
freight  train,  entitled  to  receive  the  highest  degree  of 
care  and  protection  from  tlie  defendant's  s(q*vants  and 
agents  consistent  with  the  nature  of  the  train  on  which 
he  was  riding,  and  its  proper  and  careful  operation. 

The  train  left  the  village  of  Verdon  at  8  o'clock  in  the 
evening,  and  reached  a  point  in  the  vicinity  of  the  village 
of  Nodaway  about  3  o'clock  the  next  morning.  Before 
reaching  Nodaway  tlie  plaintiff  had  an  attack  of  sudden 
illness,  and  sought  for  a  closet  in  the  way-car,  and,  find- 
ing none,  he  informed  the  conductor  of  his  condition  and 
his  necessitv,  and  was  told  tliat  the  train  would  reach 
Nodaway  in  about  15  minutes  where  it  would  stop  long 
enough  for  him  to  get  off.  After  the  lapse  of  about  15 
minutes  the  train  whistled  and  came  to  a  stop.    The  plain- 


minutes  thereafter  the  plaintiff  followed  him.  It  appears 
tliiit  the  train  was  not  at  Nodaway  station,  but  had  stopped 
sliort  of  that  poist  because  another  train  ahead  had  not 
cleared  the  block  signal.  The  brabeman  was  aware  of 
that  fact,  and  says  he  left  the  train  to  go  back  and  flag  any 
other  traiii  which  might  have  been  approaching  from  the 
rear,  and  his  knowledge  must  be  imputed  to  the  defend- 
ant. When  the  plaintiff  reached  the  rear  platform  of  the 
car  he  took  liold  of  the  railing,  descended  the  steps,  took 
one  additional  step,  and  alighted  upon  what  he  supposed 
was  tlie  roadbed.  He  says  he  saw  what  he  took  to  be  the 
brakeman's  lantern ;  he  then  advanced  an  additional  step, 
and  landed  in  the  bed  of  a  river  some  30  feet  below ;  the 
way-car  having  stopped  on  an  open  bridge  op  trestle 
which  there  s^panned  the  stream.  It  furtlier  appears  that 
the  night  was  pitch  dark;  that  it  was  snowing  or  sleeting 
80  it  was  impossible  for  the  plaintiff  to  see  the  situation 
or  ascertain  the  danger  there  existing.  The  brakeman 
testified  that,  by  the  light  of  his  lantern,  he  saw  the  plain- 
tiff come  out  of  the  car  and  descend  the  steps  onto  tlie 
bridge;  that  he  called  out  to  warn  him  of  tlie  danger.  It 
seems  clear,  howevei",  that  either  the  plaintiff  did  not 
hear  him,  or  that  the  warning  came  too  late  to  be  of  any 
avail.  The  foregoing  statement  fairly  reflects  the  undis- 
puted facts  of  this  case,  and  it  is  the  defendant's  first 
contention  that  they  fail  to  show  such  negligence  on  its 
part  as  will  entitle  the  plaintiff  to  recover  for  the  in- 
juries which  it  must  be  conceded,  he  thereby  sustained. 
For  the  following  reasons,  we  are  of  opinion  that  this 
contention  should  not  he  upheld.  The  plaintiff  was  a 
passenger  being  transported  on  the  defendant's  freight 
train,  and  as  sucli  was  entitled  to  the  highest  degree  of 
care  and  protection  from  defendant's  agents  and  servants 
consistent  with  the  proper  operation  of  its  train  and  that 
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method  of  transportation.    En  route  it  became  absolutely  i 

necessary  for  him  to  leave  the  train.    This  the  conductor  \ ' 

of  the  train  well  knew.  Having  such  knowledge,  he  in- 
formed the  plaintiff  that  the  next  stop  was  Nodaway,  and 
that  the  train  would  stop  long  enough  to  enable  him  to 
alight  and  attend  to  the  call  of  nature.  As  above  stated, 
when  the  train  stopped  the  conductor  knew,  or  was 
charged  with  the  knowledge,  that  they  had  not  reached 
Nodaway  station,  and  it  was  his  duly  to  so  inform  the 
plaintiff.  Knowing  that  the  plaintiff  was  about  to  leave 
the  car,  the  conductor  should  have  notified  him  of  his 
danger  and  warned  him  to  look  out  for  a  safe  place  to 
alight.  Not  only  was  this  the  duty  of  the  conductor,  but 
a  due  regard  for  the  safety  of  human  life  and  limb  should 
liave  impelled  him  to  have  exercised  at  least  some  reason- 
able precaution  for  the  welfare  of  his  passenger.  This  he 
did  not  do,  but  allowed  the  plaintiff  to  go  forth  into  the 
darkness,  following  the  brakeman,  without  consideration, 
or  warning  of  any  kind.  We  are  therefore  of  opinion  that 
liis  conduct  constituted  such  negligence  as  entitles  the 
plaintiff  to  recover. 

It  is  strenuously  contended,  however,  that  plaintiff  was 
guilty  of  contributory  negligence,  and  therefore  the  ver- 
dict and  judgment  in  his  favor  cannot  be  sustained.  Many 
cases  are  cited  by  counsel  for  defendant  in  support  of  this 
contention.  Among  them  we  find  Ghicdgo,  B.  &  Q,  R.  Co, 
V.  Martelle,  65  Neb.  540,  and  Chicago,  B.  &  Q.  R.  Co.  v. 
Mann,  78  Neb.  541,  decided  by  this  court.  In  the  Martelle 
case  the  plaintiff  jumped  from  a  rapidly  moving  train, 
while  in  the  Mann  case  the  plaintiff,  in  attempting  to 
board  a  freight  train,  under  an  agreement  to  do  so  at  his 
own  risk,  fell  into  a  properly  constructed  ash  pit.  It  was 
tlierofore  rightly  held  in  both  cases  that  there  could  be  no 
recovery.  We  have  examined  the  cases  cited  from  other 
jurisdictions  and  are  satisfied  that  they  are  all  distin- 
guishable from  the  case  at  bar.  In  this  case  it  appears, 
without  dispute,  that  the  plaintiff's  condition  made  it  im- 
perative for  him  to  leave  the  train  at  the  first  opportu- 


oity.  HiB  urgent  necessity  compelled  haste,  and  he  had 
been  given  permission  by  the  conductor  to  alight  from 
tiie  way-car  at  the  very  time  he  made  the  attempt  to  do 
s(i.  Again,  the  brakeman  had  preceded  him,  and  when  he 
Penciled  the  platform  of  the  car  he  saw  what  he  took  to  be 
the  brakeiuan's  iantem  some  little  distance  away.  'There- 
fore he  had  the  right  to  assume  that  the  car  was  standing 
at  a  place  where  it  would  be  safe  for  him  to  alight.  It 
also  appears  that,  notwithstanding  his  haste,  he  exercised 
at  least  some  degree  of  caution,  for  he  says  that  when  he 
left  the  steps  he  kept  hold  of  the  railing  of  the  car  until 
his  foot  rested  upon  what  seemed  to  him  to  be  the  solid 
roadbed.  Being  thus  assured  of  his  footing,  he  let  go  of 
the  railing,  took  a  second  step,  and  fell  from^the  open 
bridge  or  trestle  to  tlie  bed  of  the  stream  below.  Under 
such  circnmstances  we  are  of  opinion  that  the  question  of 
contributory  negligence  was  one  for  the  determination  of 
the  jury,  and,  l)oth  of  the  foregoing  questions  having  been 
properly  submitted  to  them,  we  should  not  disturb  their 
verdict. 

Finally,  it  is  contended  that  the  district  court  erred 
in  giving  paragraphs  1  to  5  of  his  instructions  to  the  jury, 
and  in  refusing  to  give  instructions  numbered  4,  5  and  6, 
tendered  and  requested  by  the  defendant.  Without  dis- 
cussing these  several  assignments  separately,  it  is  suffi- 
cient to  say  that  we  have  carefully  considered  them,  and 
are  of  opinion  that  the  trial  court  did  not  err  in  giving 
and  refusing  instructions. 

Fop  the  foregoing  reasons,  the  judgment  of  the  district 
c«urt  is 

Affibmbd- 
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Isabel  Ck)RNBLL,  appbllee,  v.  Pbtbb  B.  Haight  bt  al., 

APPELLANTS. 

Filed  Sbpteubkb  26.  1910.    No.  16,114. 

1.  Pleading:  Monoir  to  Makk  Definite:  Revibw.  The  plaintiff  by  her 
petition  sought  to  recover  for  services  rendered  the  defendants 
in  making  or  compounding  6,000  bottles  of  a  certain  medicine, 
called  "Co-lon-co/'  for  which  they  furnished  the  materials,  ex- 
cept the  ingredients  of  a  so-called  secret  formula,  -tjia  ii|»^Y"'^ft^*^ 
moved  tha  trm  court  to  require  tb^  plaintlg  to  make  her  peti- 
tfSiTmOTe  deflTi^tP  at^^  /.at»fa^|^  ]^y  Sfit^j^g  ^'^''t^  the  igfredlenta  ot 
her  formula^  The  motion  was  overruled.  Held,  That  the  dls- 
losure  thus  sought  to  be  obtained  was  immaterial,  and  there- 
fore it  was  not  error  to  overrule  the  motion. 

S.  Witnesses:  Cross-Examination.  Th<j2JiftjLntiff,  on  cross-examina- 
tion, ntimili1-nnt  t]"  ^^t]ii1rri  to  make  proof  of,  or  give  evidence 
tending  to  establish,  mtLtt^r^  ly^^  aJj^pA^  i^  hu^  pAMtinn  or  put 
in  issue  by  the  pleadings.    -^ 

S.  Trial:  Ijvbtructions.  It  is  the  duty  of  the  court  to  refuse  to  instruct 
the  Jury  on  matters  not  in  issue  and  upon  which  he  has  refused  to 
receive  evidence. 

4. :    .    Where  the  court  has,  on  his  own  motion,  fairly 

submitted  to  the  Jury  all  of  the  questions  in  Issue,  it  is  not  error 
for  him  to  refuse  to  give  further  or  additional  instructions  ten- 
dered by  the  parties. 

(.  Appeal:  Vxbdict:  Conitlictinq  Evidencs.  A  verdict  of  a  Jury  ren- 
dered upon  conflicting  evidence  will  not  be  set  aside  by  a  re- 
viewing court  unless  it  appears  that  upon  some  material  mat- 
ter there  is  not  sufficient  competent  evidence  by  which  It  can  be 
sustained. 

Appeal  from  the  district  court  for  Douglas  county: 
Geoege  a.  Day,  Judge.    Afflrmed. 

A.  S.  Churchill,  for  appellants. 

John  M.  Macfarlo/nd  and  Charles  E.  Foster,  contra^ 

Barnes,  J. 

This  was  an  action  at  law  to  recover  for  services  al- 
leged to  have  been  performed  for  defendants  by  plain- 


Vol.87]  SEPTEMBER  term,  1910.  509 

Cornell  r.  Halght. 

tiflf,  at  their  special  instance  and  request,  in  making  or 
compounding  a  certain  medicine  called  "Co-lon-co."  The 
plaintiff  had  the  verdict  and  judgment,  and  the  defend- 
ants have  appealed. 

The  petition  contains  two  counts,  and  charges,  in  sub- 
stance, that  on  or  about  tlie  1st  day  of  September,  1904, 
the  defendants  Haight  and  Webster,  doing  business  under 
the  name  and  style  of  P.  B.  Haight  &  Company,  contracted 
to  and  with  the  plaintiff  to  manufacture  for  them  a  medi- 
cine known  as  "Co-lon-co,"  for  which  they  were  to  furnish 
all  of  the  ingredients,  except  those  of  a  secret  formula, 
together  with  the  bottles  and  labels.  Defendants  were 
to  put  the  same  upon  the  market,  and  when  sold  they  were 
to  pay  the  plaintiff  therefor  37^  cents  a  bottle;  that  her 
services  were  to  be  performed  at  sucli  times  as  the  defend- 
ants demanded;  that  in  accordance  with  this  agreement 
plaintiff  did,  between  the  1st  day  of  Sei)tember,  1904,  and 
the  1st  day  of  April,  1905,  manufacture,  prepare  and  de- 
liver to  the  defendants  1,500  bottles  of  Co-lon-co ;  that  the 
defendants  accepted,  received  and  sold  the  same,  but  have 
failed,  neglected  and  refused  to  pay  the  plaintiff  therefor ; 
that  there  is  now  due  to  her  from  the  defendants  upon 
her  said  first  cause  of  action  the  sum  of  |562.50. 

♦Plaintiff's  second  cause  of  action  was  for  like  services 
performed  for  the  defendants  in  making  for,  and  deliver- 
ing to,  them  3,500  bottles  of  Co-lon-eo  betwe^^n  the  1st  day 
of  April,  1905,  and  the  1st  day  of  August,  190(>,  at  the 
agreed  price  of  37^  cents  a  bottle,  and  it  was  alleged  that 
defendants  received  and  sold  the  same,  for  which  they 
have  neglected,  failed  and  refused  to  pay  the  plaintiff 
anything,  iind  that  there  is  due  to  her  from  the  said  de- 
fendants on  her  second  cause  of  action  the  sum  of  fl,- 
112.50.  The  petition  concluded  with  a  prayer  for  a  judg- 
ment against  the  defendants  for  the  sum  of  $1,675,  with 
interest  thereon  from  the  1st  day  of  September,  1906,  at 
7  per  cent,  per  annum,  and  costs  of  suit. 

To  this  petition  the  defendants  answered  by  a  denial, 
both   general  and  special,   that  the   firm   of  said  P.  B. 
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Haight  &  Company,  or  either  of  its  members,  ever  entered 
into  any  contract  or  agreement  with  the  plaintiff,  either 
verbal  or  written,  for  the  manufacture  of  the  medicine 
known  as  "Co-lon-co."  The  answer  also  alleged  that 
whatever  Co-lon-co  defendants  received  or  sold  was  pur- 
chased by  them  from  a  company  known  as  the  Co-lon-co 
Remedy  Company,  composed  of  P.  B.  Haight  and  N.  H. 
Cornell,  deceased,  who  was  the  husband  of  the  plaintiff, 
and  that  whatever  service  she  performed  in  manufactur- 
ing the  medicine  in  question  was  done  and  performed  for 
said  remedy  company  at  the  instance  and  request  of  her 
deceased  husband,  who  was  a  member  of  that  company, 
and  whose  duty  it  was  to  manufacture  said  medicine,  and 
that  her  services  were  not  performed  for  the  defendants. 
The  answer  also  contained  a  statement  of  the  formation 
of  the  Co-lon-co  Remedy  Company,  the  agreement  under 
which  its  business  was  carried  on,  and  some  other  imma- 
terial matter,  which  it  is  unnecessary  for  us  to  consider. 
To  this  answer  the  plaintiff  replied  by  way  of  a  general 
denial,  and  upon  the  issues  thus  joined  there  was  a  trir! 
to  the  jury  and  a  verdict  and  judgment  as  above  stated. 

1.  It  appears  that  the  defendants,  before  filing  their 
answer,  attacked  plaintiff's  petition  by  motion  to  require 
her  to  make  it  more  definite  and  certain  by  setting  forth 
the  ingredients  of  the  secret  formula  mentioned  therein. 
The  motion  was  overruled,  and,  for  this,  error  is  assigned. 
It  is  also  contended  that  the  trial  court  eri'ed  in  refusing 
to  require  the  plaintiff  to  disclose  the  nature  of  her  secret 
formula  on  cross-examination.  Those  two  assignments 
will  be  considered  together. 

It  must  be  observed  that  the  issues  tendered  by  the 
petition  and  finally  made  by  the  pleadings  were:  First. 
Did  plaintiff  make  and  deliver  to  the. defendant  5,000  bot- 
tles of  Co-lon-co,  or  any  part  thereof,  for  the  agreed  com- 
pensation of  37^  cents  a  bottle  to  be  paid  for  when  sold 
by  them?  Second.  Had  the  medicine  so  made  and  deliv- 
ered been  sold  at  and  before  the  filing  of  her  petition? 
It  follows,  therefore,  as  a  matter  of  course,  that  the  nature 
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and  ingredients  of  the  so-called  secret  formnla,  if  there 
was  one,  were  wholly  immaterial,  and  had  no  place  in  the 
controversy.  If  the  medicine  was  made  for,  delivered  to, 
and  sold  by  defendants  to  their  customers,  without  com- 
plaint on  the  part  of  the  latter^  plaintiflf  should  recover 
regardless  of  what  it  contained.  The  district  court  was 
therefore  right  in  overruling  the  motion  and  excluding 
the  evidence  above  mentioned. 

2.  The  defendants  next  complain  of  instructions  num- 
bered 5  and  6,  given  by  the  trial  court  on  his  own  motion, 
and  allege  error  because  by  those  instructions  the  jury 
were  not  required  to  find  that  there  was  a  secret  foTmula 
for  making  the  medicine  in  question,  or  that  plaintiflf  fur- 
nished or  put  into  the  medicine  the  ingredients  of  that 
formula.  What  w^e  have  said  in  disposing  of  defendants' 
first  and  second  assignments  of  error  is  decisive  of  this 
question.  The  instructions  complained  of  fairly  stated 
all  of  the  material  issues  made  by  the  pleadings,  and  in- 
formed the  jury  of  the  nature  of  the  evidence  required  of 
the  plaintiflf  in  order  to  entitle  her  to  recover.  Therefore, 
this  assignment  of  error  must  fail. 

3.  The  defendants'  third  assignment  of  error- is  predi- 
cated upon  the  refusal  of  the  court  to  give  the  jury  para- 
graphs numbered  1  and  2  of  the  instructions  requested 
by  them.  Those  requests  both  contain  a  statement,  in 
substance,  that  before  the  plaintiflf  can  recover  she  must 
prove,  by  a  preponderance  of  the  evidence,  that  in  making 
the  medicine  in  question  she  put  into  it  the  ingredients 
of  the  so-called  secret  formula.  As  we  have  already  seen, 
under  the  issues  made  by  the  pleadings  and  the  evidence 
received  at  the  trial,  this  was  wholly  immaterial,  and 
whether  she  placed  any,  all,  or  a  part  only  of  the  ingre- 
dients of  her  formula  in  the  medicine  should  not  aflfect 
her  right  of  recovery.  For  tliis  reason,  the  instructions 
in  question  w^ere  properly  refused. 

4.  Defendants  also  contend  that  the  district  court  erred 
in  not  giving  the  third  paragraph  of  the  instructions  re- 
quested by  them.    By  that  instruction  they  sought  to  have 
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the  jury  told,  in  substance,  that  defendants  were  not 
bound  by  the  statements  made  to  plaintiff  by  her  deceased 
husband.  While  this  statement  is  correct  as  an  abstract 
proposition  of  law,  we  find  nothing  in  the  pleadings  or 
tlie  evidence  requiring  such  an  instruction.  The  plaintiff 
sought  to  recover  on  an  express  agreement  which  she 
alleged  was  made  between  herself  and  the  defendants. 
Her  testimony  supported  that  issue,  and  none  other,  and 
it  was  therefore  the  duty  of  the  trial  court  to  refuse  such 
an  instruction. 

5.  Error  is  also  assigned  for  a  failure  to  give  the  fourth 
paragraph  of  the  instructions  tendered  by  the  defendants. 
By  that  paragraph  they  sought  to  have  the  jury  instructed 
that  before  ]>laintiff  could  recover  she  must  prove  by  a  ^ 
preponderance  of  the  evidence  that  she  made  the  Oo-lon-co 
in  questicm  for  the  defendants,  and  that  there  must  have 
been  a  secret  formula  for  making  it;  tiiat  she  furnished 
the  materials  therefor  and  put  the  same  into  the  medicine 
so  manufactured  by  her.  The  defendants  thus  again 
sfmght  to  raise  the  questio^  of  the  secret  formula  and  its 
ingredients.  What  we  have  said  in  discussing  the  first 
assignment  of  error  fully  dis])()ses  of  this  question;  and, 
although  defendants  seem  to  have  been  obsessed  with  the 
idea  that  the  nature  of  the  so-called  secret  formula  was 
a  matter  available  to  thein  as  a  defense  to  this  action,  we 
do  not  so  understand  it,  and  therefore  are  of  opinion  that 
the  instruction  was  ])r()perly  refused. 

6.  Defendants  further  complain  of  the  refusal  of  the 
court  to  give  instructions  numbered  5,  6  and  7,  tendered 
by  them.  Those  re(]n(»sts  will  be  considered  together,  and 
may  be  disposed  of  by  saying  that  the  court  fully  covered 
the  propositions  (^outniiiod  in  each  of  them  by  the  charge 
given  to  the  jury  on  his  own  moticm.  In  fact,  a  careful 
perusal  of  the  record  shows  that  the  questions  at  issue 
were  fully  and  fairly  submitted  to  the  jury,  and  there  was 
no  error  comniittc^d  in  giving  or  refusing  instructions. 

7.  All  of  def(*iulinits'  other  assignments  of  error,  but 
one,  relate  to,  and  deal  with,  the  sufficiency  of  the  eyi- 
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dence  to  sustain  the  verdict.  It  may  be  said  that  there 
seems  to  be  no  serious  dispute  as  to  any  of  the  matters 
in  controversy,  except  the  main  one  relating  to  the  agree- 
ment under  which  the  plaintiff  claims  to  have  made  and 
delivered  medicine  called  "Co-lon-co"  to  the  defendants. 
Her  evidence  was  direct  and  positive  that  the  agreement 
was  made,  as  alleged  in  her  petition,  witli  the  members  of 
the  firm  of  P.  B.  Haight  &  Company;  that  slie  was  to  re- 
ceive 37^  cents  a  bottle  for  the  medicinfe  wlien  the  same 
was  sold.  Defendants  denied  that  they  ever  made  such  a 
contract,  and  so  testified.  They  also  testified  that  plain- 
tiff's services  were  rendered  to  a  company  called  the 
"Co-lon-co  Remedy  Company."  This  she  positively  de- 
nied. So  upon  that  point  there  was  a  direct  conflict  of 
evidence.  Its  determination  was  therefore  purely  a  ques- 
tion for  the  jury,  and  they  having  found  for  tlie  plaintiff 
it  is  not  within  our  province  to  set  their  verdict  aside. 

8.  Finally,  it  is  contended  that  the  verdict  is  excessive; 
that  the  plaintiff  did  not  make  and  deliver  to  the  de- 
fendants 5,000  bottles  of  Co-lon-co.  On  tliis  point  the  evi- 
dence for  the  defense  is  vague,  uncertain  and  indefinite, 
while  the  plaintiff  testified  that  she  made  5,000  bottles  of 
the  remedy  in  question  for  them,  that  she  bottled  it, 
pasted  the  wrappers  on  the  bottles  lierself,  and  placed  the 
bottles  when  thus  prepared  on  the  shelves  in  tlie  defen- 
dants' store.  It  is  evident  that  the  jury  believed  her  testi- 
mony, and  we  are  ccmcluded  by  their  verdict. 

Failing  to  find  any  reversible  error  in  the  record,  the 
judgment  of  the  district  court  Ib 

Affirmed. 
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Thomas  Bbetem  et  al.,  appellees,  v.  George  D,  Follmer 

BT  al.,   appellants.  f 

Filed  Septembeb  26,  1910.     No.  16,132. 

Vendor  and  Purchaser:  Breach  of  Contract:  Damages.  In  an 
action  by  a  vendee  for  breach  of  contract  to  sell  real  estate  be- 
cause the  defendant  cannot  convey  a  good  title,  if  the  former 
prevails,  he  is  entitled  to  recover  for  all  money  paid  by  him, 
whether  interest  or  principal,  upon  said  contract,  the  money  paid 
by  him  for  taxes  on  the  land,  for  the  reasonable  value  of  the 
permanent  improvementa  that  he  in  good  faith  placed  upon  the 
premises,  with  interest  from  the  date  of  each  expenditure  made 
by  him  as  aforesaid,  and  also  such  sum  as  will  indemnify  him 
for  the  loss  of  his  bargain.  As  against  the  aforesaid  items  of 
damage,  the  vendor  is  entitled  to  set  off  the  reasonable  rental 
value    of   the    premises    while    held    by    plaintiff,    with    interest  *  ' 

thereon  from  the  close  of  each  year's  possession  by  the  vendee.  ' 

Anderson  v.  Ohnoutka,  84  Neb.  517. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hukd,  Judge.    Affirmed. 

Cole  d  Broicn  and  Charles  H,  Slocm,  for  appellants. 

S,  W,  Christy  and  L.  E.  Cottle,  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Nuckolls  county  to  re- 
cover money  paid  the  vendor  on  a  contract  for  the  sale  of 
real  estate  and  damages  for  his  failure  to  convey  the  land 
to  plaintiffs  according  to  the  terms  of  the  agreement. 
The  plaintiffs  had  the  verdict  and  judgment,  and  the  de- 
fendants have  ai)pealed. 

It  appears  that  the  defendants  were  engaged  in  the  real 
estate  business  in  Nuckolls  county,  Nebraska,  and  on  the 
1st  day  of  August,  1906,  they  entered  into  a  written  con- 
tract with  the  plaintiffs  for  the  sale  and  purchase  of  a 
IGO-acre  farm  situated  in  that  county;  that  by  the  terms 
of  the  contract  the  plaintiffs  were  to  pay  $8,500  for  the 
farm,  |2,100  of  which  was  i)aid  in  August  and  September 
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of  that  year,  and  plaintiflfs  thereupon  went  into  possession. 
The  remainder  of  the  purchase  price  was  to  be  paid  or 
secured  on  the  1st  day  of  March,  1907,  at  which  time  the 
defendants  were  to  convey  the  land  described  in  the  con- 
tract to  plaintiffs  by  good  and  sufficient  warranty  deed. 
It  further  appears  that  the  farm  was  owned  by  one 
Hungerford,  from  whom  the  defendants  expected  to  obtain 
the  title  in  order  to  carry  out  their  contract  with  the 
plaintiffs.  For  reasons  which  do  not  affect  the  questions 
involved  in  this  action,  defendants- failed  to  obtain  the 
title,  and  were  unable  to  perform  their  part  of  the  con- 
tract. The  plaintiffs  remained  in  possession  of  the  prem- 
ises and  placed  some  lasting  and  permanent  improvements 
thereon,  but  finally  surrendered  to  the  defendants  some 
time  before  the  1st  day  of  January,  1908,  and  thereupon 
commenced  this  action. 

As  to  the  foregoing  facts  there  seems  to  be  no  serious 
dispute.  At  the  trial  plaintiffs  introduced  considerable 
competent  evidence  showing,  or  at  least  tending  to  show, 
that  on  the  1st  day  of  March,  1907,  when  the  land  was  to 
be  conveyed  to  them,  it  was  reasonably  worth  the  sum  of 
f9,600,  and  that  their  bargain,  if  the  contract  had  been 
fully  performed  by  the  defendants,  would  have  been 
worth  to  them  about  $1,100.  It  was  fairly  shown  that  the 
permanent  improvements  placed  on  the  land  by  the  plain- 
tiffs were  worth  at  least  |60,  and  these  items,  with  the 
payment  of  the  |2,100,  and  interest  thereon  at  7  per  cent, 
per  annum,  would  amount  to  about  $3,500.  It  was  also 
shown  that  the  rental  value  of  the  land  while  plaintiffs 
were  in  possession  was  at  least  $360.  Some  of  these  items 
and  amounts  were  controverted  by  defendants,  but  we 
think  they  were  fairly  established  by  the  evidence.  With 
the  testimony  in  the  condition  above  stated,  the  court, 
among  other  things,  instructed  the  jury  as  follows :  "  (5)  If 
you  find  for  the  plaintiffs,  the  measure  of  plaintiffs'  dam- 
ages is  the  amount  of  money  paid  by  the  plaintiffs  to  the 
defendants,  which  is  conceded  to  be  $2,100,  with  interest 
at  7  per  cent,  from  the  time  the  payment  was  made  to  the 
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first  day  of  this  term  of  court,  and  such  sum,  if  any,  as 
you  find  the  fair  market  value  of  the  land  to  have  increased 
from  the  date  of  making  the  contract  to  the  date  of  the 
breach  thereof,  which  was  on  the  2d  day  of  March,  1907, 
and,  third,  the  amount  which  you  find  the  permanent  im- 
provements put  upon  the  place  by  the  plaintiffs  increased 
the  fair  market  value  of  theN  place,  not  what  they  cost  to 
the  plaintiffs  in  work  and  material,  but  the  increased 
value  they  lent  to  the  place,  which  was  returned  by  them 
to  the  defendants  upon  their  surrender  of  the  land;  and 
from  this  sum  you  should  subtract  the  rental  value  of  the 
land — such  sum  as  you  find  from  the  evidence  was  the 
rehtal  justly  due  to  the  owner  of  the  land." 

Defendants  complain  of  this  instruction  and  contend 
that  the  plaintiffs  were  not  entitled  to  recover  both  inter- 
est on  the  money  paid  on  the  contract  and  on  the  value  of 
tlieir  bargain,  or,  in  other  words,  the  amount  of  the  in- 
crease in  the  value  of  the  premises  from  August  10,  1906, 
to  March  2,  1907,  when  the  breach  of  the  contract  oc- 
curred. At  first  blush  it  would  seem  that  there  was  some 
merit  in  defendants'  contention,  but  when  we  consider  the 
fact  that  the  plaintiffs  were  required  to  pay  the  defend- 
ants the  rental  value  of  the  premises  while  they  were  in 
possession  thereof,  it  would  seem  that  the  instruction  was 
a  correct  statement  of  the  law.  Indeed,  we  are  of  opinion 
that  this  case  should  be  ruled  by  Anderson  v.  dhnoutka, 
S4  Neb.  517,  where  it  was  said :  "In  an  action  by  a  vendee 
for  breach  of  a  contract  to  sell  real  estate  because  defend- 
ant  cannot  convey  a  good  title,  if  the  former  prevails,  he 
is  entitled  to  recover  for  all  money  paid  by  him,  whether 
interest  or  principal,  upon  said  contract,  the  money  paid 
by  him  for  taxes  on  the  land,  for  the  reasonable  value  of 
the  improvements  that  he  in  good  faith  placed  upon  the 
])remises,  with  interest  from  the  date  of  each  expenditure 
made  by  him  as  aforesaid,  and  also  such  a  sum  as  will 
indemnify  him  for  the  loss  of  his  bargain.  *  *  ♦  As 
against  the  aforesaid  items  of  damage,  the  vendor  is  en- 
titled to  set  off  the  reasonable  rental  value  of  the  premises 
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while  held  by  plaintiff,  with  interest  thereon  from  the  close 
of  each  year's  possession  by  the  vendee."  This  rule  would 
seem  to  put  the  vendee  as  nearly  as  possible  in  the  same 
position  he  would  have  been  in  had  the  vendor  complied 
with  the  terms  of  his  contract,  and  is  the  one  which  accords 
with  justice  and  the  great  weight  of  authority  in  this 
country. 

Our  attention  has  been  directed  to  Nolde  v.  Oray,  73 
Neb.  373,  and  it  is  contended  that  the  rule  there  stated 
should  govern  this  case.  In  this  we  think  counsel  are 
mistaken.  The  facts  there  are  not  at  all  lik^  those  in  the 
case  at  bar,  and  it  therefore  should  not  be  considered  as 
authority  here. 

It  is  also  contended  that  the  trial  court  erred  by  rein- 
stating paragraph  6  in  the  plaintiffs'  petition,  that  para- 
graph having  been  at  one  time  stricken  out  as  redundant 
and  immaterial  matter.  If  this  ruling  was  error,  it  was 
certainly  error  without  prejudice,  and  could  have  made 
no  difference  with  the  amount  of  the  plaintiff's  recovery. 

Finally,  it  is  contended  that  the  district  court  erred  in 
refusing  to  give  the  first  instruction  asked  for  by  the  de- 
fendants. In  that  instruction  the  court  was  requested  to 
inform  the  jury,  in  substance,  that  the  plaintiffs  could  not 
recover  until  a  certain  mortgage  for  |1,000,  which  was  to 
have  been  given  as  a  part  of  the  purchase  price,  was  nego- 
tiated. We  find  nothing  in  the  contract  or  in  the  evidence 
that  would  warrant  the  giving  of  such  an  instruction. 
According  to  the  terms  of  the  contract  plaintiffs  were  to 
give  the  defendants  a  mortgage  for  |1,000  on  certain  lots 
in  the  village  of  Douglas,  Nebraska,  but  it  is  nowhere  pro- 
vided that  they  were  to  negotiate  it,  or  guarantee  its  nego- 
tiation. It  was  shown  that  they  executed  the  mortgage 
and  were  ready  to  deliver  it  according  to  the  terms  of  the 
contract,  and  so  far  as  we  can  ascertain  from  the  record 
its  negotiation  was  a  matter  which,  if  desired,  was  to  be 
attended  to  by  the  defendants  themselves. 

Considering  the  amount  of  the  verdict  and  judgment  in 
this  case,  which  was  only  |2,369.22,  together  with  the  evi- 
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dence  contained  in  the  bill,  of  exceptions,  which  would 
warrant  a  recovery  of  a  very  niu(^h  greater  sum,  we  are  of 
opinion  that  the  defendants  have  no  cause  to  complain  of 
the  result  of  the  trial  in  the  district  court.  Finding  no 
reversible  error  in  the  record,  the  judgment  of  the  district 
court  is 

Affirmed. 


Johanna  W.  Nielsen  et  al.,  appellees,  v.  Central 
Nebraska  Land  &  Investment  Company  btt  al., 
appellants. 

Piled  September  26,  1910.     No.  16,075. 

1.  Mortgagefl:  Foreclosure:  Defenses:  Estoppel.  The  owner  of  a 
Ufe  estate  in  a  homestead  attempted  to  convey  a  title  In  fee 
simple  to  a  purchaser  and  took  a  purchase  money  mortgage 
back  apparently  conveying  the  entire  estate.  After  the  termina- 
tion of  the  Uf6  estate  the  remaindermen,  who  are  also  the  owners 
of  the  mortgage,  brought  this  action  to  foreclose  the  same.  JffeW, 
that  the  mortgagor  and  his  grantees,  who  are  still  In  possession 
claiming  title,  are  not  entitled  to  defend  on  the  ground  that  the 
estate  conveyed  by  the  deed  and  mortgage  was  only  a  life 
estate. 


2. :    :    .     If  remaindermen  recognize  the  validity 

of  a  deed  made  by  the  owner  of  the  life  estate  purporting  to  con- 
vey the  entire  estate  In  fee  simple,  they  are  entitled  to  fore- 
close a  purchase  money  mortgage  given  to  the  seller,  which  they 
Inherited.  If  they  affirm  the  title,  the  mortgagor  cannot  set  up 
Its  failure  as  a  defense  to  the  mortgage. 

8. :    :    :    Duty  of  Owner  to  Pay  Taxes.     Where 

a  person  becomes  the  owner  of  land,  either  by  a  quitclaim  deed 
or  other  means,  ordinarily  it  becomes  his  duty  to  pay  the  taxes, 
and  he  cannot  defeat  a*  prior  mortgage  by  purchasing  the  prop- 
erty at  a  tax  foreclosure  sale. 

4.  Appeal:    Issues.     Cases  api)ealed  to  this  court  must  be  considered 

upon  the  issues  presented  in  the  district  court. 

5.  Mortgages:  Foreclosi're:    Evidence.     If  there  Is  some  circumstan- 

tial evidence  which  tends  to  sustain  the  allegation  In  a  petition 
for  the  foreclosure  of  a  mortgage  that  no  proceedings  at  law 
have  been  had  for  the  recovery  of  the  debt,  and  nothing  appears 
to  show  that  the  defendant  has  been  prejudiced  by  the  omission 


Marlf^,  the  sale  confirmed,  and  a  deed  executed  by  the 
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sherijff  to  him  on  September  3, 1902.  It  is  admitted  in  the 
pleadings  that  on  the  13th  of  February,  1901,  John  Han- 
son and  wife  executed  and  delivered  to  Paul  H.  Marlay  a 
quitclaim  deed  to  the  premises.  In  April,  1902,  Marlay 
sold  the  land  to  the  Central  Nebraska  Land  and  Invest- 
ment Company  by  warranty  deed,  and  that  company  after- 
wards entered  into  a  contract  to  sell  the  same  to  defend- 
ant Christensen.  Marlay  and  his  grantees  have  been  in 
the  exclusive  possession  of  the  premises  holding  adversely 
since  the  3d  of  September,  1902.  The  case  was  submitt^ 
on  the  pleadings  and  an  agreed  statement  of  facts,  so  the 
only  questions  raised  are  as  to  the  law  applicable  thereto. 

The  defendants'  view  is  that  the  action  of  the  county 
court  was  void  in  so  far  as  it  attempted  to  confirm Jn  the 
widow  a  fee  simple  title  to  the  land,  because  both  the 
Baker  act  and  the  curative  act  (laws  1895,  ch.  32)  are 
void;  that  lier  deed  to  Hanson  conveyed  only  a  life  estate 
in  the  premises,  which  expired  with  her  life;  that  the  pur- 
chase money  mortgage  was  a  mortgage  upon  the  life  estate 
only,  and  that  when  that  terminated  the  mortgage  lapsed ; 
that  Marlay,  having  derived  his  title  from  an  independent 
source,  was  not  in  privity  with  Hanson  and  had  a  right 
to  resist  the  mortgage.  The  brief  further  argues  that 
since  in  the  foreclosure  of  the  tax  lien  Sheldon  by  cross- 
bill set  up  a  prior  mortgage  given  by  Hanson,  which  was 
foreclosed  by  the  same  decree,  the  plaintiffs  are  not  en- 
titled to  bring  this  action,  but  could  only  have  an  action 
to  redeem  from  the  first  mortgage. 

In  the  case  of  Draper  v,  Clayton,  afite,  p.  443,  the 
Baker  act  and  the  curative  act  were  both  considered 
in  a  like  controversy,  and  were  held  to  be  without  effect 
upon  the  rights  of  the  parties.  Mrs.  Nielsen's  deed  to 
Hanson,  therefore,  conveyed  only  a  life  estate,  and  the 
mortgage  incumbered  no  greater  estate  than  that  con- 
veyed. The  plaintiffs,  however,  occupy  a  dual  position 
with  reference  to  the  land  and  the  mortgage;  they  are  the 
owners  of  the  mortgage  debt  by  inheritance  from  their 
mother,  and  they  are  also  the  legal  owners  of  the  land  by 


N[e]»en  T.  Central  Nebraika  Lana  *  InTMtmeat  Co, 

inheritance  from  tfietr  father,  Niel  Nielsen.  The  deed  to 
Hanson  purported  to  convey  a  fee  simple  title.  The  heire 
of  Nielsen  have  the  right  to  ratify  and  confirm  the  con- 
veyance by  which  their  mother  sought  to  transfer  the 
wliole  estate,  if  tbey  elect  to  do  so. 

In  their  brief  they  say  they  are  content  that  Hanson 
imdf  his  grantees  bave  the  title  to  the  land,  and  that  all 
tliey  ask  is  tlie  agreed  price.  We  see  no  reason  why  they 
i4hou]d  not  Iiave  the  right  to  confirm  the  title  by  ratifying 
and  adopting  the  mortgage  as  a  valid  lien  upon  the  whole 
estate,  unless  in  some  manner  they  are  prevented  from 
80  doing  by  the  tax  foreclosure  and  purchase  of  the  land 
at  sheriff's  sale.  Whether  these  proceedings  affected  their 
rights  we  will  now'  consider.  When  in  February,  1901, 
Marlay  became  the  owner  of  Hanson's  interest  in  the 
premises  by  virtue  of  the  quitclaim  deed,  it  became  his 
duty  to  pay  the  taxes.  His  subsequent  purchase  at  the 
tax  foreclosure  sale  was  in  legal  effect  a  redemption  of 
the  premises  for  his  own  benefit  or  for  the  benefit  of  his 
covenantees,  and  the  sheriff's  deed,  so  far  as  the  taxes 
were  concerned,  conveyed  no  better  title  to  him  than  he 
had  acquired  by  his  quitclaim  deed.  It  appears  inci- 
dentally in  the  evidence  that  Slieldon'a  mortgage  was 
iitteiiipted  to  be  foreclosed  in  that  action,  but  the  defend- 
ants do  not  now  plead  any  rights  derived  by  or  under  it, 
make  no  mention  of  it  except  in  their  brief,  and  base  the 
whole  defense  upon  the  invalidity  of  plaintiff's  mortgage, 
and  upon  the  alleged  independent  title  acquired  by  tlie 
slieriff's  deed  and  the  possession  taten  thereunder.  Tlic 
plaintiffs'  mortgage  was  dated  December  1,  1893;  it  be- 
came due  on  the  1st  day  of  December,  1898.  This  action 
was  begun  within  ten  years  from  its  maturity,  and,  hence, 
tlie  action  is  not  barred  by  tlie  statute. 

The  petition  contains  the  formal  allegations  that  no 
proceedings  at  law  have  l)pen  had  for  the  recovery  of  the 
amount  due  on  the  iiioi't;fiige  or  any  part  thereof,  nor  has 
any  part  thereof  been  collected  or  paid.  There  is  a  gen- 
eral denial  in  the  answer.    Defendants  strenuously  insist 


522  NEBRASKA  REPORTS.  [Vol.87 


O'Hanlon  t.  Barry. 


that  this  allegation  is  denied,  and  that  there  is  no  evidence 
to  support  it.  The  allegation  is  negative  in  its  nature,  and 
we  have  said  that  where  there  is  some  evidence  tending  to 
support  the  allegation,  and  no  contrary  showing  is 
attempted,  a  decree  of  foreclosure  will  be  affirmed.  Enyart 
V.  Morwn,  64  Neb.  401;  McLcmahan  v.  Chaml)erlain^  85 
Neb.  850;  Chaffee  v.  Sehestedt,  4  Neb.  (Unof.)  740; 
Brown  v.  Collins^  2  Neb.  (Unof.)  149. 

It  is  admitted  that  the  sum  of  |1,724.25  is  due  and  un- 
paid on  the  mortgage ;  that  the  mortgage  was  inherited  by 
the  plaintiffs  from  their  mother's  estate;  that  they  have 
never  sold  or  assigned  the  note  and  mortgage  and  are  now 
the  owners  thereof.  The  note  itself  was  apparently  barred 
by  the  statute  of  limitations.  These  admitted  facts  afford 
(Circumstantial  evidence  to  some  extent  of  the  truth  of  the 
allegation.  The  record  fails  to  show  that  this  objection 
was  called  to  the  attention  of  the  district  court.  No  error 
affecting  defendants'  substantial  rights  is  apparent. 

In  this  state  of  the  proofs,  we  feel  bound  to  apply  the 
])rovisions  of  section  145  of  the  code  that  "the  court,  in 
every  stage  of  an  action,  must  disregard  any  eiTor  or  de- 
fect in  the  pleadings  or  procc^edings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  aft'ei'ted  by  reason  of  such  error 
or  defect." 

The  judgment  of  the  district  court,  therefore,  is 


Affirmed. 


Daniel   O'Hanlon   ht   al.,   appellants,   v.    James    if. 

Barey,  appellee. 


X 

I 


Vi 


FiUED  Septembeb  26,  1910.     No.  16,122.  I 

Parol  Evid«nce:  Varying  Effec^t  of  Deed.  Where  it  Is  sought  to  vary 
the  effect  of  a  deed  of  conveyance  by  parol  testimony  so  as  to 
declare  it  to  be  a  mortgage,  the  evidence  must  be  clear,  con- 
vincing, and  satisfactory  in  its  nature  in  order  to  warrant  a 
court  to  grant  the  relief  prayed. 
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plaintiffs  assert  that  before  the  transaction  between  Barry 
and  Dillon  whereby  Barry  purchased  Dillon's  interest  in 
the  land,  Barry  had  agreed  with  them  that  he  would  ad- 
vance the  money  to  pay  oflf  the  mortgage  debt  and  costs, 
and  would  hold  the  land  as  security  until  they  were  able 
to  pay  the  judgment,  and  that  the  deed  executed  by  them  at 
Barry's  house  was  in  fact  a  mortgage,  and  was  executed 
upon  condition  that  as  soon  as  they  paid  the  amount  ad- 
vanced by  Barry  the  land  should  be  conveyed  to  them. 
Barry,,  on  the  other  hand,  maintains  that  he  purchased 
from  Dillon  for  his  own  benefit  exclusively,  and  that  no 
jigreement  was  ever  made  by  which  he  promised  to  recon- 
vey  the  premises  to  the  O'Hanlons  upon  any  condition 
whatever.  From  this  controversy  disputes  as  to  the  pos- 
session arose,  and  several  actions  were  begun  in  the  dis- 
trict court  for  Dakota  county  respecting  the  title,  posses- 
sion, and  right  to  the  crops  upon  the  land.  The  present 
action  was  begun  by  O'Hanlon  to  declare  the  deed  to  be  a 
mortgage  and  to  be  allowed  to  redeem.  These  actions 
were  finally  consolidated  and  tried  as  one  case.  The  dis- 
trict c(mrt  found  for  the  defendant  Barry,  quieted  his 
title  in  the  premises,  awarded  possession  to  him,  and,  pend- 
ing this  api)eal,  appointed  a  receiver  for  the  rents  and 
profits.     From  this  decree  the  O'Hanlons  have  appealed. 

The  bill  of  ex(!ei)tions  consists  of  nearly  600  typewritten 
pages.  Much  of  the  testimony  is  entirely  irrelevant  to  the 
main  issue  in  the  case.  It  is  impossible  within  the  limits 
of  this  opinicm  to  review  the  same  at  length  or  to  do' more 
than  briefly  set  forth  the  grain  of  wheat  which  the  writer 
has  laboriously  winnowed  from  the  pile  of  chafl?  contained 
in  the  record. 

One  of  the  principal  factors  in  the  case  is  the  deter- 
mination of  what  actually  took  place  at  the  time  of  the 
execution  of  the  deed  by  the  O'Hanlons  at  Barry's  house. 
As  to  this  there  is  a  direct  and  positive  conflict  in  the  \ 

testimony.    Mr.  and  Mrs.  O'Hanlon  testify  that  they  went  ] 

there  in  response  to  a  request  by  Barry  made  in  Dakota 
city  on  the  day  he  closed  the  transaction  with  Dillon ;  that 
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present  in  the  room  during  the  whole  conversation  be- 
tween Barry  and  the  O'Hanlons,  were  there  when  the  deed 
was  signed,  and  when  Brennan  took  the  acknowledgment, 
and  each  swears  positively  that  no  such  conversation  took 
place.  There  is  circumstantial  and  collateral  evidence  in 
the  record  which,  if  unexplained,  would  tend  to  corrob- 
orate the  evidence  of  Mr.  and  Mrs,  O'Hanlon;  but,  if  the 
testimony  of  Barry  and  others  is  believed,  these  facts 
equally  support  another  hypothesis.  Furthermore,  a  num- 
ber of  witnesses  testify  to  statements  made  by  O'Hanlon 
at  various  times  and  places  that.  Barry  owned  the  land. 
The  conduct  of  the  O'Hanlons  with  respect  to  the  payment 
of  rent  and  the  making  of  improvements  also  seems  incon- 
sistent with  the  idea  of  ownership  on  their  part.  It  is 
shown  that  Barry  employed  men  to  cut  weeds  on  the  farm 
and  that  he  procured  hundreds  of  loads  of  manure  to  be 
hauled  upon  the  premises  from  his  own  land. 

The  matter  is  not  free  from  doubt.  It  may  be  possible 
that  the  district  court  erred  in  finding  for  the  defendant. 
The  trial  judge  had  the  advantage  of  seeing  the  witnesses 
and  hearing  them  testify,  which  is  an  advantage  this  court 
is  deprived  of.  It  is  difficult  to  say  from  the  cold  type- 
written page  which  witnesses  were  telling  the  truth.  We 
have  repeatedly  said  that  where  it  is  sought  to  establish 
by  parol  that  an  absolute  deed  was  only  intended  as  a 
mortgage  or  given  as  security,  the  evidence  must  be  clear, 
convincing  and  satisfactory.  Deroin  v,  Jennings^  4  Neb. 
97;  Schade  &  Schade  v.  Bessinger,  3  Neb.  140;  Stall  v, 
Jones,  47  Neb,  706;  Butler  v.  Peterson,  79  Neb,  715. 
Weighing  the  whole  testimony,  we  are  convinced  that  the 
trial  court  was  warranted  in  holding  that  the  evidence 
was  not  sufficient  to  decree  that  the  deed  was  only  in- 
tended as  a  mortgage,  and  in  granting  tlie  relief  prayed. 

For  these  reasons,  the  judgment  of  the  district  court  is 


Affirmbd. 


them,  but  were  inclosed  in  a  feuce  suirounding  the  whole 
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tract.  The  whole  property  was  heavily  incumbered,  and 
R.  C.  Patterson,  who  was  the  owner  of  one  of  the  liens, 
obtained  a  deed  to  it  from  the  Pitchs'  in  1890  under  an 
agreement  by  which  he  was  to  have  the  property  and  get 
what  lie  could  out  of  it  to  help  pay  the  debt  that  Fitch 
owed  him.  He  testifies  that  he  did  not  occupy  it  as  a 
tenant,  that  he  paid  no  rent,  and  accounted  to  no  one. 

The  first  mortgage  on  the  house  and  the  six  lots  was 
foreclosi^d  in  the  circuit  court  of  the  United  States,  and 
Patterson  surrendered  possession  to  the  purchasers  under 
that  mortgage,  John  Jeffries  &  Sons  of  Boston,  in  the 
summer  of  1896.  fie  testifies  that  wliile  in  possession  he 
endeavored  to  buy  lots  12  and  13  from  the  plaintiffs 
Munger.  One  Stonecypher  leased  the  house  from  Jeffries 
&  Sons'  agents  in  1896  and  lived  there  until  1899,  and  two 
other  parties  occupied  the  house  and  inclosure  in  the  in- 
terval between  Stonecypher's  occupancy  and  the  purchase 
of  the  house  and  six  lots  by  Mrs.  Yeiser  from  Jeffries  & 
Sons  in  September,  1903.  They  used  the  vacant  lots>  but 
did  not  claim  or  assert  any  rights  except  such  as  they 
acquired  by  renting  the  house.  Jeffries  &  Sons  at  all  times 
expressly  disclaimed  any  assertion  of  ownership  over  lots 
12  and  13. 

We  are  of  opinion  that  this  evidence  entirely  fails  to 
prove  the  possession  of  the  property  by  Mrs.  Fitch  at  the 
time  the  foreclosure  action  was  begun.  In  the  foreclosure 
action  the  Beards  were  made  defendants  and  entered  their 
appearance.  By  the  decree  all  their  interest  in  the  prem- 
ises derived  by  virtue  of  their  judgment  was  foreclosed 
and  conveyed  to  the  purchaser  at  the  foreclosure  sale. 
Dodge  v.  Omaha  &  S.  W.  R.  Co,,  20  Neb.  276;  Currier  v. 
Teslce,  84  Neb.  60.  We  are  convinced  that  upon  this 
ground,  as  well  as  for  the  reason  that  Mrs.  Fitch  had 
neither  the  legal  title  nor  the  possession  when  the  fore- 
closure action  was  begun,  the  plaintiff  is  entitled  to  re- 
strain defendants  from  attempting  to  sell  the  lots  under 
the  same  judgment.  They  had  the  opportunity  to  assert 
their  rights  under  the  judgment  in  that  action  at  that 
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the  owner  of  the  property  within  the  meaning  of  the  laW 
of  arson."  The  objection  was  sustained ;  to  which  the  state 
excepted,  and  upon  the  motion  of  the  defendant  the  coart 
directed  the  jury  to  return  a  verdict  of  not  guilty,  and  the 
defendant  was  disicharged.  From  this  ruling  of  the  trial 
court,  the  state  has  presented  exceptions  to  this  court  for 
review  under  the  provisions  of  sections  183  and  515,  crim- 
inal code. 

We  have  not  been  favored  with  a  brief  in  support  of  the 
ruling  of  the  district  court,  but  are  informed  that  it  was 
based  upon  the  authority  of  Holmes  Case,  decided  in 
1634  by  the  court  of  King's  Bench,  2  Croke  (Eng.)  376, 
2  East,  P.  C.  (Eng.)  1022,  wherein  it  was  held  that  it  was 
not  felony  to  burn  a  house,  whereof  one  is  in  possession 
by  virtue  of  a  lease  for  years,  two  of  the  justices  saying: 
"It  cannot  be  said  to  be  vi  et  urmisj  when  it  (the  house) 
is  in  his  own  possession."  At  the  common  law  a  trespass 
must  accompany  the  act  of  setting  fire,  since  the  arson 
was  regarded  as  a  crime  against  the  habitation  or  dwell- 
ing-house, and  not  merely  against  property.  2  Bishop, 
New  Criminal  Law  (8th  ed.),  sees.  8-21;  1  Wharton,  Crim- 
inal Law  (10th  ed.),  sees.  825-844. 

Section  54  of  our  criminal  code  is  almost  identical  in 
language  with  section  12  of  the  Ohio  act  for  the  punish- 
ment of  criminals,"  passed  March  7,  1835.  In  tlie  case  of 
Allen  V.  State,  10  Ohio  St.  287,  the  same  contention  was 
made  on  the  part  of  the  defendant,  but  the  supreme  court 
of  that  state  held  that  the  procuring  of  another  to  bum  a 
warehouse,  the  property  of  a  third  person,  by  a  person  in 
possession  of  the  warehouse  under  a  lease  was  an  indict- 
able offense  under  tlie  crimes  act.  In  the  opinion  the 
court  pointed  out  the  distinction  between  the  statutory 
crime  and  arson  under  the  common  law,  showed  that  for 
a  tenant  to  burn  a  building  belonging  to  another  of  which 
he  was  in  possession  was  a  high  misdemeanor  at  common 
law,  and  reached  the  conciusi<m  that  the  Ohio  etatnte 
coni]>relieiided  not  only  Iiuriiings  wliich  were 
common  law,  but  buruiugs  of  the  other  class  v 
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set  aside  by  ibis  court  unless  against  the  clear  weight  of  the 
evidence. 

4, :   Rescibbion.    An  order  given  by  a  vendee  to  his  banker  not 

to  pay  a  check,  drawn  and  delivered  by  the  former  in  payment 
for  chattels  sold  to  him,  will  not  in  itself  work  a  rescission  of  the 
contract  of  sale. 

Appeal  from  the  district  court  for  Kearney  county: 
HARRY  S.  DuNGAN,  JuDGB.    Affirmed. 

J.  L.  McPheely,  for  appellants. 
Adams  &  Adams,  contra. 

Root,  J. 

This  is  an  action  in  replevin  to  recover  a  quantity  of 
corn  held  by  the  defendant  sheriff  by  virtue  of  a  levy  of  a 
writ  of  attachment.  The  plaintiff  prevailed,  and  the  de- 
fendant appeals. 

The  evidence  is  meagre,  but  the  record  discloses  that 
February  28,  1908,  Clyde  Merriman  owned  2,000  bushels 
of  shelled  corn  contained  in  several  bins  in  his  granary. 
Upon  that'date  Merriman  sold  to  the  plaintiff  2,000  bush- 
els of  corn,  received  a  check  for  approximately  one-half  of 
the  purchase  price,  and  agreed  to  delivei^  the  grain  at  the 
plaintiff's  elevator  in  Axtell.  The  same  day  Merriman 
sold  in  like  manner  2,000  bushels  of  corn  to  the  Hayes  & 
Eames  Elevator  Company  and  received  a  check  for  half 
of  the  purchase  price.  Merriman  then  prepared  two  bills 
of  sale  purporting  to  convey  to  each  of  his  vendees  "1,000 
bushels  of  shelled  com  now  located  on  the  N.  W.  l^  of 
section  28,  tow^nship  7,  range  16,  Kearney  county,  Ne- 
braska.^'  These  documents  were  given  by  Merriman  to 
his  brother-in-law,  a  Mr.  Wells,  with  directions  to  deliver 
the  corn  to  the  respective  vendees.  Merriman  negotiated 
the  checks,  paid  Wells  for  delivering  the  corn,  and  then 
absconded.  In  tlie  forenoon  of  March  2  Wells  filed  the 
bills  of  sale  with  the  county  clerk,  informed  the  vendees 
of  the  transaction,  and  delivered  348  bushels  of  the  com 


Vol.  87]  SEPTEMBER  TERM,  1910.  533 

Seldomridge  y.  Fanners  ft  Merchants  Bank. 


to  the  plaintiff.  The  corn  was  accepted,  but  the  plaintiff 
directed  his  banker  not  to  pay  said  check.  Subsequently, 
but  before  the  check  was  presented,  the  order  was  re- 
scinded and  the  check  thereafter  paid  upon  presentation. 
At  7  o'clock  P.  M.,  March  2,  the  Farmers  &  Merchants 
Bank  of  Axtell  caused  an  attachment  to  be  levied  on  all 
of  the  undelivered  corn.  The  parties  waived  a  jury  and 
tried  the  case  to  the  district  court 

The  litigants  agree  that,  if  title  to  the  652  bushels  of 
corn  vested  in  the  plaintiff,  before  the  levy,  the  judgment 
of  the  district  court  should  be  affirmed.  The  litigants 
stipulated  in  open  court  during  the  trial  of  the  case  "that 
the  com  attached  is  the  same  com  that  had  been  pur- 
chased, except  348  bushels  that  had  been  delivered  prior 
to  the  attachment.''  This  stipulation  removes  from  the 
case  any  question  concerning  the  appropriation  of  the 
corn  to  the  contract.  If  Merriman  sold  this  corn  to  the 
plaintiff  and  received  his  pay  therefor,  the  sale  was  per- 
fect and  title  vested  in  the  plaintiff.  Manual  delivery  is 
not  always  a  condition  precedent  to  the  transfer  of  title 
to  personal  property  bargained  and  sold.  Baker  v. 
McDonald,  74  Neb.  595.  The  chattels  should  be  identified, 
and  if  they  form  part  of  a  larger  mass  should  generally 
be  segregated  therefrom.  In  the  case  at  bar  the  plaintiff 
purchased  all  of  Merriman^8  corn,  so  that  segregation  was 
not  necessary  for  the  purposes  of  identification  or  appro- 
priation. The  fact  that  Merriman  twice  sold  the  identical 
corn  is  no  concern  of  the  attaching  creditor.  By  acqui- 
escing in  Merriman's  resale  of  one-half  of  that  corn,  the 
plaintiff  did  not  relinquish  his  title  to  the  remaining  frac- 
tion, but  from  thence  forward  the  vendees  became  tenants 
in  common  of  the  mass  of  grain.  If  it  is  conceded  that 
Merriman's  conduct  precludes  a  finding  that  he  intended 
to  transfer  to  either  vendee  title  to  the  2,000  bushels  of 
grain,  it  becomes  material  to  ascertain  whether  the  parties 
intended  that  title  to  1,000  bushels  of  com  should  vest  in 
each  vendee. 

If  the  acts  and  declaratiouB  of  a  vendor  and  a  vendee 
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clearly  evince  an  intention  to  make  an  immediate  transfer 
of  title  to  a  quantity  of  grain  sold  from  a  larger  mass  of 
like  quality  and  kind,  the  title  will  pass,  although  there 
may  have  been  no  separation  of  the  quantity  sold.  Kim- 
herly  v.  Patchin,  19  N.  Y.  330,  75  Am.  Dec.  334;  Hurff 
V.  Hires,  40  N.  J.  Law,  581 ;  Horr  v.  Barker,  11  Cal.  393, 
70  Am.  Dec.  791;  Winslow,  Lanier  &  Go.  v.  Leonard,  24 
Pa.  St.  14,  62  Am.  Dec.  354. 

Since  the  intent  of  the  parties  must  control  in  deter- 
mining whether  a  present  vested  title  to  the  com  passed 
to  the  vendee,  the  trier  of  fact  in  passing  upon  that  issue 
must  examine  the  conduct  of  the  parties  in  the  light  of 
tlie  surrounding  circumstances.  In  the  instant  case  the 
corn,  so  far  as  we  are  advised,  was  of  uniform  quality  and 
value.  It  is  plain  that  Merriman  did  not  intend  to  retain 
title  to  the  grain,  because  he  twice  sold  it,  then  executed 
a  bill  of  sale  to  the  plaintiff  f6r  one-lialf  of  the  corn,  ap- 
plied the  phiintiff's  money  to  the  payment  of  the  thousand 
bushels,  and  finally  absconded.  Since  Merriman  did  not 
intend  to  retain  title  to  any  of  this  corn,  but  did  every- 
thing possible  short  of  delivering  actual  possession  thereof 
to  the  plaintiff  to  vest  that  title  in  his  vendee,  we  are  of 
opinion  the  court  was  justified  in  finding  the  title  did  in 
fact  i)as8  to  the  plaintiff.  That  finding  should  not  be 
ignored  unless  it  is  clearly  against  the  weight  of  the  evi- 
dence. Knrvlinul  v.  Renner,  2  Kan.  App.  451,  43  Pac  95; 
Gruff  t\  Fitch,  58  111.  373;  Towne  v.  Da^is,  66  N.  H.  396. 
Upon  the  entire  record  we  are  of  opinion  the  evidence  sus- 
tains the  finding  of  the  trial  court. 

The  defendant  ari^ues,  however,  that  the  plaintiff  by 
stopping  jKiyinent  of  his  check  rescinded  his  contract,  but 
we  are  of  opinion  that  no  such  consequences  followed  his 
order.  Tlie  check  was  accepted  by  Merriman  in  payment 
for  tlie  grain.  If  the  cheek  had  not  been  honored,  doubt- 
less the  vendor  could  have  rescinded  the  contract,  but  it 
was  i^aid,  and  Merriman  makes  no  complaint  that  inter- 
mediate its  execution  and  payment  the  plaintiff'  stopped 
payment  thereof. 


granary  on  the  farm  was  the  thing  which  was  sold  to 
Seldom  ridge.  I  think  this  is  not  the  meaning  of  the  stipu- 
lation. It  is  not  in  accordance  with  the  other  evidence  in 
the  case,  and  I  am  sure  that  dc^fendant's  attorney  never 
intended  to  make  a  stipulation  which  would  defeat  him. 

I  concur  in  the  conclusion,  however,  for  the  reason  that 
where  there  is  a  contract  for  the  sale  of  unascertained 
goods  by  dt?scTiption,  and  goods  of  that  description  and 
in  a  deliverable  state  are  unconditionally  appropriated  to 
the  contract  by  the  seller,  with  the  assent  of  the  buyer, 
the  property  in  the  goods  thereupon  passe.'*  to  the  buyer. 
The  ayscnt  of  the  buyer  may  be  expressed  or  implied,  and 
it  may  be  given  either  before  or  after  the  appropriation 
IB  made.  35  Cyc.  297;  Sale  of  Goods  Act,  rule  5  (2 
Metlicm,  Sales,  p.  1482). 

In  this  case  Merriman  appropriated  the  com  to  the 
buyers  before  the  attachment  by  the  execution  of  the  bill 
of  sale  and  by  pointing  out  the  i)roperty  to  his  brother-in- 
law  for  the  purposes  of  delivery  to  the  buyer  and  notify- 
ing the  buyer  of  such  appropriation. 

In  the  absence  of  any  appropriation  by  the  seller  in  this 
case,  I  think  the  plaintiff's  attachment  would  have  been 
good,  because  the  title  to  the  corn  would  still  have  been 
iu  Merriman. 
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Hates    &    Eambs    Elevatob    Company,    appellee,    v. 
Farmers  &  Merchants  Bank  bt  al.,  appellants. 

Piled  Ssptembeb  26,  1910.     No.  16,116. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

J.  L.  McPheely  and  C.  A.  Ohappell,  for  appellants. 

Adams  d  Adams,  contrtk 

Boot,  J. 

The  facts  in  this  case  are  almost  identical  with  those 
reported  in  Seldomridge  v.  Farmers  d  Merchants  Bank, 
ante,  p.  531,  the  only  difference  being  that  no  grain  was 
delivered  to  the  plaintiff  herein  before  the  attachment  was 
levied,  and  the  check  given  for  the  com  was  protested  for 
nonpayment  March  2,  but  was  paid  with  protest  fees 
March  3.  We  do  not  think  these  facts  take  the  case  with- 
out the  principles  announced  in  Seldomridge  v.  Farmers 
d  Merchants  Bank,  supra. 

Following  the  decision  in  that  case,  the  judgment  in 

the  instant  one  is 

Affirmed. 


3.  Appeal:  habmlbsb  E!bbob6.  This  court  will  disregard  any  error 
or  defect  In  tbe  pleadlnsB  or  proceedings  wbicli  does  not  affect 
the  eubstautlsl  rights  of  the' appellant. 

Appeal  from  the  district  court  for  Cedar  couoty :    GU3  ' 
T.  Graves,  Juimsb.    Affirmed. 

R.  J.  Millard  and  B.  Ready,  for  appellant 

H.  E.  Burkett,  contra. 

Root,  J. 

This  is  an  action  for  damages  caused  by  persona!  In- 
juries resulting,  as  alleged,  from  the  defendant's  traffic  in 
intoxicating  liquors.  The  plaintiff  prevailed,  and  tbe  de- 
fendant appeals. 

The  evidence  is  harmonious  in  many  particulars.  The 
proof  is  undisputed  that  the  defendant  in  1908  was  en- 
gaged in  the  retail  sale  of  intoxicating  liquors;  that  the 
plaintiff  was  in  the  defendant's  saloon  from  2  o'clock  until 
the  evening  of  a  day  in  June  of  that  year,  and  then  and 
there  purchased  over  the  defendant's  bar  and  drank  in- 
toxicating liquors.  The  evidence  also  proves  that  the 
plaintiff  was  sober  when  he  entered  said  saloon  and  in- 
toxicated at  6  o'clock  that  evening,  and  there  ie  no  proof 
that  he  procured  intoxicating  liquor  at  any  other  place 


it  TERM,  1911 

T.  BtaU. 

lOBt  that  can 

oof  that  the  ii 

Id  not  suppor- 

ture  occurred  »^  ^^  -.^■o  ,^^ 

alk.    Bat  this  slight  variance 

etion  138  of  the  code.    This 

trolled  by'  section  145  of  the 

the  jnry  is  severely  criticised 
UpoD  the  record  there  were 
the  jury  to  determine :  First, 
on  cause  or  contribute  to  his 
itoxication  did  cause  or  con- 
much  should  the  plaintiff  re- 
ctions,  considered  apart  from 
are  not  entirely  satisfactory; 
airly  submit  to  the  jury  the 
any  conflict  in  the  evidence. 
•:  is  more  favorable  to  the  de- 
ustifies.  The  recovery  is  not 
more  than  double  plaintiff's 
B  rendered. 

ipplies  with  peculiar  force  to 
ig  the  trial  of  this  case.  Tlie 
I  for  complaint,  and  the  judg- 
s 

Affirmed. 


.  State  of  Nebraska. 

IS,  1910.    Ho.  ie,814. 

TAGS.  WbeD  the  state  In  a  prosecu- 
the  defendant,  prior  to  his  alleged 
a  woman  In  the  state  of  Iowa,  and 
It  appears  that  she  and  the  de- 
no  evidence  la  offered  to  prove  that 

le  btood.  It  devolves  upon  the  state 
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to  prove  either  that  said  cousins  are  of  the  half  blood,  or  that 
for  other  reasons  the  Iowa  marriage  is  lawfuL 

2. :    Instbuctionb:    Pbiob  Mabbiaob:    Pbebumftions.     In  such 

a  case  it  is  error  to  instruct  the  jury  that  there  la  a  presumption 
'  that  the  Iowa  marriage  is  lawfuL 

Error  to  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed. 

James  L.  Caldwell,  for  plaintiff  in  error. 

William  T.  Thompson,  Attorney  General,  and  George 
W.  AyreSy  contra^ 

Root,  J. 

Alfred  T.  Staley  was  convicted  in  the  district  court  of 
bigamy,  and  appeals.  He  will  be  referred  to  as  the  de- 
fendant. 

1.  Numerous  errors  are  assigned,  but  only  one  feature 
of  the  case  need  be  considered.  The  state  proved  that  in 
1907  the  defendant  was  married  in  Iowa  to  Hattie  Bixler, 
an  unmarried  woman,  subsequently  cohabitated  with  her 
in  Omaha,  and  that  said  marriage  had  not  been  dissolved. 
The  defendant  in  1909  married  Miss  Stoner  *in  Lancaster 
county,  Nebraska,  and  was  living  with  her  in  that  county 
as  his  wife  at  the  time  he  was  arrested.  The  first  wife 
testifies  that  she  and  the  defendant  are  first  cousins.  The 
court  instructed  the  jury  that,  although  the  laws  of 
Nebraska  forbid  the  marriage  of  first  cousins  of  the  whole 
blood,  it  is  presumed  that  a  marriage  performed  in  an- 
other state  was  entered  into  in  accordance  with  its  laws. 
No  evidence  was  introduced  to  prove  the  laws  of  Iowa 
upon  the  subject  of  marriage.  Section  3,  ch.  52,  Comp.  St. 
1909,  provides,  among  other  things,  that  a  marriage  shall 
be  void  "when  the  parties  stand  in  the  relation  to  each 
other  of  *  *  *  first  cousins,  when  of  whole  blood 
♦  •  •  ;  and  this  subdivision  extends  to  illegitimate 
as  well  as  legitimate  children  and  relatives.''  Section  1, 
ch.  25,  provides  that  marriages  prohibited  by  section  3, 
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cb.  52,  supra,  "are  void  without  any  decree  of  divorce." 
Section  17,  eh.  52,  provides  that  "all  marriages  contracted 
without  the  state,  which  would  be  valid  by  the  laws  of  the 
country  in  which  the  same  were  contracted,  shall  be  valid 
in  all  courts  and  places  in  this  state."  The  construction 
given  this  statute  in  State  v.  Hand,  ante,  p.  189,  renders 
unnecessary  a  discussion  of  counsel's  argument  upon  cer- 
tain phases  of  the  instant  case.  Generally,  upon  proof  of 
a  marriage,  the  presumption  exists  in  favor  of  a  lawful 
union;  but,  where  two  successive  marriages  occur,  the  pre- 
sumption in  favor  of  the  legality  of  each  is  equal,  and  an 
actual  marriage  must  be  established  by  proof.  Lowcry  v. 
People,  172  111.  466.  According  to  a  rule  established  many 
years  ago  in  this  state,  and  consistently  adhered  to  there- 
after, a  presumption  exists,  in  the  absence  of  evidence  to 
the  contrary,  that  the  law  of  a  sister  state  is  identical  with 
the  law  of  Nebraska  upon  a  given  subject,  and  this  rule 
obtains  in.  criminal  prosecutions  as  well  as  in  civil  actions. 
Lord  V.  State,  17  Neb.  526 ;  Bwiley  v.  State,  36  Neb.  808. 
Upon  the  record,  in  order  to  establish  that  the  defendant 
and  Miss  Bixler  were  lawfully  married,  it  is  necessary  to 
presume  either  that  they  are  cousins  of  the  half  blood,  pr 
that  the  laws  of  Iowa  contemplated  and  permitted  first 
cousins  of  the  whole  blood  to  marry.  In  our  opinion  the 
state  should  have  assumed  the  burden  of  clearing  up  tliose 
doubtful  questions  by  proving  one  condition  or  the  other, 
that  is,  that  Miss  Bixler  and  the  defendant  are  cousins  of 
the  half  blood,  or,  notwithstanding  the  parties  could  not 
lawfully  marry  in  Nebraska,  they  could  thus  marry  in 
Iowa.  Weinherr/  v.  State,  25  Wis.  370.  We  do  not  hold 
the  state  in  all  prosecutions  for  bigamy  should  prove  the 
law  of  a  sister  state  or  of  a  foreign  country  if  the  first 
marriage  were  celebrated  in  that  state  or  country,  but 
upon  the  facts  established  by  the  evidence  in  this  case  the 
state  should  have  made  the  further  proof  referred  to. 

2.  Some  argnmeiit  was  offered  to  demonstrate  a  fatal 
variance  between  the  allegation  and  the  proof  with  res])ect 
to  the  date  the  defendant  and  Miss  Bixler  were  married. 
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The  complaint  upon  which  the  defendant  was  arrested  and 
bound  over  to  the  district  court  correctly  recites  that  the 
marriage  was  celebrated  in  1907,  but  the  information 
charges  the  date  as  1909.  Upon  a  second  trial  the  county 
attorney  may,  by  an  amendment,  cure  that  defect,  and  we 
shall  not  determine  its  effect  in  the  present  state  of  the 
record.  Reference  is  not  made  to  other  points  argued  by 
the  defendant's  counsel,  because  we  are  of  opinion  they  do 
not  control  this  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings 

Bbvebsed. 


S 

*' 

Singer  Sewing  Machine  Company,  appellant,  v.  Wilt  f 

LiAM  Robertson,  Jr.,  appellee.  : 

FnjED  September  26,  1910.     No.  16,026. 

1.  Beplevin:  Execution  of  Wbit.  In  executing  a  writ  of  replevin  a 
sheriff  is  not  authorized  to  seize  the  property  in  the  hands  of  a 
stranger  claiming  to  be  the  owner,  but  not  protected  by  the 
replevin  bond,  though  plaintiff  and  the  owner  are  directed  by 
defendant  to  the  place  where  the  property  may  be  found.  ^ 

2. :    Procedure.    Under  section  186  of  the  code,  providing  that 

when  property  has  not  been  taken  under  a  writ  of  replevin  the 
action  may  proceed  as  one  for  damages,  a  defendant  may  be 
held  liable  for  the  value  of  the  property,  if  transferred  by  him 
in  bad  faith,  though  it  was  not  in  his  possession  or  under  his 
control  when  he  was  sued,  nor  taken  under  the  writ. 

3.  Appeal:  Instructions:  Prejudicial  Error.  The  giving  of  an  in- 
struction which  misstates  the  law  on  a  material  issue  to  the 
prejudice  of  plaintiff  is  a  sufficient  ground  for  the  reversal  of  a 
Judgment  against  him. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.     Reversed. 

Claude  S.  Wilson  and  Charles  T.  Dickinson,  for  appel 
lant. 

John  S,  Bishop  and  A.  S.  Tibhets,  contra. 


terty  in  controversy 

r  the  value  of  $10. 

^     ^      .        ier  the  writ,  but  to 

recover  its  value  prosecuted  the  anit  to  final  judgment. 

The  trial  resulted  in  a  verdict  for  defendant,  .and  from  an 

ord^  of  dismissal  plaintiff  has  appealed. 

Several  rulings  In  giving  or  refusing  instructions  and 
in  admitting  or  excluding  testimony  are  challenged  by 
plaintiff  as  erroneous,  but  defendant  argues  they  should 
all  be  disregarded  for  the  reason  it  is  conclusively  shown 
by  uncontradicted  testimony  properly  admitted  that  de- 
fendant was  not  in  possession  of  the  sewing-machine  when 
the  action  was  instituted,  and  that  consequently  no  right 
to  recover  existed  in  favor  of  plaintiff.  There  is  proof 
tending  to  show:  Several  months  before  the  suit  was 
commenced  defendant  bought  the  sewing-machine  from 
one  who  had  purchased  it  from  plaintiff.  The  origiual 
purchaser,  according  to  her  own  testimony,  paid  the  pur- 
chase price  to  an  agent  of  plaintiff,  but  the  name  of  the 
person  to  whom  it  was  paid  was  not  divulged.  Defendant, 
before  plaintiff  brought  suit  or  threatened  to  do  so,  told 
one  of  plaintiff's  agents  that  he  had  given  the  sewing- 
machine  to  his  sister,  and  that  she  sold  it  to  Laura 
McCandles,'*,  to  whom  it  had  been  delivered  at  120  Nortb 
Thirty-first  street,  Lincoln,  Nebraska,  where  it  could  still 
be  found.  When  the  slieriff  attempted  to  serve  the  writ 
of  replevin,  he  was  informed  by  defendant  that  the  latter 
did  not  have  the  property,  but  was  directed  where  to  find 
it.  Plaintiff  did  not  get  possession  of  the  sewing-macliiue 
by  means  of  the  writ,  and  the  sheriff  stated  in  his  return 
that  it  could  not  be  found.  From  proofs  of  this  njthire 
defendant  draws  the  conclusion  that  plaintiff  knew  wliere 
the  sewing-machine  was,  that  it  could  have  been  taken 
under  the  writ,  and  that  plaintiff  was  not  entitled  to  a 
verdict,  since  the  property  was  not  in  possession  of  de- 
fendant when  he  was  sued.    The  writ  did  not  direct  the 
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sheriff  to  seize  the  property  in  the  hands  of  a  stranger  to 
the  suit.  Pursuant  to  a  statutory  requirement  the  affi- 
davit for  the  writ  contained  this  allegation:  "The  prop- 
erty is  wrongfully  detained  by  defendant/^  Code,  sec.  182. 
In  replevin  the  bond  under  which  plaintiff  obtains  posses- 
sion runs  to  the  defendant  alone.  Code,  sec.  186.  The 
writ  authorized  the  sheriff  to  take  the  property  from  de- 
fendant, but  did  not  direct  him  to  seize  it  in  the  hands 
of  a  stranger  claiming  in  good  ftiith  to  be  the  owner,  but 
who  is  not  protected  by  plaintiff^s  bond.  Sexton  v. 
McDowd,  38  Mich.  148;  Lehtnan  v.  Mayer ,  40  N.  Y.  Supp. 
933;  King  v.  Orser,  4  Duer  (N.  Y.)  431.  If  defendant 
was  answerable  in  replevin  for  the  wrongful  detention  of 
the  property,  he  did  not  relieve  himself  from  liability  by 
directing  the  officer  to  the  place  where  it  could  be  found 
in  possession  of  a  third  person.  If  the  action  was  prop- 
erly brought  against  defendant,  plaintiff  was  not  required 
to  commence  a  new  suit,  give  a  new  bond,  and  with  an- 
other writ  pursue  a  stranger.  The  latter  might  be  in- 
solvent and  consequently  unable  to  pay  coste  or  damages. 
To  sustj  '  1  his  position  defendant  relies  on^Heidinuwr 
Benoist  Haddlery  Go.  v.  Schott,  59  Neb.  20,  and  Burr  v. 
McCallum,  59  Neb.  326.  The  latter  case  follows  the  earlier 
one  wherein  the  rule  was  stated  as  follows :  "In  Replevin 
the  plaintiff  cannot  recover  damages  for  property  ^ which 
was  not  in  defendant's  possession  or  under  his  control  at 
the  beginning  of  the  suit."  ^^ 

This  is  the  common-law  rule,  and  the  court  in  applying 
it  recognized  the  exception  announced  in  Depriest  v\MC' 
Kinstry,  38  Neb.  194,  to  the  effect  that  replevin 
remedy  where  defendant  concealed,  removed 
of  the  property  for  the  purpose  of  avoiding  the  writ.    Th 
exception  is  about  as  w^ell  established  as  the  rule  itselj 
Andrews  v.  HoesUch,  47  Wash.  220,  18  L.  R.  A.  n.  s^ 
1265,  and  cases  collected  in  note.     The  statute  gives  aV 
plaintiff  in  replevin  the  benefit  of  the  exception.  Lininger  \ 
d  Metcalf  Co.  v.  Mills,  29  Neb.  297.     Section  186  of  the 
code  requires  the  plaintiff,  as  a  condition  of  obtaining  pos- 

{ 

I 


spriest  vXMo- 
in  is  a  prober 
i  or  dispos^ 


1 


(-uiitaiuij  evidence  tending  tt>  prove:  The  stnviug-iiiacliine 
was  nianiifiicfured  and  owned  by  jilaiiitiff,  it  was  sliipped 
from  Thicago  Ut  Lincoln,  and  within  a  sliort  time  disap- 
peared from  tlie  st<ireroom  of  phuutiff's  Lincoln  af^ency. 
It  was  never  sold,  and  plaintiff  never  pai'tcd  with  the  title 
to  it.  It  was  stolen  or  lost.  Defendant  was  a  dealer  in 
second-hand  goods  at  1450  <>  ati-eet,  Liueolu,  Nebraska. 
For  a  time  the  sewinp-machine  was  st()red  in  a  liarn  ocen- 
pied  by  one  of  hia  employees.  Later  the  employee  traded 
36 
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it  to  defendant  for  a  horse,  giving  f  10  to  boot.  Defendant 
did  not  comply  with  tlie  statutory  provision  requiring 
dealers  in  second-hand  goods  to  report  purchases  to  the 
chief  of  police,  nor  take  the  sew^ing-machine  to  his  store, 
but  left  it  at  his  sister's  residence,  where  it  remained  sev- 
eral months.  A  few  days  before  the.  bringing  of  the  suit 
the  sister  sold  the  sewing-machine  to  Laura  McCandless, 
and  defendant  delivered  it  to  the  purchaser,  afterward 
receiving  and  cashing  a  check  in  part  payment,  and  later 
giving  his  sister  a  rug  instead  of  the  money.  After  the 
sewing-machine  was  removed  from  the  sister's  house,  and 
before  it  was  delivered  to  Laura  McCandless,  it  stood  for 
probably  four  hours  on  the  sidewalk  in  front  of  defend- 
ant's store.  There  it  was  seen  by  one  of  plaintiff's  agents 
who  drove  up  in  a  vehicle  bearing  the  sign,  "Singer 
Sewing-Machine  Company,"  which  was  observed  by  an 
employee  of  defendant.  Plaintiff's  agent  made  inquiries 
at  the  time  and  took  the  number,  wliich  proved  to  be  the 
same  as  that  of  the  missing  sewing-machine.  What  oc- 
curred w^as  reported  to  defendant  by  his  employee  before 
the  sewing-machine  was  taken  away*  Plaintiff  made  a 
demand  on  defendant  for  the  property,  but  did  not  get  it. 
An  acrimonious  controversy  was  promptly  started,  and 
this  suit  followed  within  a  few  days.  If  plaintiff's  wit- 
nesses truthfully  testified  to  the  facts  whicli  tend  to  nhcnv 
that  plaintiff  originally  owned  the  sewing-machine  and 
never  sold  it  or  parted  with  the  title,  defendant  of  coursi^ 
never  owned  it  and  never  legally  transferred  it  to  his  sis- 
ter. The  circumstances  narrated  and  other  proofs  not 
mentioned  raise  a  question  as  to  the  mala  fides  of  defend- 
ant in  his  dealings  with  the  property.  His  liability. to 
plaintiff  for  its  value,  therefore,  in  view  of  the  principles 
of  law  stated,  is  a  proper  matter  for  litigation  in  this 
action,  within  the  meaning  of  section  193  of  the  code, 
though  the  sewing-machine  may  not  have  been  in  his  pos- 
session or  under  his  control  when  plaintiff  sued  him.  It 
follows  that  the  judgment  in  his  favor  cannot  be  affirmed 
without  examining  the  merits  of  plaintiff's  appeal. 
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The  giving  of  the  following  instruction  is  assigned  as 
error:  "If  you  find  from  the  evidence  that  prior  to  Sep- 
tember 13,  1904,  the  sewing-machine  in  controversy  was 
in  the  possession  and  exclusive  control  of  the  defendant's 
sister,  and  that  on  said  date  the  defendant  was  given  the 
possesj^ion  of  said  machine  for  the  purpose,  and  only  pur- 
pose, of  transporting  the  machine  to  Mr.  or  Mrs.  McCand- 
less  who  liad  purchased  said  machine,  and  in  the  pursu- 
ance of  such  purpose  on  said  date  the  defendant  delivered 
the  said  machine  to  the  said  purchaser,  then  and  in  that 
case  the  defendant  could  not  be  said  to  have  parted  with 
the  machine  for  the  purpose  of  avoiding  the  writ  sued  out 
in  this  case,  and  the  plaintiff  could  not  recover  whether  it 
was  the  real  owner  or  not.  If,  on  the  other  hand,  you 
should  find  that  the  machine  at  the  time  was  in  defend- 
ant's poss(»ssion,  and  that  he  did  not  part  with  it  in  good 
faith  for  the  purijose  of  delivering  it  into  the  possession 
of  McC'andless,  who  was  entitled  to  the  possession  as  be- 
tween the  defendant  and  McCandless,  but,  on  the  con- 
trary, parted  with  his  possession  of  the  same  in  bad  faith 
for  the  purpose  of  avoiding  the  writ  sued  out,  or  about  to 
be  sued  out,  then  in  such  case,  if  you  find  the  other  facts 
in  favor  of  the  plaintiff  necessary  for  its  recovery  as  told 
you  in  these  instructions,  the  plaintiff  would  be  entitled 
to  recover." 

This  instruction  disregards  any  liability  arising  from 
the  preliminary  act  of  bad  faith  on  part  of  defendant  in 
concealing  the  stolen  or  lost  machine  at  his  sister's  resi- 
dence, or  in  presenting  it  to  her,  for  the  purpose  of  avoid- 
ing the  writ,  if  such  were  the  fact.  The  effect  of  the  direc- 
tion quoted,  when  considered  with  the  entire  charge,  was 
to  authorize  a  verdict  in  favor  of  defendant,  if  the  jury 
found  that  his  sister,  at  the  time  she  sold  the  machine,  had 
exclusive  possession  and  control  of  it,  and  that  in  deliv- 
ering it  he  acted  alone  for  her.  This  was  a  misstatement 
of  the  law  on  a  material  issue,  and  it  cannot  be  said  to 
be  harmless  error, 

Not  finding  it  necessary  to  discuss  other  rulings  of 
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which  complaint  is  made,  the  judgment  of  the  trial  court 
is  reversed  and  the  cau@e  remanded  for  further  proceed- 
ings. 

Bevebsbd. 


Amanda  Peinglb,  apfellbe,  v.   Modern   Woodmen  of 

America,  appellant. 

FnJO>  Skptbmbeb  26,  1910.    No.  16,110. 

1,  Insurance  Gertifioate:   Construction  and  Enforcement:    Law  Gov- 

erning. In  a  suit  on  a  fraternal  beneficiary  certificate  issued  by 
an  association  organized  under  the  statutes  of  Illinois  and  trans- 
acting business  in  Nebraska,  under  the  laws  thereof,  through 
local  camps,  the  certificate  will  be  construed  and  enforced  accord- 
ing to  the  laws  of  Nebraska,  where  it  was  signed  and  delivered 
in  this  state  by  ofllcers  of  a  local  camp  pursuant  to  by-laws  of 
the  association. 

* 

2.  Appeal:    Law  of  Case.     On  appeal  to  the  supreme  court,  the  de- 

termination of  a  question  becomes  the  law  of  the  case,  and 
ordinarily  will  not  be  re-examined  on  a  subsequent  appeal  in 
the  same  case. 

Appeal  from  the  district  court  for  Deuel  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Benjamin  D.  Smithy  Talbot  d  Allen  and  W.  H.  Thomp- 
son, for  appellant. 

Wilcox  &  Halligan,  contra. 

Rose,  J. 

This  is  a  suit  on  a  2,000-dollar  beneficiary  certificate 
issued  June  30,  1900,  by  defendant,  a  fraternal  beneficiary 
association,  to  Frank  W.  Pringle  for  the  benefit  of  his 
mother,  the  plaintiff.  The  certificate  provides  that  it 
shall  become  null  and  void  in  the  event  of  assured's  con- 
viction of  a  felony.  Wlien  he  was  a  member  of  the  asso- 
ciation he  was  convicted  of  horse-stealing,  and  he  died  in 
the  penitentiary  September  6,  1901.  The  case  was  tried 
without  a  jury,  and  the  trial  court  held  that  assured's 
conviction  forfeited  his  certificate  and  membership.    For 


I 
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Plaintiff  argues  there  is  no  merit  in  this  appeal  for  the 
following  reasons:  Whether  defendant  waived  the  for- 
feiture resulting  from  assured's  conviction  was  the  only 
question  determined  on  the  former  appeal,  and  the  same 
question  is  now  presented  on  a  record  containing  no  ma- 
terial change  in  the  issues  or  proofs.  If  this  position  is 
well  taken  the  judgment  must  be  affirmed,  under  the  oft 
repeated  rule  that  on  appeal  the  supreme  court's  deter- 
mination of  a  question  becomes  the  law  of  the  case,  and 
ordinarily  will  not  be  re-examined  on  a  subsequent  appeal 
in  the  same  case.  Settle  v.  Tiedgen,  85  Neb.  276.  De- 
fendant, however,  insists  that  it  is  not  concluded  on  this 
appeal  by  the  former  decision,  because  the  answer,  after 
the  remanding  of  the  case,  was  amended  to  plead  the  laws 
of  Illinois  and  to  allege  that  the  certificate  is  an  Illinois 
contract,  while  the  certificate  was  treated  on  the  former 
appeal  as  a  Nebraska  contract.  It  is  now  argued  by  de- 
fendant that  the  result  will  be  different,  if  the  contract"  is 
construed  according  to  the  laws  of  Illinois.  The  amended 
answer  states:  *' Defendant  further  alleges  that  it  now 
is,  and  was  at  all  of  said  times,  a  fraternal  beneficiary 
association  as  defined  by  the  statutes  of  the  state  of 
Nebraska  relating  to  fraternal  beneficiary  associations. 
*  *  *  And  that  it  has  complied  in  all  respects  with  the 
provisions  and  regulations  contained  in  said  Nebraska 
statutes  relative  to  fraternal  beneficiary  associations, 
organized  in  other  states,  applying  for  admission  to 
transact  business  in  the  state  of  Nebraska,  and  that  it  now 
is,  and  was  at  all  of  the  times  in  plaintiff  s  amended  peti- 
tion mentioned,  duly  authorized  to  transact  its  said  busi- 
ness in  the  state  of  Nebraska  as  a  fraternal  beneficiary 
association  under  the  provisions  of  chapter  47  of  the  laws 
of  1897,  and  that  the  benefit  certificate  herein  sued  on  was 
issued  by  the  defendant  in  the  regular  course  of  its  busi- 
ness in  the  state  of  Nebraska,  and  in  strict  compliance 
with  the  laws  of  said  state  relating  to  fraternal  beneficiary 
associations,  and  subject  to  all  the  provisions  contained  in 
said  statutes  aforesaid."    The  answer  also  admits  that  the 
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rtificate  attaclied  to  plaintiff's  petition  is 

ertiflcate  thus  pleaded  bears  the  following 

"Member  adopted  and  certificate  delivered 

'  Juae,  lOOO.    H.  H.  Hugh,  Consul.  August 

,  Oshkosh  Camp,  No.  4990,  M.  W.  A." 

ars  by  defendant's  own  pleading  that  the 

i  issued  by  the  defendant  in  the  regular 

conr.'ie  of  its  business  in  the  state  of  Nebraska,"  and  that 

it  was  signed  and  delivered  in  Nebraska  by  the  offlrers  of 

the  local  camp.     In  certifying  to  the  adoption  of  assured 

and  in  delivering  the  certificate  the  local  officers  acted 

under  the  by-laws  of  the  association.     Notwitlistanding 

allegations  to  the  effect  that  the  certificate  is  an  Illinois 

contract,  tiie  record  therefore  shows  that  it  is  a  Nebraska 

contract,  enforceable  according  to  the  laws  of  tliis  state. 

Dolan  V.  Supreme  Voundl  Catholic  Mutual  Betiefit  Asa'n, 

113  N.  W.   (Mich.)   10,  116  N.  W.  383,  152  Mich.  266; 

■/ohason  v.  Mutual  Life  Inn.  Go.,  180  Mass.  407,  63  L.  U. 

A.  840,  note  4.    In  this  respect  the  issues  and  proofs  are 

tlie  same  as  on  the  former  appeal. 

The  evidence  on  both  trials  was  the  same,  except  it  was 
agreed  at  the  second  trial  that  the  bylaws  pleaded  in  the 
amended  answer  were  duly  filed  in  the  office  of  the  auditor 
of  public  accounts  and  published  iti  defendaufs  official 
paper.  It  was  pleaded  in  the  original  auswcr  tliat  assured 
had  knowledge  of  the  by-laws,  and  that  tiiey  were  duly 
filed'in  the  oltice  of  the  auditor  of  public  accounts.  Plain- 
tiff made  no  question  on  either  trial  as  to  the  filing  of  the 
by-laws  in  the  office  of  the  auditor  of  public  accounts. 
There  is  no  material  change  in  the  issue-s  or  proofs,  and 
the  former  Itolding  is  on  this  appeal  the  law  of  the  case. 

Affirmed. 
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Stella  Henton  bt  al.,  appellees,  v.  Sovereign  Camp 
Woodmen  of  the  World,  appellant. 

Filed  September  26,  1910.    No.  16,124. 

1.  Insurance:  Agency:    Evidence.     Where  the  by-laws  of  a  fraternal 

beneficiary  association  authorize  the  clerk  of  a  local  camp  to 
collect  arrearages  from  members  who  have  been  suspended  for 
nonpayment  of  assessments,  to  restore  their  names  to  the  mem- 
bership list,  and  to  report  reinstatements  to  the  sovereign  camp, 
he  is  the  agent  of  the  association  In  performing  those  duties. 

2.  :  RBiNSTATEiiENT:  ESTOPPEL.  A  fraternal  beneficiary  associa- 
tion may  be  bound  by  the  action  of  a  local  camp  clerk  who  col- 
lects arrearages  from  a  member  suspended  for  nonpayment  of 
assessments  and  restores  his  name  to  the  membership  list  with- 
out demanding  or  receiving  a  health  certificate  required  by  the 
by-laws,  where  the  clerk  acts  with  full  knowledge  that  the  mem- 
ber is  sick  at  the  time,  and  where  there  is  no  fraud  on  the 
latter's  part. 

3.  Appeal:     Request   fob   Directed   Verdict:     Review.     Where   both 

parties,  at  the  <*ose  of  the  evidence,  request  a  peremptory  in- 
struction, and  a  verdict  is  directed  in  favor  of  plaintiff,  the 
action  of  the  trial  court  in  declining  to  submit  issues  of  fact  to 
the  Jury  presents  no  question  for  review  in  the  appellate  court. 

Appeal  from  the  district  court  for  Casa  county: 
Harvey  D.  Travis,  Judge.    Affirmed. 

Arthur  H.  Burnett,  Matthew  Oering  and  A.  G.  Ellick, 
for  appellant. 

A.  L,  Tidd,  contra. 

Rose,  J. 

This  is  a  suit  on  a  fraternal  beneficiary  certificate  issued 
May  7,  1906,  by  defendant  to  W.  E.  Henton,  who  died 
March  7,  1907.  Plaintiffs  are  his  widow  and  orphans. 
They  were  named  as  beneficiaries  in  his  certificate,  which, 
if  enforceable,  obligates  defendant  to  pay  them  J750  and 
to  expend  |100  for  a  monument  at  assured's  grave.  Plain- 
tiffs recovered  judgment  for  the  full  amount  of  their 
claim,  and  defendant  has  appealed. 


when  the  January  assessment  was  paid.  Tliereafter  he 
roiild  only  lie  reinstnted  liy  paying  nil  arrearages  and  com- 
plying with  a  by-law  which  re(iuired  him  to  deliver  to  the 
clerk  a  signed  statement  that  he  was  in  good  liealth.  Such 
a  certificate  was  never  furnished.  Wiicn  the  arrearages 
were  paid  defendant  was  afllicted  with  the  malady  which 
resulted  in  his  death,  and  for  that  reasini  he  c<mld  not  he 
reinstated.  The  local  officers  liad  no  authority  to'  waive 
the  health  certificate  or  other  rei|uirement8  of  the  by-laws. 
The  points  of  law  involved  in  the  position  taken  by  de- 
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fendant  are  ably  argued.  It  is  contended  that  in  accept- 
ing the  payments,  after  assured  had  been  delinquent  more 
than  ten  days,  the  clerk  of  the  local  camp  was  the  agent 
of  assured.  In  addition  to  its  constitution  and  by-laws 
defendant  relies  on  the  following  language,  which  is 
copied  from  the  clerk's  roceijit:  "If  any  part  of  the  above 
amount  is  paid  for  the  purpose  of  reinstating  the  sovereign 
so  paying,  it  is  receiviMl  upon  the  condition  and  agree- 
ment that  I  receive  and  hold  the  same  in  trust  for  him 
pending  the  necessai^  action  upon  his  application  for  re- 
instatement, and  tliat  he  has  no  claim  upon  the  order  until 
such  application  is  accepted  in  accordance  with  the  con- 
stitution and  laws.  If  such  application  is  not  accepted, 
the  above  sum  to  be  refunded.'' 

The  evidence  tends  to  show  these  facts:  Assured's  sus- 
pension and  reinstatement  were  entered  on  the  records  of 
the  local  camp  and  reported  to  the  sovereign  camp.  After- 
ward the  latter  received  and  audited  the  payments  of  the 
December  and  January  assessments,  and  no  effort  was 
made  to  return  them  until  April,  1907.  The  delinquent 
payments  were  returned  by  defendant  to  the  local  clerk, 
but  he  did  not  tender  them  back  to  plaintiffs,  and  they 
were  never  refunded,  though  there  is  in  the  record  an  offer 
by  defendant  to  return  them.  Nothing  was  said  about  the 
health  certificate  when  the  clerk  collected  the  arrearages, 
and  no  request  for  it  was  ever  made.  Fraud  on  the  part 
of  assured  is  not  shown.  The  clerk  knew  of  assured^s 
illness,  and  had  previously  reported  the  fact  to  the  local 
camp  at  a  regular  meeting.  Before  the  February  assess- 
ment was  paid  inquiry  was  made  of  the  clerk  as  to 
assured's  standing,  and  he  replied:  "He  owes  one  assess- 
ment and  had  better  pay  if 

Under  these  circumstances  was  the  district  court  justi- 
fied in  holding  that  the  health  certificate  and  forfeiture 
were  waived?  Defendant's  by-laws  require  members  to 
pay  each  assessment  and  all  arrearages,  in  cases  of  sus- 
pension and  reinstatement,  to  the  clerk  of  the  local  camp, 
who  is  required  to  forward  the  funds  to  the  sovereign 
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duty  he  is,  in  a  subsequent  action  between  his  principal 
and  a  third  person,  conclusively  presumed  4x)  have  per- 
formed.   This  is  the  foundation  of  the  rule,  necessary  to  • 
public  safety,  that  notice  to  an  agent  in  the  course  of  his 
employment  is  notice  to  his  principal." 

Tlie  agency  of  the  clerk  of  one  of  defendant's  local  camps 
was  considered  in  Frame  v.  Sovereign  Camp,  W.  0.  W., 
67  Mo.  App.  127.  The  report  of  the  case  shows  that  a 
member  in  arrears  took  sick  Sunday,  and  died  Wednes- 
day,  following.  A  relative  went  to  the  clerk  of  the  local 
camp  Sunday,  reported  the  sickness,  paid  the  delinquent 
assessments,  and  obtained  a  certificate  of  reinstatement. 
The  language  of  the  court  follows:  "The  result  of  our 
views  on  this  branch  of  the  case  is  this:  That  if  the  clerk 
of  the  local  camp,  with  knowledge  of  the  condition  of  the 
delinquent  and  suspended  member,  receives  his  dues  and 
reinstates  him  in  the  fraternity,  it  is,  in  the  absence  of 
fraud  or  collusion,  binding  on  the  order;  and  that  such 
order  cannot  after  such  action,  if  it  turns  out  that  tlie 
delinquent  aftenvard  dies  of  the  sickness  with  which  he 
was  known  to  be  afflicted  when  reinstated,  repudiate  the 
action  of  it«  constituted  agent.  The  matter  of  accepting 
arrearages  and  reinstating  members  was  intrusted  to  the 
clerk,  and  his  action  on  such  matter,  when  taken  in  good 
faith,  binds  his  principal,  as  in  other  cases  of  principal 
and  agent."  This  is  in  harmony  with  the  views  expressed 
in  Pringle  v.  Modern  Woodmen  of  America,  76  Neb.  388. 
Adherence  to  the  principle  announced  in  the  case  last  cited 
requires  the  approval  of  the  finding  in  favi)r  of  plaintiffs 
in  the  present  case. 

At  the  close  of  the  evidence  both  parties  requested  a 
peremptory  instruction,  and  a  verdict  was  directed  in 
favor  of  plaintiffs.  It  follows  that  the  action  of  the  trial 
court  in  declining  to  submit  issues  of  fact  to  the  jury  pre- 
sents no  question  to  this  court  for  review,  though  assailed 
as  erroneous.  Dorsey  v.  Well  man,  85  Neb.  262;  Segear 
V.  WestGOtt,  83  Neb.  515. 


ot  the  proceedingB  of  the  ezamlnlng  magistrate. 

2.  Bobbery:    TRANScarpT:    Cokhkctioii  or  Name.     In  a  trial  tor  rob- 

bery, an  order  permitting  the  ezam.nlng  magistrate  to  correct 
the  traoBcript  ot  hie  proceedings  by  changing  the  spelling  of 
the  name  ol  the.  complaining  witness  from  "Adolph  Hennlg"  to 
"Adolf  Henoig"  ts  not  prejudicial  to  a  defendant  who  has  been 
lamlllar  with  the  complainant's  identity  From  the  beginning  of 
the  prosecution. 

3.  :  Larcesy  from  the  Person.  Under  an  Information  charg- 
ing robbery,  at^used  may  be  convicted  of  larceny  from  the  per- 
son. 

4. ;    :    INSTBUCTIONB.    Where  the  trial  court  permits  the 

jury  to  find  defendant  guilty  ot  larceny  from  the  person  after 
instructing  them  that  the  charge  of  robbery  la  not  sustained  by 
the  evidence,  instructions  on  the  law  of  robbery  should  not  be 
given. 

6. ;    Instructions.    Under  a  charge  ot  robbery,  there  is  no  error 

in  the  trial  court's  failure  to  submit  to  the  Jury  Issues  oe  to 
simple  assault  and  petit  larceny,  where  the  evidence  fails  to 
show  that  either  of  those  offenses  was  committed. 

6.  Iiftrceny  from  the  Person:  Witbbhses;  CBEDnranT:  Weight  o» 
EviDETjCE.  Where  the  proofs  on  behalf  of  the  state  are  suffi- 
cient to  support  a  verdict  finding  defendant  guilty  of  larceny 
from  the  person,  the  credibility  ot  the  witnesses  and  the  weight 
of  their  evidence  are  questions  tor  the  jury. 

Ebbor  to  the  (ii.strkt  court  for  Pixon  county;    Anson 
A.  Welch,  .TuWiK.     Affirmed:     SviUeuve  rvdured. 
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C.  A..  Kingsbury  and  Kingsbury  d  Hendrickson,  for 
plaintiff  in  error. 

William  T.  Thompson,  Attorney  (General,  and  George 
W.  AyreSy  contra. 

BOSB,  J. 

Under  a  charge  of  robbery  alleged  to  have  been  com- 
mitted in  Dixon  county,  July  6,  1909,  Edward  Bunge,  de- 
fendant, was  found  guilty  of  stealing  from  the  person  of 
Adolf  Hennig,  without  putting  him  in  fear,  property  of 
the  value  of  |8.10.  The  stolen  property  consisted  of  a 
pocketbook  and  f8  in  money.  The  sentence  imposed  by 
the  district  court  was  a  term  of  three  years  in  the  peni- 
tentiary. By  petition  in  error  defendant  now  presents  for 
review  the  record  of  his  conviction. 

The  substance  of  the  first  assignment,  if  correctly  un- 
derstood, is  that  the  trial  court  erred  in  permitting  the 
examining  magistrate  to  correct  the  transcript  of  his  pro- 
ceedings by  changing  the  spelling  of  the  name  of  the  com- 
plaining witness  from  "Adolph  Hennig''  to  "Adolf 
Hennig."  The  identity  of  the  complaining  witness  was 
established  by  the  proofs  beyond  any  question.  He 
accused  defendant  of  the  robbery  in  the  presence  of  wit- 
nesses before  they  separated  the  morning  the  offense  was 
committed.  The  preliminary  examination  shows  that  de- 
fendant knew  who  accused  him  of  the  robbery.  Tlie  given 
or  Christian  names,  Adolph  and  Adolf  are  idem  sonans, 
and  the  change  in  the  transcript  was  clearly  immaterial. 
In  any  event  the  record  shows  conclusively  that  defendant 
was  in  nowise  prejudiced  by  the  correction. 

It  is  next  argued  that  the  trial  court  erred  to  the  preju- 
dice of  defendant  in  instructing  the  jury  as  folIoAVs:  "The 
evidence  in  this  case  is  insufficient  to  sustain  a  verdict 
finding  the  defendant  guilty  of  forcibly  and  by  violence 
or  by  putting  in  fear  the  said  Adolf  Hennig,  and  taking 
any  money  or  personal   property   from   the   said  Adolf 


ease,  you  can  flnii  the  derendant  guilty  of  stealing  the 
property  described  in  said  information  from  the  person 
of  said  Adolf  Hennig,  without  putting  him  in  fear  by 
threats  or  the  use  of  force  and  violence,  if  yon  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  the  time 
and  place  stated  in  the  information  the  defendant  did  take 
from  the  person  of  the  said  Adolf  Hennig  the  property  so 
described  in  the  information,  without  putting  tlie  said 
Adolf  Hennig  in  fear  by  threats  or  use  of  force  and  vio- 
lence, with  the  intent  to  steal,  take  and  carry  the  same 
away,  and  without  the  consent  of  said  Adolf  Hennig." 

In  criticising  this  instruction  defendant  asserts  it  prac- 
tically directs  the  jury  to  find  him  guiHy  of  larceny,  and 
he  argues  it  was  the  duty  of  the  trial  court  to  instruct 
them  on  the  law  of  robbery,  there  having  been  no  direction 
on  that  subject.  The  rulings  of  the  trial  court  are  not 
open  to  defendant's  criticism.  The  charge  of  robbery  in- 
cluded the  lesser  offense  of  larceny  from  the  person. 
Under  an  information  charging  robl)ery,  accused  may  he 
convicted  of  stealing  property  from  the  person.  Brown 
V.  State,  33  Neb.  354,  34  Neb.  448.  The  instruction  did 
not  permit  the  jury  to  find  defendant  guilty  of  larceny 
from  the  person,  unless  they  found  from  the  evidence  be- 
yond a  reasonable  doubt  that  he  committed  that  offense. 
In  directing  the  jury  that  the  evidence  was  insufficient  to 
sustain  a  conviction  for  robbery,  the  trial  court  ruled  in 
favor  of  defendant,  and  the  effect  was  to  acquit  him  of  the 
graver  offense  charj^cd.  Afterward  it  would  have  been 
improper  to  instruct  the  jury  on  the  law  of  robbery.  De- 
fendant also  suggests  that  petit  larceny  and  simple  assault 
were  included  in  the  charge  of  robbery,  and  complains  be- 
cause the  trial  court  did  not  on  its  own  motion  submit 
those  issues  to  the  jury.  Such  a  course  was  not  war- 
ranted by  the  evidence. 

Anotlier  instruction  asisailed  as  erroneous  reads  as  fol- 
lows;   "If  you  find  from  the  evidence,  beyond  a  reasonable 
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doubt,  that  at  the  time  and  place  stated  in  the  informa- 
tion the  defendant,  either  by  himself  op  assisted  by  the 
said  Ed  Maughan,  did  take  from  the  person  of  said  Adolf 
Hennig,  without  putting  him  in  fear  by  threats  or  use  of 
force  and  violence,  the  property  described  in  said  infor- 
mation, or  any  part  thereof,  with  intent  to  steal,  take  and 
carry  the  same  away,  and  without  the  consent  of  said 
Adolf  Hennig,  and  that  the  property  so  taken  was  of 
value,  then  you  will  find  the  defendant  guilty  of  larceny 
from  the  person  of  said  Adolf  Hennig,  without  putting 
him  in  fear  by  threats  or  the  use  of  force  and  violence." 

When  the  offense  was  committed,  Ed  Maughan  was 
present.  He  was  also  charged  with  the  robbery,  but  de- 
fendant was  separately  tried.  The  comi)laining  witness 
testified  to  having  been  assaulted  by  Maughan.  Five  other 
persons  were  present  at  the  time,  and  in  view  of  these 
facts  it  seems  to  be  the  contention  of  defendant  that  the 
instruction  in  some  way  authorized  the  jury  to  hold  him 
accountable  for  the  doings  of  others.  "If  a  crime  was 
committed,"  says  the  brief,  the  giving  of  the  instruction 
"narrows  the  evidence  down  to  the  defendant  alone  and 
takes  from  the  jury  any  other  consideration  of  the  evi- 
dence." The  question  for  the  determination  of  the  jury 
was  the  guilt  or  innocence  of  defendant.  They  were  not 
permitted  to  convict  him  unless  the  evidence  of  his  own 
acts  satisfied  them  beyond  a  reasonable  doubt  that  he  was 
guilty.  If  the  crime  was  committed  by  some  one  else,  and 
not  by  defendant,  the  instructions  as  a  whole  required  a 
verdict  of  not  guilty.  The  instruction  is  not  challenged 
on  any  meritorious  ground. 

A  reversal  is  also  sought  on  account  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  but  a  careful  exam-  j 

ination  of  all  the  proofs  has  failed  to  disclose  a  reason  for 
interfering  with  the  conviction  on  this  ground.  Hennig, 
the  complaining  witness,  was  a  German  27  years  old.  For 
four  months  prior  to  the  commission  of  the  offense  charged 
he  lived  at  Concord,  Dixon  county,  and  during  that  time 
was  there  engaged  with  a  partner  in  the  livery  business. 
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of  these  facts,  when  considered  with  other  eircumstances 
which  need  not  be  related,  is  sufGicient  to  sustain  the  ver- 
dict of  guilty.  Though  the  larceny  was  denied  and  much 
of  the  state's  testimony  contradicted  by  defendant,  the  i 

credibility  of  the  witnesses  and  the  weight  of  the  evidence 
were  questions  for  the  jury.  All  of  the  assignments  have 
Ijeen  examined  without  finding  an  error  prejudicial  to 
defendant. 


By  the  Couet. 

A  careful  consideration  of  the  entire  record  leads  to  the 
conclusion  that  the  sentence  of  three  years  is  excessive 
and  that  a  sentence  of  one  year  will  meet  the  demands  of 
justice.  The  sentence  is  therefore  shortened  to  one  year, 
and  as  thus  reduced  the  judgment  is 

AFFIBBiEtD. 


John  Welsh,  appellee,  v.  Sarpy  County,  appellant. 

FiLSD  September  26»  1910.    No.  16A33. 

Judgment:  Conclusiveness.  "If  to  a  petition  or  pleading  in  an  action 
a  general  demurrer  is  interposed,  and  the  pleading  is  determined 
defective  for  the  want  of  a  material  allegation,  and  a  Judgment 
follows,  and  in  a  second  suit  the  material  averment  which  the 
pleading  in  the  first  suit  lacked  is  supplied,  constituting  the 
pleading  sufficient  as  a  statement  of  a  caus^  of  actjon,  the  judg- 
ment in  the  first  case  is  not  a  bar  to  the  second  suit,  though  both 
were  instituted  to  obtain  the  enforcement  of  the  same  right." 
Btate  V.  Cornell,  52  Neb.  26. 

Appeal   from   the   district   court    for    Sarpy    county: 
Lee  S.  Estelle,  Judge.    Affirmed. 

Ernest  R.  Ringo,  for  appelhint. 

James  T,  Begley,  contra. 

Pawcett,  J. 

Plaintiflf  was  appointed  bailiflF  of  the  district  court  for 
Sarpy  county,  and  discharged  the  duties  of  that  office  for 


1^ 
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wrong.  Viewed  from  any  standpoint,  the  defense  in  this 
case  is  utterly  without  merit.  Counsel  for  defendant  re- 
lies upon  Richardson  County  v.  Hull,  24  Neb.  536;  but 
that  case  is  in  no  manner  in  point.    There  the  claim  was  i 

filed  with  the  county  board  and  rejected.  Claimant  ap- 
pealed to  the  district  court.  In  the  course  of  proceedings 
in  the  district  court  the  appeal  was  dismissed.  He  subse- 
quently commenced  a  second  action  in  the  district  court, 
and  we  held  that  the  dismissal  of  the  appeal  in  the  former 
action  was  a  final  disposition  of  the  case.  The  effect  of 
the  dismissal  of  the  appeal  was  to  leave  the  judgment  of 
the  commissioners  in  full  force  and  efl^t.  The  further 
point  decided  in  that  case  was  that  the  district  court,  upon 
the  second  hearing,  was  without  jurisdiction  for  the  reason 
that  a  claim  must  first  be  filed  with  the  board,  which  was 
not  done  in  that  case. 

But  it  is  needless  to  spend  time  discussing  this  case. 
The  question  has  been  decided,  and  correctly  disposed  of, 
adversely  to  defendant's  contention,  both  in  this  court  and 
in  the  supreme  court  of  the  United  States.  State  v.  Oor- 
nelly  52  Neb.  25 ;  Gould  v.  Evansville  &  C  R.  Oo.,  91  U,  S. 
526.  In  the  Cornell  case  we  held:  "If  to  a  petition  or 
pleading  in  an  action  a  general  demurrer  is  interposed, 
and  the  pleading  is  determined  defective  for  the  want  of 
a  material  allegation,  and  a  judgment  follows,  and  in  a 
second  suit  the  material  averment  which  the  pleading  in 
the  first  suit  lacked  is  supplied,  constituting  the  pleading 
sufficient  as  a  statement  of  a  cause  of  action,  the  judgment 
in  the  first  case  is  not  a  bar  to  the  second  suit,  though 
both  were  instituted  to  obtain  the  enforcement  of  the 
same  right."     Precisely  to  the  same  effect  is  the  Chuld 

case. 

There  are  other  reasons  which  could  be  assigned  in  sup- 
port of  the  judgment  of  the  district  court,  but  we  deem  it 

unnecessary  to  refer  to  them. 

Affibmbd. 
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In  bb  Estatb  of  Catherine  Hansen. 

Mary  Jubl  bt  al.,  appellants,  v.  Peter  Hansen  bt  al., 

appellees. 

FnxD  Septbmbeb  26,  1910.    No.  16,117. 

1.  Wills:  Construction.  If  husband  and  wife  Join  in  an  instrument 
in  form  of  a  joint  will,  wlUch  disposes  only  of  property  of  which 
the  husband  is  the  sole  owner,  it  will  be  sustained  as  the  will 
of  the  husband. 

2. :     :     Devisk  of  Homesteap:     Presumptions.    If  from 

the  language  used  by  the  testator  it  is  doubtful  whether  he 
intended  to  devise  his  real  estate  in  fee  simple  to  his  wife  or 
only  a  life  estate  therein,  the  fact  that  the  real  estate  is  their 
homestead  and  the  law  would  give  her  a  life  estate  therein,  and 
that  the  will  contains  no  other  provision  changing  the  statutory 
disposition  of  his  property,  should  be  considered  in  determining 
the  true  meaning  of  the  will  in  that  respect.  In  such  case  the 
presumption  that  the  testator  knew  the  statutory  provision  and 
intended  to  change  or  modify  the  disposition  which  the  law  would 
make  will .  be  indulged  to  aid  in  determining  the  intention  of 
the  testator. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

M.  D.  King  and  J.  L.  McPUeely,  for  appellants. 

ft 

Lewi%  0.  PoAiUon,  contra. 

Sedgwick,  J. 

Christian  Hansen  and  Catherine  Hansen  executed  a 
written  instrument  as  their  joint  will.  They  were  hus- 
band and  wife,  and  Christian  Hansen  was  then  the  owner 
of  80  acres  of  land  in  Kearney  county,  upon  which  they 
were  living  as  their  homestead.  After  the  death  of  Mr. 
Hansen,  Mrs.  Hansen  deeded  the  land  to  their  son  Martin, 
under  which  deed  he  claims  to  be  sole  owner  of  the  land. 
After  the  death  of  Mrs.  Hansen,  other  children  of  Mr.  and 
Mrs.  Hansen  brought  this  action  claiming  an  interest  in 
the  land  as  heirs  of  their  father.    The  questions  presented 
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are  whether  the  inBtniment  executw 
sona  jointly  ifi  valid  for  any  purp 
devise  a  fee  title  with  power  to  m'. 
a  life  estate? 

1.  The  substance  of  the  instn 
"Whereas  we,  Christian  Hansen  a 
husband  and  wife,  of  Eearoey  com 
vancing  in  years  and  knowing  th 
mortal  life,  althongh  we,  at  present 
sound  mind  and  memory  does  hen 
this  our  last  will  and  testament.  (1 
we  have  some  property  in  our  declin 
in  mannei;  and  form  following,  tl 
We,  or  either  of  us,  give  and  beques 
joint  property  both  real  and  persom 
shall  overlive  and  survive  the  othc 
vivor  is  hereby  appointed  execut 
without  bond  of  the  entire  estate  ol 
After  both  our  death  we  severally  i 
erty  be  equally  divided  among  on 
share  alike,  in  case  any  of  our  chi 
lifetime,  leaving  issue  and  descenda 
or  her  share  shall  not  lapse,  but  si 
descendants  in  equal  proportions, 
and  each  of  us  have  hereunto  sub 
Minden,  Kearney  county,  Neb.,  t 
November,  1894."  It  was  signed 
attested  in  statutory  form. 

In  Walker  v.  Walker,  82  Am.  I 
157),  which  is  cited  by  the  plaintiffs 
instrument  by  which  a  husband  an 
to  make  a  testamentary  dispositio 
both,  to  treat  it  as  a  joint  fund,  jo 
property  of  the  wife,  and  jointly 
the  perBonalty  of  both,  cannot  be  a 
the  will  of  eitlier,  or  of  both.  Sue 
its  nature  irrevocable,  and  contrav 
law."     Several  authorities  are  cite 


land  in  question  or  only  a  life  estate?  Our  statute  pro- 
vides: "Every  deviKe  of  land,  in  any  will  hereafter  made, 
shall  be  construed  to  convoy  all  tlie  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it  shall 
clearly  appear,  by  the  will,  that  the  devisor  intended  to 
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convey  a  less  estate.'^    Comp.  St.  1909,  ch.  23,  sec.  124. 
This  provision  appears  to  have  been  ttreated  by  some 
authorities  as  bearing  upon  the  question  herein  discussed, 
although  there  is  no  question  raised  as  to  the  estate  that 
the  will  disposed  of,  it  being  considered  by  all  parties  that 
it  disposes  of  the  whole  interest  in  the  land,  the  question 
disputed  being  to  whom  the  disposition  was  made,  whether 
in  fee  to  the  wife  or  only  a  life  estate  to  her  and  the  re- 
mainder to  the  children.    In  Bills  v.  Bills,  80  la.  269,  the 
first  clause  of  the  will  was :    ''I  give  and  bequeath  to  my 
wife,  Irene  Bills,  all  of  my  real  and  personal  property 
situated   in  Jone^  county,   Iowa,   except  ss  hereinafter 
specified,"  and  the  fifth  clause  was:     "All  the  real  and 
personal  property  herein  bequeathed  to  my  wife,  Irene 
Bills,  remaining  at  her  decease,  I  desire  to  be  divided  into 
five  equal   shares,   to  Daniel   B.   Bills  and   Abigail   E. 
Diviney,  and  remaining  shares  to  my  brothers'  two  sons, 
Frank  E.  Bills  and  Frederick  A.  Bills,  and  Sanford  H. 
Brownell.    All  of  which  said  several  legacies  or  sums  of 
money  I  direct  and  order  to  be  paid  to  said  respective 
legatees  within  one  year  after  my  decease;  and  I  hereby 
appoint  as  my  executors  of  this,  my  last  will  and  testa- 
ment, my  wife,  Irene  Bills,  and  John  Bender,  of  Jones 
:;ounty,  Iowa,  hereby  releasing  them  from  giving  bonds, 
and  hereby  revoking  all  former  wills  by  me  made," — and 
it  was  held  that  "the  wife  takes  a  fee  simple  in  the  realty, 
and  the  absolute  property  in  the  personalty,  the  latter 
clause  being  merely  precatory."    The  language  used  in  the 
will  in  that  case  was  essentially  the  same  as  that  used  in 
the  will  under  consideration,  except  the  positive  direction 
in  the  latter  that  the  share  of  a  deceased  child  shall  go  to 
his  "issue  and  descendants,"  and  "shall  be  passed  to  such 
descendants  in  equal  proportions."    In  this  particular  the 
case  is  to  be  distinguished  from  the  Iowa  case,  since  in 
that   case  it  is  directed   and   ordered   that   the  special 
legacies  given  to  various  persons  by  the  second,  third  and 
fourth  provisions  of  the  will  should  be  paid  to  them  re- 
spectively  within   one   year   after   the   decease   of   the 
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G.  W.  Prather^  for  appellant 

F.  L.  Oa/trico  and  Hague  d  Anderhery,  cantfUk 

Barnbs,  J. 

This  was  an  application  by  Anna  O.  Jnrgens,  widow 
of  Heinrich  J.  Jnrgens,  to  assign  to  her  a  homestead  ont 
of  the  lands  of  her  deceased  husband.  The  county  court 
denied  her  application,  and  on  appeal  to  the  district  court 
for  Franklin  county  there  was  a  finding  that  at  the  time 
of  the  death  of  said  Heinrich  J.  Jnrgens  the  said  above 
described  real  estate  did  not  exceed  in  value  the  sum  of 
|2,000  above  the  liens  and  incumbrances  thereon,  and  the 
following  judgment  was  rendered:  "It  is  therefore 
ordered,  adjudged  and  decreed  that  said  above  described 
real  estate,  to  wit,  the  northeast  quarter  of  section  10, 
township  14,  range  16  west  of  the  sixth  P.  M.  in  Franklin 
county,  Nebraska,  be  and  the  same  is  hereby  assigned  to 
the  said  Anna  O.  Jnrgens  for  and  during  the  term  of  her 
natural  life,  and  that  the  minor  heirs,  to  wit,  George 
Jurgens,  Jurgen  Jnrgens,  Rezena .  Jnrgens,  Ona  Jnrgens 
and  Anna  Jurgens  share  with  her  in  the  rents,  issues  and 
profits  of  said  homestead  during  their  minority.  To 
which  findings,  decree  and  judgment  the  guardian  ad 
litem  excepts.'^  From  that  order  the  guardian  ad  litem 
has  appealed  to  this  court. 

It  appears  that  in  the  month  of  October,  1899, -Heinrich 
J.  Jurgens  purchased  and  took  possession  of  the  east  half 
of  section  10,  township  14  north,  of  range  16  west  of  the 
sixth  P.  M.  in  Franklin  county,  Nebraska,  under  a  con- 
tract for  a  warranty  deed,  the  purchase  price  being  f  8,000, 
12^000  of  which  was  paid  at  that  time ;  that  the  petitioner 
and  her  husband  selected  the  north  half  of  the  said  tract, 
the  same  being  the  land  now  in  question,  as  their  home- 
stead, and  resided  thereon  until  her  husband's  death, 
which  occurred  on  the  28th  day  of  June,  1901 ;  that  at  that 
time  the  remainder  of  the  unpaid  purchase  price  of  the 
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nounted  to  about  $6,500;  that  the  petitioner, 
her  minor  children,  have  resided  on  the 
irter  of  said  section  10  as  their  homestead 
antil  the  present  time;  that  they  have  culti- 
proved  the  land,  and  by  their  industry  and 
!  paid  the  remainder  of  the  purchase  price, 
other  debts  owing  by  the  deceased  at  the 
sath,  amounting  to  about  $700;  that  on  the 
eptember,  1908,  the  widow  filed  her  petition 
court  for  the  assignment  of  the  said  north- 
if  said  section  as  her  homestead;  a  guardian 
appointed  for  tlie  minor  heirs,  and  upon  a 
e  the  county  judge  her  petition  was  denied, 
iiupon  prosecuted  an  appeal  to  the  district 
a  trial  resulted  in  the  order  and  judgment 

ontended  by  the  guardian  ad  litem  that  the 
t  erred  in  holding  that,  in  assigning  the 
omestead,  its  value  and  extent  should  be  de- 
if  the  date  of  the  death  of  her  husband,  and 
lin  question  prcseuted  for  our  determination. 
1  of  section  17  of  the  homestead  act  (laws 
jomp.  St.  1900,  cb.  36)  the  land  in  question 
escendcd  in  fee  on  the  death  of  the  intestate 
en,  subject  to  the  life  estate  of  the  widow. 
;  the  provisions  of  the  homestead  law  it  was 
Hadsall,  82  Neb.  587:  "The  title  to  the  lots 
iras  in  Henry.  B.  Hadsall  at  the  time  of  his 
fas  his  homestead.  On  his  death  a  life  estate 
1  in  his  widow,  tlie  applicant  herein,  and  the 
his  heirs  subject  to  the  widow's  life  estate, 
ad  was  not  an  asset  of  the  decedent's  estate 
»  administration,  and  we  are  unanimous  in 
hat  all  claims  against  tlie  estate  of  whatever 
re  must  be  paid  out  of  the  as.setH  lielonging 
"  It  seems  clear,  therefore,  that  the  home- 
rests  at  the  dciitli  of  an  intestate  in  the  sur- 
is  the  identical  homestead  in  quantity  and 
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value  defined  in  section  1  of  the  act  of  1879,  and  the 
statute  recognizes  none  other. 

It  is  claimed,  however,  that  the  applicant  having  by 
her  industry  and  economy  paid  the  remainder  of  the  pur- 
chase price  of  the  half  section  of  land  of  which  her  hus- 
band died  seized,  together  with  the  other  debts  owing 
by  his  estate,  and  having  placed  valuable  improvements 
on  that  portion  of  it  occupied  as  a  homestead,  thereby 
materially  increasing  its  value,  she  is  not  entitled  to  have 
the  whole  homestead  of  160  acres  assigned  to  her,  and  that 
she  is  only  entitled  to  so  much  of  it  as  is  now  at  this  time 
worth  f2,000.  We  do  not  think  this  view  should  be 
adopted.  The  law  is  well  settled  that,  if  a  creditor  of  the 
deceased  debtor  claims  that  the  homestead  exceeds  in 
value  the  statutory  amount,  its  worth  at  the  time  of  the 
decedent's  death  will  govern.  21  Cyc.  576;  Parisot  v. 
Tucker^  Adm%  65  Miss.  439,  4  So.  113;  McLane  v. 
Paschal,  74  Tex.  20,  11  S.  W.  837.  We  are  of  opinion  that 
the  same  rule  should  govern  in  the  matter  of  the  assign- 
ment of  a  homestead  when  petitioned  for  by  the  widow  of 
an  intestate. 

It  is  further  contended  that  the  court  erred  in  refusing 
to  receive  evidence  of  the  amount  and  value  of  the  im- 
provements placed  upon  the  land  by  the  petitioner,  but  in 
view  of  the  rule  above  announced  such  evidence  was 
clearly  immaterial,  and  the  court  did  not  err  in  (exclud- 
ing it. 

For  the  foregoing  reasons,  the  judgment  of  the  district 

court  is 

Affiemed. 


J,  M.  Leidy,  appellant,  v.  Storz  Brewing  Company, 

APPELLEE. 

Filed  October  7,  1910.     No.  16,635. 

1.  Intoxicating  Liquors:  Appeal:  Notice:  Transcript:  Jtjbibdic 
TioN.  In  an  appeal  by  remonstrators  from  the  decision  of  a 
licensing  board   granting  a   Uquor   license,  jurisdiction  is  con- 
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issued  to  him  within  a  few  days  the 
day  of  February  tlie  district  court  ( 
because  the  same  was  not  talien  in 
order  the  protestant  lias  prosecuted  ( 
It  is  contended  by  appellant  that  1 
cuted  in  time,  and  tliat  his  delay  ii 
script  in  the  district  court  until  the 
1910,  was  not  caused  by  any  negligt 
was  due  to  tlie  negligence  of  the  offi< 
proper  transcript.  The  undisputed 
ever,  that  tlie  transcript  of  the  proce 
to  the  appellant  on  the  10th  day  of  . 
failed  and  neglected  to  present  the  si 
his  signature  until  the  24th  day  of  t 
obtaining  such  signature  filed  the  san 
ing  that  any  of  the  ofHcers  failed  to  ] 
perform  their  duties  in  preparing 
transcript,  and  no  reasonable  excuse 
i»f  the  appelUiDt  for  his  delay  in  filiu; 
received  by  him.  In  Lydick  v.  Eorn< 
ilar  question  was  before  tlie  court,  an 
writing  the  opinion  said :  "This  beiij 
from  the  decision  of  a  city  council 
strance  against  issuing  a  license  to 
taken  immediately  after  the  order  i 
soon  as  the  transcript  can  with  res 
prepared  it  must  be  fiied  in  the  distri 
doclieted.  No  undertaking  is  given 
ings,  and  the  city  council  and  the 
license  have  a  right  to  know  that  an  a 
The  testimony  taken  before  the  city 
duced  to  writing,  and  should  be  cert 
officer  aa  all  the  testimony  taken,  as 
require  the  judge  of  the  district  cou 
upon  such  evidence  alone.  In  this  ca 
not  filed  in  the  district  court  and  the 
60  days  after  the  order  appealed  fr 
gave  the  district  court  no  jurisdici 
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duty  of  the  council,  iipoo  Hoti< 
witliliold  the  license  until  tht 
time  within  which  an  appeal  u 
I'oui-t  by  the  reniuiistraiits."  I 
Iijis  spoken  oa  the  queKtion  it 
order  to  effect  an  a[)iK;al  from 
hoard,  the  reinonstrators  or  jn- 
give  notice  of  tlieir  iutentinu 
unnecessary  delay  file  a  tranH 
tlie  district  court. 

It  appearing  in  this  case  th 
given,  and  that  there  was  an 
and  unexplained  delay  in  liliu 
trict  court  for  Douglas  county 
api>eal  was  properly  dtamisse( 
district  court  is,  therefore, 


John  O.  Anderson,  appbli 

APPELL 

Filed  Octobbr  7,  11 

Appeal:  Diuobncv:  Dismissal.  Wt 
due  diligence  In  tbe  iiroeecutton 
out  reBBonabte  excuse,  bis  Bpp' 

Appeal  from   the  district 

llBU-NO  O.  Ho-STETI.KK,  -lUUGB. 

George  C.  OiUan  and  John  1 
H.  D.  Rhea  and  A'.  A.  Cook, 

LinroN,  J. 

This  is  a  motion  to  dismisi 
of  the  motion  are:  Tli;it  the  i 
six  months;  that  tlie  pleading 
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dered,  within  90  days  after  the  rendition  thereof,  a  notice 
of  intention  to  prosecute  such  appeal,  signed  by  the  ap- 
pellant OP  appellants  or  his  or  their  attorney  of  record, 
but  if  such  notice  is  not  given,  the  supreme  court  may 
provide  by  rule  for  notice  after  the  appeal  is  lodged  in 
that  court."  No  notice  of  such  intention  was  filed  in  the 
district  court.  Section  675o  of  the  code  provides:  "The 
supreme  court  shall  by  general  rule  provide  for  the  filing 
of  briefs  in  all  causes  appealed  to  said  court."  Pursuant 
to  these  sections  of  the  statute,  this  court  adopted  rules 
governing  the  time  of  filing  briefs,  and  the  giving  of  notice  i 

of  appeal.    These  rules  until  changed  by  this  tribunal  have  i 

the  force  of  law.     Rule  9,  so  far  as  applicable,  is  as  fol-  ^ 

lows :    "At  the  time  of  docketing  each  civil  case  the  clerk  | 

of  this  court  shall  estimate  the  probable  date  on  which        •         \ 
the  same  will  be  reached  for  hearing,  and  thereupon  fix  ■' 

and  enter  on  the  appearance  docket  the  time,  to  be  known 
as  'Rule  Day,'  within  which  the  plaintiff,  appellant  or 
relator  shall  serve  his  brief  of  points,  which  shall  be  sei>- 
arately  stated  and  numbered,  together  with  his  citations 
in  support  thereof,  on  the  opposite  party  or  his  attorney 
of  record,  which  rule  day  shall  be  not  less  than  90  days 
before  the  date  of  hearing  so  estimated  by  the  clerk." 
Rule  13  provides:  "The  party  or  parties  appealing  shall 
file  with  the  transcript  a  precipe,  which  shall  state  the 
court  from  which  the  appeal  is  taken,  the  date  of  the  judg- 
ment appealed  from,  the  names  of  all  parties  and  their 
relations  to  the  case  as  they  appeared  in  the  court  below. 
The  precipe  sliall  also  specify  the  party  or  parties  appeal- 
ing, and  designate  all  others  made  parties  to  the  appeal 
as  appellees."  Rule  14  provides:  "Upon  the  filing  of  said 
transcript  and  precipe,  where  no  notice  of  appeal  has  been 
filed  in  the  district  court  within  90  days  after  the  rendi- 
tion of  the  judgment  or  decree,  the  clerk  shall  issue  a 
notice  of  appeal,  which  shall  designate  as  appellants  the 
names  of  the  parties  joining  in  the  appeal,  and  as  appellees 
the  names  of  all  other  parties.  It  shall  also  designate  the 
court  from  which  the  appeal  is  taken,  the  date  of  judgment 
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appealed  from,  and  separately  state  the  names  of  the 
I)arties  plaintiff  and  the  parties  defendant,  respectively,  in 
the  district  court.  The  notice  shall  be  returnable  within 
30  days  after  it  is  issued,  and  shall  be  served  upon  the  ap- 
pellees named  therein  or  their  attorney  or  attorneys  of  rec- 
ord in  the  district  court.  The  service  shall  be  made  by  the 
sheriff  of  the  county  in  which  the  parties  or  attorneys  may 
be  found,  and  as  provided  by  law  for  the  service  of  sum- 
pions  in  civil  actions  in  the  district  court.  The  issuing 
and  service  of  the  notice  may  be  waived  by  writing,  signed 
by  the  parties  to  be  served,  but  neither  such  waiver  nor 
the  filing  of  notice  of  appeal  in  the  district  court  will  dis- 
pense with  the  filing  of  the  precipe." 

The  rule  day  fixed  for  the  filing  of  briefs  in  this  case 
was  July  29,  1910.  No  precipe  was  filed  with  the  tran- 
script as  required  by  rule  13,  nor  up  to  the  time  of  the 
filing  of  this  motion,  and  no  briefs  have  been  served  and 
filed  by  the  appellant.  The  failure  to  serve  notice  of  ap- 
peal does  not  affect  the  jurisdiction  of  the  court.  Shold 
V.  Yim  Treeky  82  Neb.  99.  This  court,  however,  has  the 
same  power  and  duty  with  respect  to  regulating  practice 
and.  proceedings  before  it  that  are  possessed  by  courts 
generally.  This  includes  the  power  to  dismiss  a  case  for 
want  of  prosecution  if  no  good  and  sufficient  cause  is 
shown  for  the  delay;  otherwise,  a  malicious  or  spiteful 
litigant  or  a  careless  attorney  might  delay  the  trial  of 
an  appeal  in  such  a  manner  as  to  harass  and  wear  out  his 
opponent.  The  necessary  delay  caused  by  appeal  is  vex- 
atious enough  at  best,  and  to  allow  the  prolongation  of  a 
ccmtroversy  at  the  will  and  by  the  procrastination  of  a 
litigant  would  be  a  gross  injustice.  This  power  extends 
to  the  length  of  dismissing  an  appeal  for  want  of  com- 
pliance with  the  rules  of  court  governing  the  giving  of 
notice  of  appeal  and  the  filing  of  briefs. 

In  Nebraska  Hardware  Go.  v.  Humphrey  Hardware  Co., 
81  Neb.  693,  it  appeared  that  the  cross-appellant  did  not 
file  any  cross-assignment  of  errors  or  any  brief  until  more 
than  13  months  after  the  judgment  was  entered  in  the  dis- 
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trict  court,  and  more  than  8  months  after  the  transcript 
was  filed  in  this  court.  Rule  35  of  this  court  provided: 
''Such  brief  must  be  filed  within  30  days  after  service  of 
notice  of  appeal  upon  them,  or  within  the  same  time  after 
having  waived  such  service,  or  within  the  time  limited  by 
statute  for  appealing."  The  court  said:  *^The  typewrit- 
ten or  printed  brief,  which  slmll  contain  only  the  errors 
complained  of,  was  not  filed  witliin  30  days  after  the  serv- 
ice of  notice  of  appeal  upcm  ^Irs.  Humphrey  and  the 
Wheelers,  nor  within  the  time  limited  by  statute  for  ap- 
pealing. The  failure  of  Mrs.  Humplirey  and  the  Wheelers 
to  comply  with  the  provisions  of  the  statute  and  the  rules 
of  the  court  deprives  them  of  the  right  to  now  ])erfect  their 
cross-appeal,  and  the  motion  to  reinstate  the  cross-appeal 
should  be  overruled."  See,  also,  Gathers  v.  Glisamanry  80 
Neb.  384.  | 

We  are  not  unaware  of  the  fact  that  notice  of  an  appeal 
is  not  always  necessary  to  constitute  due  process,  and  that  i 

a  statute  may  provide  that  litigants  must  take  notice,  but 
in  this  state  both  the  statute  and  rules  provide  for  such 
notice,  and  it  is  a  wise  provision.  An  affidavit  has  been 
filed  that  the  appellee's  attorney  had  actual  notice  of  the 
filing  of  the  transcript  in  this  ccmrt.  This  we  deem  in- 
sufficient as  an  excuse  for  lack  of  diligence.  We  are  the 
more  inclined  to  apply  a  strict  rule  in  the  circumstances 
of  this  case.  At  the  trial  a  jurj-  was  waived,  and  the  cause 
tried  to  the  court,  which  rendered  judgment  on  the  facts. 
No  bill  of  exceptions  has  been  filed  in  the  case.  The  ap- 
pellant delayed  the  filing  of  the  transcript  until  the  last 
day  of  the  six  months  allowed  therefor.  Nearly  six 
months  thereafter  have  elapsed,  and  he  has  j^till  taken  no 
steps  to  further  his  appeal.  To  judge  by  appearances  his 
appeal  was  only  taken  for  delay.  We  cannot  countenance 
vsuch  laches. 

The  motion,  therefore,  is  sustained,  and  the  appeal 

Dismissed. 
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John  O.  Yeiser,  appellee,  v.  Frank  A.  Broadwell  bt  al., 

APPELLANTS. 

Filed  October  7,  1910.    No.  16,656. 

Insolvent  Debtor:  Right  to  ]^mploy  Attorney.  "An  Insolvent  debtor 
has  the  right  to  employ  attorneys  to  defend  his  estate  and  him- 
self, and  to  transfer  his  property  in  payment  of  such  contem- 
plated servioes,  provided  it  is  done  in  good  faith  and  the  property 
transferred  does  not  exceed  a  reasonable  fee  for  the  service  which 
might  be  reasonably  anticipated."  FarmerM  d  MerchantM  Nat. 
Bank  v.  Mosher,  63  Neb.  130. 

Appeal  from  the  district  conrt  for  Douglas  county: 
Howard  Kennedy,  Judge.    Apnned. 

Byron  G.  Burhank,  Lysle  L  Abbott  and  John  T, 
Gathers,  for  appellants. 

Sullivan  &  Rait  and  John  0.  Yeiser,  contra, 

Lbtton,  J. 

This  is  the' second  appearance  of  this  case  in  this  court 
The  facts  are  stated  in  the  former  opinion,  Yeiser  v. 
Broadwell,  80  Neb.  718.  On  the  former  appeal  the  judg- 
ment of  the  district  court  was  reversed  on  account  of  the 
denial  of  a  jury  trial.  After  being  remanded  tlie  case  was 
submitted  to  a  jury,  which  returned  a  general  verdict  for 
the  plaintiff,  and  also  made  special  findings  as  follows: 
"Question  1.  What  are  the  services  shown  by  the  evidence 
to  have  been  rendered  the  Lintons  by  plaintiff  John  O. 
Yeiser  reasonably  worth  over  and  above  the  cash  pay- 
ments shown  by  the  evidence  to  have  been  made  by  the 
Lintons  to  plaintiff?  Answer  to  question  1.  Four  thou- 
sand dollars.  Question  2.  Was  the  assignment  by  the 
Lintons  to  plaintiff  John  O.  Yeiser  made  in  order  to 
hinder,  delay,  cheat  or  defraud  the  creditors  or  some  cred- 
itor of  the  said  Lintons?  Answer  to  question  2.  No." 
Judgment  was  rendered  upon  the  verdict,  from  which  the 
plaintiff  has  appealed. 
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The  controversy  in  this  case  is  over  the  right  to  a  fund 
in  the  hands  of  the  defendant  Broadwell,  clerk  of  the  dis- 
trict court,  arising  from  rents  of  property  of  the  Lintons. 
Yeiser  claims  the  right  to  the  fund  by  virtue  of  an  oral 
agreement  made  in  May,  1902,  whereby  it  was  agreed  that 
he  was  employed  as  attorney  to  attend  to  litigation  in 
Nf^braska  concerning  the  property  of  the  Lintons,  and 
that  the  rents  and  revenue  from  their  real  estate  should 
be  his  and  be  applied  by  him  in  part  payment  for  his  serv- 
ices; and  by  virtue  of  a  written  telegraphic  order  to  W. 
K.  Potter,  receiver  of  the  Omaha  Loan  and  Trust  Com- 
pany, who  had  theretofore  been  collecting  these  rents,  as 
follows:  "Pay  John  O.  Yeiser  any  money  in  your  hands 
due  the  undersigned;"  and  by  virtue  of  later  written  in- 
struments, one  dated  April  20,  1903,  directing  Broadwell 
to  pay  the  plaintiff  any  funds  in  his  hands  belonging  to 
the  Lintons ;  and  by  certain  later  written  assignments  and 
orders,  dated  in  1904,  whereby  all  the  right,  title,  and 
interest  of  the  Lintons  in  and  to  any  rents  due  or  to  be- 
come due  belonging  to  them  were  assigned  by  the  Lintons 
to  Mr.  Yeiser.  The  interveners  Catliers  and'Paxton  claim 
the  fund  by  virtue  of  certain  garnishment  proceedings 
instituted  on  March  23,  1905,  whereby  it  was  sought  to 
apply  the  fund  upon  a  judgment  against  the  Lintons. 
The  issues  of  fact  involved  were  as  to  the  value  of  Yeiser's 
services,  and  whether  the  oral  agreement  and  the  subse- 
quent a>;signments  and  orders  by  which  the  money  derived 
from  rents  was  assigned  to  Yeiser  were  fraudulent  in 
their  nature  and  void  as  against  creditors. 

The  evidence  establishes  that  at  the  time  of  the  alleged 
oral  agi'eement  tlie  Lintons  were  engaged  in  extensive  and 
important  litigation  involving  large  amounts  of  money 
and  property,  and  that  Yeiser  was  the  only  attorney  em- 
ployed by  them.  The  verdict  and  si)ecial  findings  of  the 
jury  have  conclusively  settled  that  Yeiser  rendered  serv- 
ices exceeding  in  value  the  amount  of  the  fund,  and  that 
the  assignment  was  made  to  him  in  good  faith  before  the 
garnishment  proceedings  were  begun. 
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The  remaining  questions  are  as  to  whether  the  court 
erred  in  its  statement  and  application  of  the  law.  The 
appellants  strenuously  contend  that  the  parol  contract 
made  in  May,  1902,  whereby  Yeiser  was  to  act  as  attorney 
and  to  apply  the  rents  of  the  real  estate  in  payment  for 
his  fees,  was  void,  being  violative  of  several  provisions  of 
the  statute  of  frauds.  We  find  it  unnecessary  to  consider 
this  question,  since  Mr.  Yeiser's  right  to  the  rents  does 
not  rest  entirely  upon  the  oral  contract.  Even  if  we 
should  agree  with  the  appellants'  view  that  the  court  erred 
in  the  admission  of  the  parol  agreement  as  to  the  rents, 
still  the  error  could  in  nowise  prejudice  them  because  the 
evidence  clearly  shows  ample  consideration  for  the  sub- 
sequent written  assignments,  which  were  made  long  be- 
fore the  garnishment. 

Appellants'  next  contention  is  that  the  court  erred  in 
submitting  a  special  finding  as  to  the  value  of  Mr.  Yeiser's 
services,  and  in  this  connection  they  complain  that  the 
court  erred  in  refusing  to  give  instructions  Nos.  5,  6  and 
7  asked  by  them.  These  instructions  were  to  the  effect 
that  the  alleged  parol  contract  made  in  May,  1902,  was 
null  and  void,  that  under  the  pleadings  and  evidence  the 
plaintiff  cannot  recover,  and  that  transfers  of  property 
by  an  insolvent  client  to  his  attorney  are  presumptively 
fraudulent. 

Appellants  argue  as  to  the  first  point :  That  there  had 
been  no  settlement  between  Yeiser  and  the  Lintons;  that 
the  question  of  the  amount  due  could  not  be  litigated  in 
this  action,  and  it  was  error  to  submit  it;  but  they  over- 
look the  fact  that  the  first  and  second  instructions  re- 
quested by  them  sought  to  leave  to  the  jury  tlie  question 
as  to  the  reasonable  value  of  Yeiser's  services,  and  whether 
they  were  a  full  and  fair  consideration  for  the  assign- 
ments. This  we  think  was  a  proper  and  necessary  inquiry 
under  the  issues,  and  was  proi)erly  submitted. 

Considering  the  next  contentions,  the  district  court  in- 
structed the  jury  in  substance  tliat  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  that  he  gave  an  ade- 
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quate  consideration  for  the  as^signment,  and  that  lue  bur-  1 

den  of  proof  was  upon  the  appellants  to  establish  that  the  f 

assignment  was  made  in  fraud  of  the  creditors  of  the 
Lintons;  that  if  they  found  from  the  evidence  that  Yeiser's 
services  were  worth  over  and  above  the  money  paid  to  him 
direct  as  much  or  more  than  the  amount  of  the  fund,  and 
that  the  assignment  was  not  made  in  order  to  hinder, 
delay,  or  defraud  creditors,  then  the  plaintiff  might  re- 
cover; but  that  if  the  plaintiff  had  failed  to  establish  that 
his  services  were  worth  tlie  amount  of  the  fund,  or  if  they 
found  that  the  assignment  was  made  in  order  to  hinder, 
delay,  or  defraud  the  creditors  of  the  Lintons,  then  they 
should  find  for  the  interveners.  The  jury  were  also  in- 
structed that  the  Lintons  were  insolvent  at  the  time  of  the 
assignment,  and  that  transf(*rs  of  property  to  an  attorney 
by  an  insolvent  client  are  to  be  subjected  to  close  scrutiny, 
and  if  the  alleged  consideration  is  disproportionate  to  the 
services  rendered,  or  if  the  attorney's  charges  are  exorbi- 
tant, such  transfers  will  be  set  aside;  but  that  fraud  is 
not  presumed  from  the  mere  fact  that  an  insolvent  debtor 
assigns  property  or  pays  money  to  his  attorney  for  serv- 
ices rendered  or  to  be  rendered  in  the  future. 

The  relations  existing  between  an  insolvent  client  and 
his  attorney,  and  the  respective  rights  of  client,  attorney, 
and  creditor  have  been  fully  considered  by  this  court  in 
Farmers  &  Merchcmts  Nat.  Bank  v.  Mosher,  63  Neb.  130, 
68  Neb.  713.  The  same  contention  was  then  made  as  to 
the  transaction  being  presumptively  fraudulent.  In  the 
first  opinion  the  court  say  on  this  point:  "The  proof  is 
clear  that  the  services  performed  under  the  employment 
were  fairly  and  reasonably  worth  the  amount  paid  Mosher. 
The  plnintiff  practically  concedes  that  fraudulent  intent 
did  not  exist  in  tliis  transaction,  as  a  matter  of  fact,  but 
contends  that  this  transfer  is  one  which  the  law  makes 
fraudulent.  A  very  able  and  exhaustive  brief  has  been 
filed  by  plaintiff  in  support  of  this  contention,  but,  viewed 
in  the  light  of  our  st^atutory  enactments  and  the  decisions 
of  our  own  court,  we  think  the  position  untenable^' — and 
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Victor  Little  bt  al.  v.  State  of  Nebraska. 

Filed  October  7,  1910.    No.  16,264. 

Burglary:  Eyidbnce:  Admissions.  If,  In  a  prosecution  In  the  dis- 
trict court  of  boys  under  the  age  of  18  years  for  the  crime  of 
burglary,  it  appears  without  dispute  that  they  entered  a  plea  of 
guilty  during  their  preliminary  hearing  upon  the  advice  of  an 
oflficer,  who  had  them'  in  charge,  that  it  would  be  to  their  ad- 
vantage to  do  so,  It  is  prejudicial  error  to  receive  in  evidence, 
over  the  defendants'  objections,  proof  of  the  contents  of  the 
complaint  filed  in  the  lower  court  and  of  their  plea  thereto. 

Error  to  the  district  court  for  Dawes  county:  James 
J,  Harrington/ Judge.    Reversed. 

9 

A,  M.  Morrissey,  for  plaintiffs  in  error. 

William  T,  Thompson,  Attorney  General,  and  Oeorge 
W,  Ayres,  contra. 

Root,  J. 

In  the  district  court  for  Dawes  county  the  plaintiffs 
in  error,  who  will  be  hereinafter  referred  to  as  the  de- 
fendants, were  found  guilty  of  the  crime  of  burglary,  and, 


f 


lien  upon  this  fund,  Yeiser  accepted  employment  as  their 
attorney,  and  rendered  continuing  services  as  such,  which 
at  the  time  of  the  garnishment  exceeded  in  value  the 
amount  of  the  fund.    The  rents  were  transferred  to  him  ( 

in  payment  of  such  services,  and  were  not  disproportion-  l| 

ate  to  the  value  of  the  contemplated  service.  I 

The  circumstances  of  the  case  are  somewhat  peculiar,  » 

but  the  findings  of  the  jury  settle  the  facts,  and  we  find 
no  error  in  the  record.  The  judgment  of  the  district  court 
is,  therefore, 

Afsibmbd. 
Fawcett,  J.,  not  sitting. 


■ ' 
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from  tlie  sentence  imposed,  have  prosecuted  error  proceed- 
ings to  this  court. 

The  evidence  is  uncontradicted  that,  at  the  time  of  the 
transaction  refeiTed  to,  but  one  of  the  defendants  was  17 
years  of  age  and  the  other  defendants  were  about  15  years 
of  age;  that  the  defendants  were  beating  their  way  west 
on  the  railway,  and  after  a  day  in  Ohadron  slept  in  a  box 
car  in  the  railway  yards;  that  three  boys,  not  implicated 
in  the  transa(*tion  herein  referred  to,  preceded  the  defend- 
ants^, inspected  and  passed  by  the  refrigerator  car  alleged 
to  have  been  burglarized,  and  noticed  that  the  doors 
thereof  were  ajar;  that  four  of  the  five  defendants  subse- 
quently entered  the  refrigerator  car,  broke  open  a  box 
therein,  and  took  therefrom  five  pairs  of  boots.  The  boys 
discarded  their  shoes,  put  on  the  boots^  and  later  gave  to 
young  Storms,  who  did  not  enter  the  car,  a  pair  of  boots 
which  he  substituted  for  his  shoes.  Three  of  the  four  de- 
fendants who  entered  the  refrigerator  car  testified  posi- 
tively that  the  doors  of  the  car  were  open  when  they  ap- 
proached it.  One  of  the  defendants  did  not  testify.  Two 
of  the  boys  who  were  not  implicated  in  the  theft  of  the 
boots  also  positively  testified  that  the  doors  of  the  car 
were  partially  open  before  the  other  boys  made  their  entry 
therein.  A  police  officer  told  the  defendants,  while  they 
were  in  his  custody,  that  he  did  not  want  them  to  go  to  the 
penitentiary,  but  he  believed  that  if  they  would  go  before 
the  judge,  plead  guilty,  and  tell  him  all  of  the  facts,  they 
would  get  a  short  sentence  in  the  industrial  school.  Dur- 
ing the  afternoon  of  that  day  the  defendants  were  ar- 
raigned in  the  county  court  upon  a  charge  of  burglariously 
entering  a  railway  car  with  the  intent  to  steal  goods  of 
the  value  of  |20,  The  judge  was  under  the  impression 
that  he  had  authority  to  commit  the  defendants  to  the 
industrial  school.  The  county  judge  testified,  in  sub- 
stance, that  he  informed  the  defendants  that,  if  they  were 
guilty  and  over  18  years  of  age,  they  would  be  sent  to  the 
penitentiary,  but,  if  under  tliat  age,  would  be  committed 
to  the  industrial  school;  that  they  were  entitled  to  counsel 
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and  a  trial  if  they  bo  desired.  The  d( 
entered  a  plea  of  guilty,  and  the  count: 
a  judgment  of  conviotkin>  but  subsequt 
binding  them  over  to  the  district  cour 
in  the  district  court  an  employee  of  tl 
t«itified  that  the  refrigerator  car  coeI 
question  arrived  in  the  railway  yards 
the  night  of  the  alleged  burglary;  t 
spected  the  car,  and  the  doors  we 
seals  thereou  intact.  There  is  no  evid 
testimony  of  the  inspector  and  the  ac 
fendants  even  tending  to  prove  that 
closed  at  the  time  the  defendants  en 
state  was  permitted,  over  the  defend 
introduce  the  complaint  filed  in  the  ( 
prove  that  the  defendants  pleaded  g 
court  instructed  the  jury  that  they  si 
evidence  of  the  defendants'  admissiooi 
were  induced  by  promises  or  threats  i 
by  any  jwrson  in  authority  over  them 
In  the  state  of  the  record,  it  seems  t 
pleas  of  guilty  entered  in  the  county  c( 
l>een  received  in  evidence.  The  state 
the  policeman  in  charge  of  the  defer 
were  arraigned,  admitted  tliat  he  a 
plead  guilty.  It  also  appears  that  th 
stood  they  were  pleading  guilty  to 
but  not  to  the  crime  of  burglary, 
tween  the  crime  of  burglary  and  t 
petit  larcency  wai;  not  explained  to 
V.  State.  20  ^'eh.  4!I2,  Judge  Ai, 
law;  "The  rule  is  well  settled  t 
lieuefit  or  favor,  or  a  threat  or  int 
connected  with  the  subject  of  the  cb 
person  having  authority  in  the  matti 
to  exclude  a  confession  made  in  conir 
ducement  either  of  hope  or  fear."  S* 
V.  State,  85  Neb.  747.     Generally,  wi 
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here  is  sufflcieDt  doubt  either  as  to  tlie  esist- 
^uiices  or  promises,  or  the,  effect  prixluced 
liey  were  made,  to  justify  submitting  the  qa&s- 
jTj,  as  was  done  by  the  learned  trial  judge, 
int  case,  as  we  view  the  record,  there  was  no 
he  evidence  upon  this  subject.  If  the  defend- 
lions  are  excluded  from  consideration,  the  evi- 
lly preponderates  in  favor  of  a  finding  that 
t  commit  bui^lary  in  entering  the  car.  The 
76  interested  in  reforming  than  in  punishing 
its.  The  influence  of  a  judgment  of  conviction 
;d  felony,  which  quite  likely  they  did  not  com- 
t,  it  seems  to  us,  advance  the  best  Interests  of 
f  the  defendants. 

nent  of  the  district  court  is  reversed  and  the 
ided  for  further  proceedings. 

Rbvebsss. 


7SCH0W,    APPELLANT,   V.    FbBD   RamSEE   BT   AL., 
AFPELLEBS.' 

Filed  October  7.  1910.    No.  18,862. 

Tnen  Issuable.  The  writ  ol  msndamus  sbould  not  be 
a  relator  does  not  establfBh  a  clear  legal  right  to  the 
ice  by  tbft  respondent  of  the  particular  duly  sought  to 


i»m  the  district  court  for  Washington  county: 
Rediok,  Judoh.    A^rmed. 

me  and  Clinton  Brome,  for  appellant. 

■igan,  contra. 


roceeding  in  mandamus.  The  respondents  pre- 
he  relator  appeals. 
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The  relator  is  the  owner  of  several  tracts  of  land  in  the 
eastern  part  of  Washington  county.  In  1883  the  county 
commissioners  of  said  county  and  the  county  commission- 
ers  of  Burt  county  caused  an  open  ditch  to  be  constructed 
from  a  point  in  the  last  named  county  south  into  Wasli- 
ington  county  so  as  to  connect  said  drain  with  Fish  creek, 
a  natural  watercourse.  Subsequently  the  commissioners 
of  Washington  county  caused  a  ditch,  designated  as  the 
*'Hiland"  ditch,  to  be  excavated  in  the  path  of  the  ditch 
first  referred  to,  and  in  parts  of  the  bed  of  Pish  creek.  j 

The  facts  relative  to  the  location  and  construction  of  the  ] 

Hiland  ditch  are  referred  to  in  Mo7Tis  v.  Washington  \ 

(lountyj  72  Neb.  174,  and  Gutschow  v,  Wdshington  County ,  j 

74  Neb.  794,  81  Neb.  275.  In  1909  an  alternative  writ  of 
mandamus  was  issued  upon  the  relation  of  Mr.  Gutschow, 
commanding  the  respondents,  the  county  commissioners  of  h 

Washington  county,  to  show  cause  why  they  should  not 
forthwith  remove  obstructions  from  the  bed  of  Fish  creek.  j 

Upon  a  return  to  the  writ  the  issues  joined  were  tried  ! 

upon  a  stipulation  of  facts  and  transcripts  of  proceedings 
in  the  matter  of  the  Hiland  ditch.  In  some  respects  the 
facts  are  clearly  stated  in  the  stipulation,  but  in  other 
particulars  we  are  not  advised  concerning  material  facts. 
The  trial  court  would  not  have  been  justified  in  finding 
from  the  evidence  whether  the  obstructions  in  the  bed  of 
Fish  creek  were  caused  by  the  construction  of  the  Fish 
creek  ditch  in  1883,  or  by  the  change  in  the  course  of  the 
Missouri  river  in  1886,  or  by  unusual  rainstorms  with  re- 
sulting flood-waters  in  1902,  or  by  a  combination  of  those 
events.  The  trial  court  could  not  say,  and  we  shall  not 
nttempt  to  find,  that  the  bed  of  Fish  creek  would  not  have 
been  obstructed  if  the  commissioners  of  the  aforesaid 
counties  had  not  constructed  Fish^  creek  ditch.  If  condi- 
tions for  which  the  commissioners  of  Washington  county 
were  in  nowise  responsible  caused  the  obstruction  of  the 
channel  of  said  creek,  the  relator  would  have  no  cause  of 
action  in  the  instant  case.  The  relator  must  show  a  clear 
legal  right  to  a  performance  by  the  respondents  of  the  duty 
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sought  to  be  enforced  or  a  writ  of  mandamus  will  not  be 
issued.  State  v.  City  of  Omahay  li  Neb.  265;  State  v. 
Hartlvy,  50  Neb.  874.  An  application  for  tlie  writ  is  ad- 
dressed to  the  sound  legal  discretion  of  the  trial  court. 
Moores  v.  State,  71  Neb.  522. 

Upon  the  record  presented,  we  find  that  the  district 
court  did  not  en*  in  refusing  to  issue  a  i)erempt()ry  writ  of 

mandamus,  and  its  judgment,  therefore,  is 

Affirmed. 


Peter  E.  Olson,  appeij.ee,  v.  Nebra>ska  Telephone  Com- 
pany BT  AL.,  APPELLANTS. 

Piled  October  7,  1910.     No.  16,654. 

1.  Master  and  Servant:    Assimption  of  Risks:    Duty  of  piaster.     A 

servant  employed  by  a  telephone  company  as  a  groiindman,  but 
advanced  at  increased  wages  to  the  work  of  a  lineman,  by  ac- 
cepting the  promotion,  assumes  all  risks  ordinarily  incident  to 
his  new  duties  and  either  known  to  him  or  obvious  to  a  man  of 
ordinary  understanding;  but,  if  the  new  work  involves  unusual 
hazards  not  obvious  to  a  man  of  ordinary  understanding  or 
known  to  the  servant,  the  master  should  exercise  reasonable  care 
and  caution  to  instruct  the  servant  and  warn  him  of  those  dan- 
gers. 

2.  :     Injury:     Burden    of    Proof:      Instructions.      The    court 

should  not  instruct  the  jury  that  the  burden  is  upon  the  mas- 
ter.to  prove  his  servant  was  injured  in  consequence  of  a  danger 
ordinarily  Incident  to  his  employment;  but  if,  taking  the  In- 
structions together,  it  is  apparent  an  Instruction  that  the  burden 
was  on  the  master  to  prove  his  servant  was  injured  in  conse- 
quence of  a  danger  known  and  appreciated  by  him,  or  which  he 
should  have  known  and  appreciated,  did  not  prejudice  the  master, 
the  error  is  without  prejudice. 

3.  :  Action  for  Injury:  Instri^ctions.  If  a  telephone  com- 
pany, whose  lead  of  wires  was  built  before  an  electric  light 
company  constructed  its  wires  through  the  zone  occupied  by  the 
telephone  company,  has  an  arrangement  with  the  electric  light 
company  whereby  the  former  can  secure  the  removal  from  that 
zone  of  the  electric  light  wires,  and  they  constitute  a  menace  to 
the  liv(^s  of  the  employees  of  the  telephone  company,  the  court 

41 
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may.  In  a  proper  cue  proaecuted  ai 
bT  one  of  lU  employees,  Instruct  I 
ligence  of  the  mseter  In  (ailing  to 
to  make  the  place  where  its  employ 
character  ot  the  employment  conak 
cerning  the  duty  ot  tbe  master  to 
ployeea  ot  tbe  dangers  Incident  to 
but  not  known  to  the  servant  or  c 
understanding. 

i.  ;    NEai.KiENfBL    Evidbncm:    Quee 

of  a  city  ordinance  enacted  for  tbe 
and  properly  from  Injury  may  be  si 
support  an  action  brought  by  the  li 
lator  of  the  ordinance;  but  It  ia 
evidence  of  euch  violation  eetabllali 

6.  Appeal;  IxsTRUCTroN:  Hahiilehb  Ehii 
fact  that  an  instruction  Is  amblgu 
losing  party  was  not  prejudiced  th 
Ing  a  Judgment  amply  sustained  b; 

6.  :     Law  of  Cask,     "The  determ: 

to  this  court  In  reviewing  -the  pro 
becomes  tbe  taw  of  the  case  and 
amined  In  a  subsequent  appellate 
S6   Neb.   673. 

7.  Trial:    Vbrdict:     Ceeitaintt.    A  verdI 

against  each  of  two  defendants  i: 
rendered  uncertain  by  the  addltloi 
assessed  equally  against  each  of  tl 
Joint  verdict  apainst  both  of  the  d< 

8.  ;    :    CoiifiErTioN.     Id  aucl 

the  (rial  judRe  to  the  Jury,  at  tbe  I 
that  they  had  no  power  to  apportlo 
of  tbe  verdict,  tbe  striking  tber* 
quoted  words,  and  their  second  i 
leaving  tbeir  boit,  prespnta  no  groi 
can  successfully  predicate  error. 

9.  Damages:    Excesstvenksh.     In   the  ci 

to  prove  that  the  plaintiff  at  ihe 
yeara'  expectancy  of  life  and  was 
of  bis  injui'les  the  bn:ie  oi  bis  lef 
between  tbe  knee  and  hi|i,  so  tt 
through  the  musili's  and  fi.'sh  of  i 
suffers  pain,  mas  in  Ih^-  hosiiUal  f 
tbe  Injury  waa  an  Inch  shorter  ai 
fore  tbe  aui-ldeni;    bis   right  foot 
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not,  without  suffering  pain,  bear  his  weight  thereon  four  years 
after  the  accident;  his  nervous  system  was  severely  shocked;  he 
cannot  sleep  well,  and  is  Incapacitated  from  performing  ordinary 
labor.  Held,  A  Judgment  of  $10,000  is  not  so  excessive  as  to 
justify  this  court  in  reversing  the  judgment  or  in  compelling  a 
remittitur  therefrom. 

10.  Evidence:  Sufficiency.  The  evidence  concerning  the  defendants' 
liability  examined  and  discussed  in  the  opinion,  and  held  to  sus- 
tain a  finding  against  each  defendant. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Oreene,  Breckenridge  &  Matters,  for  appellants. 

E.  T.  Farnsworth,  contra. 

Root,  J. 

This  is  an  action  to  recover  damages  for  personal  in- 
juries cau>sed,  as  alleged,  by  the  defendants'  negligence. 
The  plaintiff  prevailed,  and  the  defendants  appeal. 

This  is  the  second  appeal  in  this  case.  The  opinions 
heretofore  written  are  rex)orted  in  83  Neb.  735,  and  85 
Neb.  331.  The  facts  established  by  the  evidence  adduced 
at  the  first  trial  are  clearly  stated  in  the  opinion  of  our 
chief  justice  in  83  Neb.  735,  but  other  evidence  received 
during  the  last  trial  imi)els  us  to  restate  the  facts. 

Twenty-fourth  street  in  the  city  of  Omaha  runs  north 
and  south,  Grant  street  runs  east  and  west,  and  enters 
Twenty-fourth  from  the  east  about  50  feet  south  of  the 
point  where  it  emerges  therefrom  in  its  course  westward. 
K^ome  20  years  before  the  plaintiff  was  injured  the  defend- 
ant telephone  company  erected  poles  and  constructed  a 
lead  of  wires  north  and  south  on  the  west  side  of  Twenty- 
fourth  street.  The  defendant  Electric  Liglit  &  Power 
Company  for  at  least  ten  years  prior  to  said  date  main- 
tained a.  line  of  poles  and  a  lead  of  wires  along  the  east 
side  of  Twenty-fourth  street.  In  1896  and  1897  the  elec- 
tric light  company  suspended  three  electric  light  wires 
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diagonally  across  Twenty-fourth  street  at  the  intersection 
of  Grant  street.  Two  of  these  wires  carried  a  current  of 
8,000  volts  each  for  arc  lights,  and  the  third  wire  con- 
ducted a  current  of  2,300  volts  for  incandescent  lamps. 
At  the  time  the  accident  occurred  the  ordinances  of  the 
city  of  Omaha  provided,  among  other  things,  with  respect 
to  wires  used  for  the  purpose  of  conducting  electricity : 

"Section  1.  No  electric  current  shall  be  used  for  illu- 
mination, decoration,  power  or  heating,  except  as  herein- 
after provided."  This  section  was  received  in  evidence 
against  the  electric  light  company  only. 

Rule  33,  and  that  part  of  rule  28  hereinafter  quoted,  j 

being  parts  of  said  ordinance,  were  received  also  in  evi-  \ 

dence  against  the  electric  light  company  only: 

"Rule  28.  Wires  must  be  drawn  taut  to  avoid  swinging  ^ 

contacts  and  in  such  cases  the  stretches  must  be  short." 

"Rule  33.  All  wires  designed  to  cari^  an  electric  light  or 
power  current  must  be  covered  with  a  substantial,  high- 
grade  insulation  not  easily  worn  by  friction,  and  when- 
ever the  insulation  becomes  impaired,  it  must  be  renewed 
at  once;  this  applies  to  joints  which  must  be  soldered  and 
as  well  insulated  as  the  conductors." 

Sections  47  and  48  of  said  ordinance  were  received  in 
evidence  against  both  of  the  defendants  and  are  as  follows: 

"Section  47.  AVhenever  it  is  necessary  for  an  electric 
light  conductor  to  approach  or  cross  the  line  of  any  fire- 
alarm  and  police-telegraph,  telegraph  or  telephone  line, 
the  same  shall  not  approach  or  cross  at  a  distance  of  less 
than  five  feet  either  above  or  below  said  fire-alarm  and 
police-telegraph,  telegraph  or  telephone  wire,  and  shall  be 
securely  fastened  on  supports  placed  as  near  as  practical 
to  said  fire-alarm  and  poli<*e-telegraph,  telegraph  or  tele- 
phone lines,  or  sliall  be  carried  in  troughs  or  boxes  across 
the  route  of  said  fire-alarm  and  police-telegraph,  telegraph 
or  telephone  line,  so  constructed  and  placed  as  to  prevent 
the  electric  light  and  police-telegraph,  telegraph  or  tele- 
phone lines  coming  in  contact  in  case  either  should  break 
or  become  detached  from  fixtures. 
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"Section  48.  That  no  wires  used  as  conductors  for  elec- 
tric lighting  purposes  shall  be  so  erected  or  placed  as  to 
interfere  by  contact,  induction  or  otherwise,  with  the  suc- 
cessful operation  of  any  fire-alarm  and  police-telegraph,' 
telegrapli  and  telephone  wire,  circuit  or  instrument." 

In  February,  1905,  the  plaintiff  entered  the  employ  of 
the  defendant  telephone  company  as  a  groundman,  and 
worked  for  it  in  that  capacity  in  the  country  until  April, 
1906,  at  which  time  he  was  transferred  to  Omaha,  and  his 
wages  increased.  He  continued  to  work  in  said  city  as  a 
groundman  until  transferred  .to  the  construction  gang, 
with  another  increase  of  wages,  June  1.  The  plaintiff  was 
injured  June  28,  and  for^the  preceding  tw^o  weeks  had  been 
riding  cable.  The  telephone  company  had  erected  a  leaden 
cable  about  1^  inches  in  diameter,  which  by  the  use  of 
iron  hooks  in  the  form  of  a  figure  8  it  suspended  from  and 
about  six  inclies  below  a  much  stronger  parallel  wire,  re- 
ferred to  as  a  "messenger."  The  hooks  were  attached  to 
the  cable  before  it  was  elevated,  but  were  not  securely 
closed  until  after  both  the  messenger  and  the  cable  had 
been  suspended  from  the  poles.  The  telephone  company 
provided  its  employees  with  a  saddle,  so  constructed  with 
an  upright  iron  frame  and  overhead  wheels  that,  when 
placed  in  position  upon  the  messenger  wire,  an  operator 
might  sit  therein,  suspended  from  the  messenger,  and 
travel  back  and  forth  at  will.  The  plaintiff  was  directed 
by  his  foreman  to  occupy  a  saddle  suspended  from  said 
messenger  and  to  securely  close  the  aforesaid  hooks.  The 
plaintiff  testifies,  in  substance,  that  he  was  afraid,  and 
stated  the  fact  to  the  foreman,  with  a  request  for  a  helper, 
but  none  was  furnished  him,  and  notwithstanding  these 
facts  he  continued  to  work  as  directed  by  his  foreman. 

1.  The  evidence,  to  our  minds,  disposes  of  the  plaintiff's 
contention  that  at  the  time  of  his  injury  he  was  tem- 
porarily engaged  in  work  he  had  not  been  employed  to 
perform.  The  evidence  clearly  proves  that  Olson  had  re- 
cently before  his  injury  received  a  promotion,  anticipated 
and  desired  by  him,  so  that  as  a  matter  of  law  he  assumed 
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and  is  divided  into  seven  sobdivis 
subdivided  into  several  paragraph 
gi'apb  of  the  seventh  subdivision  t 
fonned  "that  the  burden  of  proof 
Nebraska  Telephone  Company  to 
derance  of  the  evidence  the  defens 
(unless  the  evidence  introduced  ( 
itself  shows  such  assumption  of  ri^ 
that  the  injury  to  plaintiff  was  in  i 
which  he  knew  and  appreciated  o 
and  appreciated." 

Counsel  for  the  defendant  tele] 
ously  insist  the  burden  of  proof  i 
that  the  plaintiil's  injury  resulted 
incident  to  his  employment  and 
ordinary  understanding,  and  we  a, 
V.  Thcliii.  47  Net).  fiSG;  Missouri  . 
Neb.  793;  Chicago,  B.  &  Q.  R.  Co. 
Evaiis  Laundry  Co.  v.  Crmcford, 
Adm'r.  v.  Chicago.  Jt.  d  Q.  R.  Co. 
CoimiUdated  Itlork  Coal  Co.,  124  : 
chtiin  V.  Harris  £  Cole  Bros.,  12<) 
dot'8  not  ne<'eNSiirily  follow  that  th< 
connection  with  the  ninth  instruct! 
mislead  the  jury.  Following  the  f 
-seventh  subdivision  of  the  third  i 
found  fr<im  the  plaintiff's  evidenc 
sidered  in  the  instant  case  was  an 
to  the  employment  of  riding  cable, 
recover  from  the  telephone  compan; 
to  a  finding  that  the  plaintiff's  evii 
situaticm.  If  it  did  not  appear  f 
dcnce  that  the  risk  was  one  ordina 
ployuiont,  that  fact  could  only  ha 
defendant's  evidence.  The  verdict 
the  plaintiff,  the  jury  must  have  fo 
dence  upon  this  subject  did  not  e 
risk  was  an  ordinai-y  incident  of  ri 


division  7  of  instruct  ion  numbered  3.  We  are  of  opinion 
the  lower  court  might  iiave  instructed  with  greater  pre- 
cision upon  the  subject  of  the  burden  of  proving  an 
assumption  of  risk;  but,  considering  all  of  the  evidence 
iind  all  of  the  instructions  upon  this  subject,  we  are  of 
opinion  tliere  was  no  error  in  instruction  numbered  3 
prejudicial_  to  the  defendant  telephone  company.  Code, 
sec.  145. 

3.  The  fourth  instruction  given  by  the  court  is  as  fol- 
lows: "You  are  instructed  that  negligence  is  the  failure  to 
do  what  n'asonable  and  prudent  persons  would  .ordinarily 
have  done  umler  the  circumstances  of  the  situation,  or 
doing  what  reasonable  and  prudent  persons,  under  the  ex- 
isting circumstames,  would  not  hav  done.  And  in  this 
connection  you  are  further  instructed  that  evidence  of  the 
violation  of  a  city  ordinance  is  to  be  taken  by  you  as  evi- 
demre  tending  to  show  negligence  on  the  part  of  the  person 
or  corporation  shown  to  have  violate  anch  ordinance;  and 
it  is  to  be  considered  in  connection  with  all  the  other  evi- 
dence in  the  case  in  determining  that  question."  Counsel 
for  the  defendants  say  the  ordinance  relat*^  solely  to  the 
duty  of  the  electric  light  company,  and  was  not  violated 
by  .the  tPlei)hone  company.  If  we  admit  the  premises,  the 
couclusiou  of  prejudice  does  not  necessarily  follow.  The 
proof  is  satisfactory  that  the  electric  light  company  did 
violate  the  ordinance,  and,  if  the  telephone  company  did 
not,  the  instruction  could  not  prejudice  it.  We  do  not 
forget  the  court  received  secticms  47  and  48  of  the  city 
ordinance  as  evidence  against  both  defeuflnnts;  hut  this- 
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nothing  on  the  face  of  the  verdict  to  suggest  that  the  jury 
sought  to  apportion  damages,  but  each  defendant  is  held 
for  the  entire  recovery.  Striking  out  the  last  clause  of 
the  verdict  did  not  change  the  liability  of  either  defendant 
State  V.  Beall,  48  Neb.  817. 

6.  The  defendants  urge  that  the  damages  are  excessive^ 

« 

the  result  of  passion  and  prejudice,  and  that  the  evidence 
does  not  sustain  the  recovery.  Upon  this  point  the  proof 
establishes  that  the  plaintiff,  as  a  result  of  the  electric 
shock,  was  thrown  from  the  saddle,  30  feet,  to  the  paved 
street ;  he  suffered  a  compound  fracture  of  the  bone  in  his 
left  thigh,  and  the  broken  bone,  after  being  forced  through 
muscles  and  flesh,  protruded  from  the  limb,  and  he  was 
confined  to  the  hospital  five  weeks.  The  plaintiff's  left  leg, 
as  a  result  of  those  injuries,  is  smaller  and  shorter  than 
its  mate ;  the  ligaments  in  the  instep  of  his  right  foot  were 
bruised  and  strained,  so  that  four  years  after  the  injury 
he  suffered  pain  when  compelled  to  bear  his  weight  upon 
that  foot.  The  shock  has  seriously  affected  the  plaintiff's 
nervous  system  and  interferes  with  his  ability  to  sleep. 
The  testimony  is  undisputed  that  those  injuries  are  per- 
manent and  the  plaintiff  cannot  perform  an  ordinary  day's 
labor.  Olson  has  suffered,  and  for  an  indefinite  period, 
in  all  probability,  will  suffer,  severe  pain.  At  the  time  of 
the  accident  the  plaintiff's  expectancy  of  life  was  over  38 
years,  and  he  was  earning  |2  a  day.  Because  of  his  con- 
dition, induced  by  his  injuries,  the  plaintiff's .  earning 
capacity  has  been  almost  destroyed.  This  court  cannot 
compute  the  compensation  that  should  be  awarded  for 
pain  suffered,  or  reasonably  certain  to  be  suffered,  by  the 
plaintiff,  nor  can  we  measure  the  amount  of  money  he 
should  receive  for  the  humiliation  he  will  endure  by  reason 
of  his  crippled  condition,  or  tor  a  possible  decrease  in  his 
natural  life.  While  the  recovery  is  considerable,  we  do 
not  think  it  is  so  excessive,  all  of  the  elements  of  damage 
being  considered,  that  we  should  either  reverse  the  judg- 
ment or  compel  a  remittitur. 

7.  Counsel  insist  the  evidence  will  not  sustain  a  verdict 
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against  either  defendant.  We  shall  not  attempt  to  restate 
the  evidence.  It  may  be  said,  however,  that  the  electrip 
light  company  for  ten  years  prior  to  the  accident  had 
maintained  its  wires  at  the  intersection  of  Twenty-fourth 
and  Grant  streets  in  violation  of  the  terms  of  tlie  city 
ordinance,  and  the  defendants  should  be  charged  with 
knowledge  of  that  fact.  The  evidence  discloses  that  the 
telephone  company  for  some  time  prior  to  the  accident 
maintained  a  cable  upon  its  poles  along  Twenty-fourth 
street  at  the  point  where  the  plaintiff  was  injured,  so  that 
the  electric  light  company  should  be  charged  with  notice 
of  the  fact  that  an  employee  of  tlie  teleplione  company 
might  ride  that  cable  for  the  purpose  of  making  repairs 
witlumt  regard  to  new  construction,  and  it  will  not  be 
heard  to  say  it  should  not  be  held  in  reason  to  have  antici- 
pated the  appearance  of  the  plaintiff  at  said  point.  The 
telephone  company,  in  addition  to  the  notice  given  to  it 
by  the  long  continued  location  of  said  electric  liglit  wires, 
knew  through  its  foreman,  in  control  of  the  construction 
and  suspension  of  the  new  cables,  of  the  dangerous  con- 
ditions refen-ed  to.  With  that  knowledge  it  directed  the 
plaintiff,  a  man  of  slight  experience,  to  ride  an  iron- 
framed  saddle  suspended  from  the  aerial  cable,  without 
warning  him  of  the  presence  of  the  electric  liglit  wires  or 
of  the  terrible  shock  he  would  receive  the  instant  that 
saddle  should  so  much  as  touch  one  of  those  wires,  whether 
they  were  insulated  or  uninsulated. 

In  our  opinion  there  is  sufficient  evidence  to  sustain  a 
finding  that  each  defendant  was  guilty  of  negligence  and 
that  the  plaintiff  should  recover  therefor.  The  issue  of 
the  plaintiff's  cimtributory  negligence  was  jn'operly  sub- 
mitted to  the  jury,  and  their  verdict  finding  against  this 
defense  is  sustained  by  the  evidence.  Therc^  are  some  argu- 
ments in  the  defendants'  briefs  not  sp(Hificnlly  ref(»iTed  to 
in  this  opinion.  They  have  all  been  considered,  but  in  our 
judgment  they  do  not  raise  issues  so  im])ortant  as  to  jus- 
tify extending  this  opinion  by  dis])osing  of  them  in  detail 
and  we  shall  not  make  further  reference  thereto. 


^ 
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"No  person  having  a  direct  legal  interest  in  the  result  of  any 

civil  action  or  proceeding,  when  the  adverse  party  is  the  repre-  I 

sentative  of  a  deceased  person,  shall  be  permitted  to  testify  to  j 

any  transaction  or  conversation  had  between  the  deceased  per-     . 

son  and  the  witness." 


Appeal  from  the  district  court  for  Cass  county: 
Leandeh  M.  Pemberton,  Judge.    Reversed. 

A.  N,  iiullivan  and  Matthew  Gering,  for  appellants. 

Byron  Clark  and  William  A,  Robertson^  contra. 

Rose,  J. 

The  petition  contains  two  counts.  The  first  is  eject- 
ment for  a  tract  of  land  in  Cass  county,  and  the  second 
is  for  tlie  rents  and  profits  thereof  for  four  years  prior  to 
the  bringing  of  the  suit.  Plaintiff  claims  the  land  under 
the  will  of  her  father,  John  W.  Clark,  who  died  February 
15,  1889.  She  traces  the  title  to  testator  in  the  following 
manner.  The  realty  described  was  formerly  school  land, 
and  was  purchased  from  the  state  by  M.  J.  Foote  under 
a  contract  dated  February  16,  1882.  By  mesne  assign- 
ments testator  acquired  the  interests  of  Foote  through  H. 
A.  Bragg,  and  paid  the  remainder  of  the  purchase  price 
December  24,  1888.  The  state  deeded  the  land  to  "John 
W.  Clark,  his  heirs  and  assigns,"  February  23,  1889,  a 
date  subsequent  to  his  death.  That  the  deed  was  executed 
after  the  death  of  the  grantee  named  therein  is  not  ma- 
terial to  this  controversy,  how^ever,  for  the  reason  that 
both  plaintiff  and  defendants  assert  rights  under  it. 

In  resisting  the  suit,  the  position  of  defendants,  for 
present  purposes,  may  be  summarized  as  follows:  John 
W.  Clark,  from  1884  until  liis  death  February  15,  1889, 
was  a  i)artner  of  Thomas  M.  Howard.  In  the  firm  name 
of  Clark  &  Howard  they  were  engaged  in  the  real  estiite 
and  loan  business  at  Weeping  Water.  The  firm  for  its 
own  benefit,  with  its  own  mcmey,  bought  the  school- 
land  contract  from  H.  A.  Bragg,  and  for  convenience  in 


\ 


^ 
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transacting  its  business  took  the  assignment  in  the  name 
of  John  W.  Clark.  Under  Clark's  will,  after  his  death, 
his  brother,  Thomas  K.  Clark,  became  executor  and  trus- 
tee, and  as  such  obtained  from  the  county  court  a  license 
to  sell,  and  afterward  sold  to  Howard,  testator's  partner- 
ship interests,  including  the  school-land  contract.  Through 
this  sale  the  executor  realized  the  full  amount  of  testator's 
interest  in  the  land.  Later  Thomas  K..  Clai*k  purchased 
from  Howard,  the  surviving  partner,  an  interest  in  the 
partnership,  which  was  afterward  conducted  in  the  name 
of  tlie  new  firm  of  Clark  &  Howard.  Jacob  Fleischmann, 
defendant,  bought  the  land  from  the  new  firm  for  $2,535, 
December  16,  1889,  procured  a  deed  February  28,  1890, 
from  Tliomas  K.  Clark,  executor  and  trustee  of  the  estate 
of  John  W.  Clark,  deceased,  took  possession  under  his  deed 
March  1,  1890^  and  has  been  in  possession  ever  since.  In 
the  meantime  he  made  improvements  to  the  extent  of 
^5,000.  The  facts  are  more  fully  stated  in  an  opinion  on 
a  former  appeal.    Clark  v.  Fleischmann,  81  Neb.  445. 

The  case  has  l)een  twice  tried  in  the  district  court.  At 
the  first  trial  the  suit  was  dismissed  after  the  parties  had 
introduced  their  proofs.  Prom  the  judgment  of  dismissal 
plaintiff  appealed  to  this  court,  where  it  was  held  that  the 
evidence  was  insufficient  to  show  the  laud  was  the  prop- 
erty of  the  partnership,  and  that,  if  it  was  not,  the  title 
vested  in  plaintiff  under  the  will.  In  the  opinion,  how- 
ever, it  was  observed:  "It  may  be  that  evidence  can  be 
produced  on  another  trial  showing  that  the  decedent's 
interest  in  the  copartners! lip  was  sold  and  that  the  land 
in  controversy  was  a  part  of  the  assets  of  the  firm.  If 
such  was  the  case,  and  the  sale  received  the  approval  of 
the  probate  court,  that,  of  course,  would  divest  the  plain- 
tiff of  any  interest  in  the  land.  The  estate  has  not  yet 
been  settled.  The  executor  has  not  made  his  final  report 
or  receivcKl  his  discharge.  If  the  land  in  controversy  has 
been  sold  as  a  part  of  the  assets  of  the  copartners!)  ip,  the 
executor  on  final  settlement  must  account  for  the  pro- 
ceeds."   Clark'V.  Fleischrnnnn,  81  Neb.  445,  456.    Upon  a 
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retrial  in  the  district  court  plahitiflf  recovered  a  judgment 
for  the  land  and  for  rents  and  profits  thereof  in  the  sum 
of  11^580.25.  The  case  is  now  presented  on  an  api)eal  by 
defendants. 

At  the  second  trial  in  the  district  court  the  prooib  ad- 
duced at  the  first  were  received  in  evidence  and  defendant 
Jacob  Fleischmann  was  re-examined  as  a  witness  in  his 
own  behalf.  In  addition  defendants  offered  the  deposition 
of  Thomas  M.  Howard,  whose  testimony,  among  other 
things,  tends  to  prove :  For  three  years  prior  to  the  death 
of  John  W.  Clark,  the  latter  and  Howard  were  partners 
at  Weeping  Water  under  the  firm  name  of  Clark  & 
Howard,  and  as  such  were  dealers  in  real  estate  and  farm 
loans.     In  the  name  of  John  W.  Clark  the  firm  took  an  . 

assignment  of  the  school-land  contract  from  H.  A.  Bragg.  | 

The  purchase  was  made  with  firm  money  and  the  school- 
land  contract  was  firm  property,  though  the  assignment 
was  taken  in  Clark's  name.  The  land  was  sold  by  the  new 
firm  of  Clark  &  Howard  to  Jacob  Fleischmann  and  deeded 
to  him  by  Thomas  K.  Clark,  executor  and  trustee  of  the 
estate  of  John  W.  Clark,  deceased,  the  latter  having  taken 
the  assignment  in  his  own  name  when  acting  for  the  part- 
nership. Howard  received  one-half  of  the  purchase  price, 
the  full  amount  of  which  was  paid  to  the  firm.  One  ques- 
tion was  answered  by  the  witness  Howard  as  follows: 
'^After  the  death  of  John  W.  Clark  and  the  appointment 
of  T.  K.  Clark  as  executor  and  trustee,  I  purchased  from 
said  executor  the  entire  interest  of  John  W.  Clark  in  the 
Slum's  business  and  partnership  property,  and  paid  him  for 
it.  The  contract  for  said  school-land  was  included  in  this 
purchase.  After  I  bought  Clark's  interest,  a  new  partner- 
ship was  formed  between  Thomas  K.  Clark  and  T.  M. 
Howard,  under  the  firm  name  of  Clark  &  Howard.  When 
we  formed  the  new  partnership  I  sold  half  of  my  interest 
in  the  business  to  Thomas  K.  Clark,  and  the  sale  to  Mr. 
Fleischmann  was  made  by  the  new  firm  of  Clark  & 
Howard,  who  considered  themselves  the  owners  of  the  con- 
tract for  said  school  lands."     Howard,  according  to  his 
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own  testimony,  paid  the  executor  for  John  W.  Clark^s  in- 
terest in  the  land,  and  it  was  sold  to . Fleischmann  with 
the  executor^s  consent. 

To  siipi)ort  the  defense  already  outlined,  Howard's  testi- 
mony in  the  form  of  a  deposition  was  offered  in  connection 
with  other  proofs  properly  admitted,  but  in  the  main  was 
rejected  by  the  trial  court  under  section  329  of  the  code, 
which  declares :  "No  person  having  a  direct  l^al  interest 
in  the  result  of  any  civil  action  or  proceeding,- when  the 
adverse  party  is  the  representative  of  a  deceased  person, 
shall  be  permitted  to  testify  to  any  transaction  or  conver- 
sation had  between  the  deceased  person  and  the  witness, 
unless  the  evidence  of  the  deceased  person  shall  have  been 
taken  and  read  in  evidence  by  the  adverse  party  in  regard 
to  such  transaction  or  conversation,  or  unless  such  repre- 
sentative shall  have  introduced  a  witness  who  shall  have 
testified  in 'regard  to  such  transaction  or  conversation,  in 
which  case  the  person  having  such  direct  legal  interest 
may  be  examined  in  regard  to  the  facts  testified  to  by  such 
deceased  person  or  such  witness,  but  shall  not  be  per- 
mitted to  further  testify  in  regard  to  such  transaction  or 
conversation." 

In  effect  the  trial  court  held  that,  under  the  foregoing 
provision  of  the  code,  Howard  was  not  a  competent  wit- 
ness to  testify  that  the  partnership  purchased  and  owned 
the  school-land  contract  in  controversy— a  transaction 
material  to  the  defense  pleaded.  The  correctness  of  this 
ruling  is  the  controlling  question  presented  by  the  appeal. 
An  examination  of  the  statute  is  therefore  unavoidable. 
It  will  also  be  necessary  to  consider  the  real  nature  of  the 
transaction  itself  in  testing  the  competency  of  the  witness. 
1  Wharton,  Law  of  Evidence  (3d  ed.),  sec.  468.  "Every 
human  being  of  sufficient  capacity  to  understand  the  obli- 
gation of  an  oath,"  declares  the  code,  "is  a  competent  wit- 
ness in  all  cases,"  except  as  otherwise  provided  by  statute. 
Code,  sec.  328.  Witnesses  are  only  incapacitated  by  spe- 
cific, statutory  exceptions  to  the  general  provision  which 
makes  them  competent  to  testify  in  all  cases.    Experience 
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has  shown  that  the  rejection  of  testimony  in  obedience  to 
rules  establislied  by  the  code  st>iuetinies  results  in  in- 
iquities more  shocking  than  the  evils  against  wliich  the 
legislation  is  dir(H.*ted,  and  for  this  and  otlier  reasons 
courts  are  not  inclined  to  extend  the  statutory  provisions 
beyond  the  import  of  the  terms  used  hy  the  legislature. 
Why  was  Howard's  testimony  rejected?  It  was  because 
the  trial  court  was  of  the  opinion  that  the  witness  had  a 
direct  l^al  intc^rest  in  the  result  of  the  suit;  that  the 
adverse  party  was  the  representative  of  a  deceased  person; 
that  the  witness  in  his  deposition  testified  to  a  "transac- 
tion or  conversation  had  between  the  deceased  person  and 
the  witness.'' 

Within  the  meaning  of  the  latter  clause,  was  the  transac- 
tion to  which  Eloward  testified  a  transaction  "between  the 
deceased  j)ers(m  and  the  witness"?  He  was  not  a  party  to 
the  suit  nor  to  any  deed  in  either  party's  chain  of  title. 
This  was  the  sul)stance  of  the  transaction :  The  piartner- 
ship,  which  had  been  composed  of  the  witness  and  John 
W.  Clark,  now  deceased,  bought  for  partnership  jmrposes 
the  school-land  contract  in  controversy  and  paid  for  it 
with  partnei*ship  funds.  The  assignment  was  taken  in  the 
name  of  John  W.  Clark,  one  of  the  partners,  Tliis  was  a 
transaction  between  the  partnership  and  the  liolder  of  the 
school-land  contract.  To  the  actual  transai^tion  the  rela- 
tion of  the  witness  and  the  de(*eas(*d  person  was  exactly 
the  same.  liotli  were  partners  on  the  same  side  of  the  same 
bargain.  The  firm,  composed  of  the  two  members,  was  pur- 
chaser. Their  interests  were  identical.  A  text-writer 
says:  "The  exception  does  not  incapacitate  where  the 
transaction  was  with  two  or  more  parties,  of  whom  one  is 
dead,  while  the  otlier,  against  whom  suit  is  brought,  sur- 
vives." 1  Whnrton,  Law  of  Evidence  (3d  ed.),  sec.  409. 
In  Hardy  d  Bros,  v,  Chcmpailcc  Bank,  51  :Md.  562,  598, 
the  foregoing  rule  w^as  quoted  with  approval,  the  ccmrt  of 
api)eals  saying:  "If  that  construction  is  good  as  applied 
to  the  co-contractors  on  the  defendant  side  of  the  contract, 
it  is  equjilly  good  as  ai)plied  to  the  co-ccmtrnctors  on  the 
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plaintiff  side  of  the  contract."  In  Hay  ward  v.  French,  12 
Gray  ( Mass. )  453,  459,  it  was  said :  "The  proviso  in  the 
statute  of  1857,  c.  305,  ^that  where  one  of  the  original  par- 
ties to  the  contract  or  cause  of  action  then  in  issue  and 
on  trial  is  dead,  the  other  party  shall  not  be  admitted  to 
testify  in  his  own  favor,'  is  not  applicable  to  a  case  of  a 
suit,  brought  against  a  copartnership  originally  consisting 
of  three  members,  one  of  whom  has  deceased  before  the 
trial,  and  on  which  trial  the  plaintiffs  are  offered  as  wit- 


nesses." 


■  

The  transaction  described  by  the  witness  Howard  was 
not  between  the  partners  as  individuals.  It  was  not  be- 
tween John  W.  Clai:k,  "the  deceased  person,"  and  Thomas 
M.  Howard,  "the  witness."  It  was  a  transaction  between 
the  partnership,  composed  of  both  Clatk  and  Howard,  on 
one  side,  and  the  holder  of  the  school-land  contract,  on  the 
other  side,  and  was  not  therefore  a  transaction  "between 
the  deceased  person  and  the  witness."  It  follows  that  the 
surviving  partner  is  not  prevented  by  section  329  of  the 
code  from  testifying  to  the  real  nature  of  the  purchase. 
'■  For  the  erroneous  rejection  of  testimony  material  to  the 

defense,  the  judgment  is  reversed  and  the  cause  remanded 

for  further  proceedings. 

Reversed. 
Root,  J.,  not  sitting. 


State,  ex  rbl.  Pleasant  J.  Barron,  et  al.,  appellants, 
V.  Henry  W.  Neff  et  al.,  appellees. 

Filed  October  7,  1910.    No.  16,661. 

Municipal  Corporations:  Cities  of  Second  Class:  Election  of  Coun- 
ciLMEN  AT  Large.  Under  article  I,  ch.  14,  Comp.  St  1909,  the 
electors  of  a  city  of  the  second  class  having  a  population  of  more 
than  1,000  and  less  than  5,000  have  no  authority  to  elect  coun- 
cilmen  at  large,  and  the  canvassing  board  should  not  be  required 
by  mandamua  to  canvass  the  returns  of  an  election  to  fill  such 
offices. 
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Appeal  from  the  district  court  for  Scott's  lUuli*  county : 
Hanson  M.  Grimes,  Judge.    Affirmed, 

G.  (/•  McElroy  and  Willia/m  Morrow,  for  appellants. 

Beach  Coleman  and  Wright,  Duffie  &  Wright,  contra. 

m 

Rose,  J, 

This  is  an  application  to  the  district  court  for  a  per- 
emptory writ  of  mandamus  commanding  respondents  as 
the  board  of  trustees  of  the  village  of  Scottsblnfif  to  con- 
vene and  canvass  the  votes  cast  at  an  election  held  April 
5,  1910,  for  the  purpose  of  electing  officers  of  Scottsbluflf 
as  a  city  of  the  second  class  having  a  population  of  more 
than  1,000.  Relators  refused  to  plead  further  after  a  de- 
murrer to  their  application  had  been  sustained.  A  dis- 
missal of  the  action  followed,  and  they  have  appealed. 

Tlie  litigation  grew  out  of  an  effort  on  part  of  relators 
and  others  to  supersede  the  present  village  government  by 
the  form  of  government  prescribed  in  tlie  charter  of  cities 
of  the  second  class,  to  which  Scottsblutf  now  belongs.  The 
pleading  filed  by  relators  shows  in  substance  these  facts : 
The  village  clerk  gave  public  notice  that  the  annual  elec- 
tion would  be  held  at  the  oflSce  of  the  Pathfinder  Lumber 
Company,  April  5,  1910,  to  elect  two  village  trustees  and 
to  vote  on  the  proposition  to  retain  village  government. 
No  official  notice  of  an  election  for  city  officers  was  given. 
Some  of  the  electors  met  at  the  time  and  place  mentioned ; 
but,  finding  no  election  board,  proceeded  to  organize  one 
from  their  own  number.  They  then  adjourned  to  the 
Herald  building,  which  is  situated  across  a  street  from  the 
polling  place  designated  by  the  village  clerk,  held  an  elec- 
tion for  city  officers  in  the  buildiug  to  which  they  ad- 
journed, counted  the  ballots,  umde  return  to  the  board  of 
village  trustees,  and  demanded  a  canvass,  which  was  re- 
fused. In  the  meantime  the  village  election  was  in 
progress  at  the  office  of  the  Pathfinder  Lumber  CSompany, 
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and  resulted  in  the  election  of  two  trustees  and  in  the  re- 
jection of  the  proposition  to  retain  village  government. 

The  question  presented  is:  Did  the  district  court  err 
in  denying  the  writ  to  compel  the  board  of  village  trustees 
to  canvass  the  votes  cast  for  city  officers?  Councilmen  are 
officers  essential  to  city  government  under  the  charter  of 
cities  of  the  second  class.  The  city  must  be  divided  into 
not  less  than  two  nor  more  than  six  wards.  The  council 
must  consist  of  not  less  than  four  nor  more  than  twelve 
citizens.  "Each  ward  in  each,  city,"  says  the  charter, 
"shall  have  at  least  two  councilmen,  who  shall  be  chosen 
by  the  qualified  electors  of  their  respective  wards."  Comp. 
St.  1909,  ch.  14,  art.  I,  sees.  2-4.  There  was  no  such  an 
office  as  councilman  at  large.  Relators  pleaded  that,  not- 
withstanding Scottsbluff  was  a  city  of  the  second  class 
prior  to  April  5,  1910,  respondents  refused  to  divide  it  into 
wards  and  to  give  notice  of  the  election  of  city  officers 
April  5,  1910.  These  allegations,  when  considered  with 
the  entire  pleading  and  the  city  charter,  show  that  the 
voters  attempted  to  elect  councilmen  at  large:  That  there 
were  no  such  offices  is  clearly  established  by  the  statute 
cited.  Public  offices  are  created  by  law.  No  officer  can 
be  elected  where  there  is  no  office  to  fill.  Norton  v.  Shelby 
County ,  118  U.  S.  425.  There  having  been  no  such  offices 
as  councilmen  at  large  in  cities  of  the  second  class,  to 
•  which -Scottsbluflf  belongs,  no  duty  reijuircl  the  board  of 
village  trustees  to  canvass  the  returns.  This  reason  alone 
is  sufficient  to  justify  the  ruling  of  the  district  court  in 
denying* the  writ,  and  further  inquiry  into  the  irregularity 
or  invalidity  of  the  election  in  questicm  is  unnecessary. 


Affirmed. 
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In  rb  Grover  C.  McDonald. 

Carl  Anderson  et  al.,  appellants,  v.  Grovbr  O.  McDon- 
ald, APPHLLBB. 

FnjB)  October  7,  1910.    No.  16,733. 

1.  Intoxicating  Liquors:  Issuance  of  Licenses.  A  license  to  sell  in- 
toxicatingr  liquors  is  in  the  nature  of  a  personal  trust,  and  the 
applicant  for  such  license  must  be  a  person  competent,  willing 
and  intending  himself  to  carry  out  such  trust. 

2. :    .    And  where  the  evidence  fairly  shows  that  the  one 

in  whose  name  an  application  for  such  a  license  is  made  is  not 
the  real  party  in  interest,  but  that  such  license  is  being  sought 
for  the  purpose  of  enabling  another  to  do  business  thereunder, 
it  is  the  duty  of  the  licensing  board  to  refuse  to  issue  such 
license. 

8. :     .     Evidence  examined  and  set  out  in  the  opinion 

Aekt  amply  sufficient  to  show  that  the  applicant  in  this  case  is 
not  the  real  party  in  interest. 

Appeal  from  the  district  court  for  Gosper  county: 
EoBHRT  C.  Orr,  Judge.    Reversed  with  directions. 

Perry,  Lamhe  &  Butler,  for  appellants. 
W.  S.  Marian,  contra. 

Fawoett,  J. 

On  April  14,  1910,  Grover  C.  McDonald  filed  with  the 
clerk  of  the  village  of  Elwood  a  petition  praying  for  a 
license  to  sell  malt,  spirituous  and  vinous  liquors  in  Siiid 
village.  A  remonstrance  was  filed  and  overruled,  and 
remonstrators  appealed  to  the  district  court,  where  the 
action  of  the  village  board  was  affirmed.  Remonstrators 
now  appeal  to  this  court. 

Remonstrators  urge  four  principal  reasons  why  the 
license  ai)plied  for  should  not  have  been  issued.  HaAing 
reached  the  conclusion  that  the  third  reason  assigned  is 
good,  the  others  will  not  be  considered. 
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The  third  reason  assigned  is  that  the  applicant  for  a 
license  is  not  the  real  party  in  interest,  but  is  simply  a 
dummy  for  his  brother,  Edward  L.  McDonald.    The  rules 
of  evidence  were  to  some  extent  ignored  by  the  licensing 
board  (m  the  hearing  of  this  application,  in  this :  that  all 
objections   were  overruled.    The  result  was  that   some 
evidence  wajs  received  which  ought  to  have  been  excluded. 
Considerable  hearsay  evidence  was  received,  to  which  the 
only  objection  offered  was  that  it  was  immaterial.    In 
nearly  all  of  those  instances  the  objection  was  not  good, 
and  that  evidence  was  properly   received.    The  record, 
taken  as  a  whole,  and  considering  only  the  evidence  prop- 
erly received,  fairly  shows  the  following  facts:    That  the 
building  where  the  saloon  business  was  to  be  carried  on 
is  situated  on  lot  3,  block  20,  in  the  village  of  El  wood; 
that  E.  L.  ilcDonald,  a  man  of  mature  years  and  a  brother 
of  the  petitioner,  is  the  owner  of  the  lot,  building  and 
saloon  furniture  and  fixtures ;  that  he  originally  conducted 
the  saloon  business  in  said  building,  but,  on  account  of  his 
violati(m  of  the  Slocumb  law,  he  was  unable  in  1909  to 
obtain  a  license  for  himself;  that  he  thereupon  procured 
u  license  to  be  issued  in  the  name  of  cme  William  S. 
Darnell  for  that  year;  that  during  said  year  the  said  E.  L. 
McDonald  was  in  and  abcmt  the  saloon  acting  as  pro- 
prietor, as  one  witness  puts  it:    "Ed  McDonald  appeared 
to  be  the  boss  and  owner" ;  that  Darnell  was  arrested  and^ 
prosecuted  for  a  violation  of  the  law,  and  E.  L.  McDonald 
employed  counsel  to  defend  him,  and  paid  such  counsel 
?100  for  said  service;  that  at  the  time  applicant  filed  his 
l)etition  with  the  clerk  of  the  village  board,  E.  L.  McDon- 
ald accomi)anied  him  to  the  office,  and  at  the  same  time 
filed  a  petition  for  a  license  himself;  that  these  two  peti- 
tions are  signed  by  identically  tlie  same  persons.     One  of 
them  prayed  that  a  license  be  issued  to  G.  C.  McDonald 
for  the  sale  of  liquor  in  the  building  above  referred  to,  and 
the  other  that  a  license  be  issued  to  E.  L.  McDonald  for 
the  sale  of  liquors  in  the  same  building.    E.  L.  McDonald 
signed  the  G.  O.  McDonald  petition  as  signer  No.  31,  and 
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du(!ted  himself  that  he  was  unable  to  obtain  a  license  to 
sell  intoxicating  liquors,  either  in  Elwood  or  Arapahoe; 
that  he  used  Darnell  in  1909  at  Elwood,  and  his  young 
brother,  Ci.  C.  McDonald,  at  Arapahoe  in  1908,  and  is  now 
attempting  to  use  him  again  for  the  current  year  in 
Elwood,  all  for  the  purpose  of  evading  the  law  and  obtain- 
ing the  benefit  of  liceii.ses  which  he  himself  could  not 
obtain. 

Conceding  that,  where  bad  faith  is  alleged  by  those 
opposing  the  granting  of  a  license,  the  burden  rests  upon 
the.  remonstrators  to  introduce  evidence  tending  to  show 
tliatthe  applicant  is  not  acting  in  good  faith,  this  issue 
is  to  be.  tried  as  other  issues  of  like  character,  and  the 
ordinary  rule  should  be  applied  that,  when  one  who  has  a 
negative  to  prove  has  introduced  evidence  tending  to  prove 
it  and  the  knowledge  in  regard  to  the  matter  in  dispute 
and  the  evidence  upon  the  question  is  wholly  or  largely  in 
the  possesvsion  of  the  other  party,  it  devolves  upon  such 
party  to  produce  the  evidence  at  his  command.  This  rule 
did  not  reiiuire  conclusive  evidence  from  the  remonstrators 
in  the  first  instance  in  order  to  put  the  applicant  upon  his 
proof  as  to  those  points;  and,  having  failed  to  furnish  such 
])roof,  if  any  he  had,  he  must  suffer  the  consequences  of 
such  failure.  In  this  case  the  evidence  introduced  by 
remonstrators  tends  strongly  to  prove  that  the  application 
i)f  Grover  C.  McDcmald  was  not  made  in  his  own  interest, 
and  that  he  had  no  intention  of  engaging  in  the  saloon 
business  in  Elwood  on  his  own  account.  This  evidence, 
standing,  as  it  does,  without  contradiction  or  explanation 
(  n  his  part,  must  be  held  to  conclusively  establish  the  fact 
that  he  is  not  acting  in  good  faith  and  is  not  the  real  party 
in  interest.  It  is  taxing  our  credulity  too  much  to  ask  us 
to  say  by  a  judgment  of  aflarmance  tlmt  G.  C.  McDonald 
is  the  real  party  in  inter(sst  in  the  present  case.  The  stat- 
utes of  this  state  reciuire  that,  before  a  license  shall  be 
issued,  a  petition  must  be  presented,  signed  by  30  resident 
freeholders,  setting  forth  tliat  the  api)licant  is  a  man  of 
respectable  character  and  standing  and  a  resident  of  this 
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state,  and  praying  that  a  license  may  be  issued  to  him. 
The  statute  doc^  not  niean  that  a  man  of  respectable  char- 
acter and  standing  and  a  resident  of  this  state,  such  as 
G.  C.  McDonald  may  be,  can  pennit  his  name  to  be  nsed 
i\\  another,  who  is  not  a  man  of  respectable  character  and 
standing  and  a  resident  of  the  state,  for  the  purpose  of 
conducting  a  business  under  a  license  which  he  himself 
could  not  obtain.  In  the  case  of  In  re  Application  of 
Krug,  72  Neb.  576,  we  held :  "A  license  to  deal  in  intoxi- 
cating liquors  is  in  the  nature  of  a  personal  trust,  and  the 
applicant  for  such  privilege  must  be  a  person  able,  willing 
and  competent  to  carry  out  such  trust,  and  not  delegate 
it  entirely  to  others."  We  also  held:  "Under  the  provi- 
sion of  section  1,  ch.  50,  Comp.  St.  1903,  the  licensing 
board,  upon  the  hearing  of  an  application  to  grant  a  liquor 
license,  must  pass  upon  the  character  and  standing  of  t\w 
applicant  and  his  citizenship,  and  the  board  is  without 
authority  to  delegate  these  functions  to  another  person  of 
corporation  by  issuing  the  license  in  the  name  of  one 
shown  to  be  not  tlie  real  party  in  interest,  upon  the  under- 
standing that  such  person  or  cori)oration  will  select  a 
person  to  conduct  the  business  under  the  license.''  The 
gist  of  that  holding,  it  will  be  seen,  is  that  the  licensing 
board  must  pass  upon  the  character  and  standing  of  the 
applicant  and  his  citizenship,  and  that  the  board  is  with- 
out authority  to  grant  a  license  in  the  name  of  one  shown 
to  be  not  the  real  party  in  interest.  Speaking  througli 
Mr.  Chief  Justice  Holcomb  in  that  case,  we  said:  "The 
undisputed  evidence  in  this  case  discloses  that  the  appli- 
cant to  whom  the  license  was  granted  by  the  licensing; 
board  was  not  the  real  party  in  interest.  It  is,  by  the  evi- 
dence submitted  in  support  of  the  objections  filed  to  thi^ 
granting  of  the  license  applied  for,  rendered  manifest  that 
the  business  of  dealing  in  intoxicating  liquors  f  a*  which 
the  license  was  granted  was  to  be  conducted  under  the  un- 
qualified control,  ownershi])  and  proprietorship  of  a  third 
party,  for  whose  sole  and  ex(*hisive  use  and  benefit  the 
license  was  being  obtained.     The  only  possible  qualifica- 
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tion  of  absolute  ownership  of  the  business  of  owning  and 
dealing  in  intoxicating  liquors  for  the  sale  of  which  the 
license  was  granted  is  some  evidence  to  the  effect  that  the 
owner  of  the  saloon  would  be  required  to  conduct  an 
orderly  place  of  business.  In  principle,  the  ease  at  bar 
comes  altogether  within  the  rule  announced  in  In  re 
Tierney,  71  Neb.  704."  In  State  v.  Lydick,  11  Neb.  366, 
speaking  through  Mr.  Justice  Cobb^  we  said :  "An  exam- 
ination of  the  above  provisions  of  law  can  scarcely  fail 
to  satisfy  any  one  that  the  people  of  this  state  have  re- 
served to  themselves,  acting  through  the  several  local 
boards,  county  and  city,  the  right  to  discriminate  between 
the  different  applicants  for  liquor  licenses,  to  license  such 
applicants  as  upon  the  principles  laid  down  should  be 
deemed  worthy,  and  refuse  those  who,  upon  the  applica- 
tion of  the  same  principles,  should  be  held  to  be  unworthy. 
A  licensee,  under  the  above  provisions,  accepts  from  the 
authorities  a  personal  trust  and  assumes  personal  duties 
and  responsibilities  quite  repugnant  to  the  idea  of  his  sell- 
ing his  license  along  with  his  stock  on  hand,  furniture  and 
fixtures.  Under  statutes  much  less  discriminating  than 
ours,  it  has  been  held  by  the  courts  of  Kentucky,  Indiana, 
Delaware,  Alabama,  Louisiana,  Pennsylvania,  New  York, 
and  other  states,  that  a  liquor  license  is  a  personal  trust 
or  permit,  and  is  incapable  of  assignment."  If,  as  there 
held,  the  granting  of  a  license  imposes  on  a  licensee  such 
a  personal  trust  that  he  cannot,  when  he  sells  his  business, 
transfer  the  license  with  it  to  another  party,  clearly  he 
cannot  in  the  first  instance  permit  his  name  to  be  used  as 
a  mere  dummy  to  procure  the  issuance  of  a  license  to  one 
who  could  not  obtain  such  license  himself.  To  our  minds, 
the  case  is  so  plain  as  not  to  require  further  discussion. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  reverse  the  de- 
cision of  the  village  board  and  require  that  the  license 
issued  in  this  case  be  canceled;  and  that  the  costs  be  taxed 
to  the  petitioner. 

Reversed. 
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OBOBas  P.  Lewis,  appbi.leb,  v.  Georob  B.  Dabr  ht  al., 

APPELLANTS. 

Filed  October  7,  1910.    No.  16,137. 

Appeal:  Veiidict:  Review.  This  case  comes  within  the  often  an- 
nounced rule  that,  when  there  Is  substantial  evidence  supporting 
the  verdict  of  a  Jury,  the  Judgment  will  not  be  disturbed  unless 
upon  the  whole  evidence  it  appears  that  the  verdict  is  clearly 
wrong. 

Appeal  from  the  district  court  for  Dawson  county: 
.JuuNO  O.  HosTETLEU,  JuDGB.    Affirmed, 

Oeorge  0,  Gillwn,  for  appellants 

E.  A.  Cook,  contra, 

Sedgwick,  J, 

Tlie  plaintiflP  and  defendant  were  real  estate  agents  in 
'.exington,  Nebraska.     Darr  and  Spencer  owned  a  half 

action  of  land  near  Lexington,  which  they  sold  to  one 
^^]ntrekin.  Afterwards  the  plaintiff  began  this  action 
iigainst  Darr  and  Spencer  to  recover  a  commission  vnpon 
the  sale.  Darr  and  Spencer  answered  that  they  were 
r(*ady  to  pay  the  commission,   but  that  this  defendant 

[aimed  that  he  was  entitled  to  it,  and  asked  that  the  de- 
IVndant  be  made  party,  which  wa*s  done,  and  issues  were 
then  made  between  the  plaintiff  and  defendant,  each  claim- 
ing tlie  commission.  The  cause  was  tried  by  a  jury,  who 
rendered  a  verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant has  appealed. 

No  question  of  law  is  presented  upon  the  api>eal.  The 
defendant  asked  for  a  reversal  upon  the  sole  ground  that 
the  verdict  and  judgment  are  not  sustained  by  the  evi- 
dence. Mr.  Darr  testified  that  they  listed  the  land  with 
the  defendant  to  be  sold,  but  neither  of  these  parties  had 
any  written  contract  with  the  owners  of  the  land  authoriz- 
ing him  to  make  the  sale.    The  plaintiff  took  Mr.  Entrekin 
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in  charge  and  sliowed  him  several  pieces  of  land,  among 
others  this  land  in  (luestion,  and  Mr.  Entrekin  did  not 
recognize  .at  the  time  that  he  liad  been  shown  the  same 
land  by  the  defendant.  The  plaintiff  then  took  Mr. 
Entrekin  to  the  owner  of  the  land  and  introduced  them, 
and  testifi(»d,  as  did  also  the  owner  of  the  land,  that  in 
that  interview  Mr.  Entrekin  was  furnisliod  with  a  written 
statement  showing  the  description  of  the  land  and  the 
price  and  terms.  Mr.  Entrekin  does  not  remember  this 
circumstance.  Afterwards  Mr.  Entrekin  bought  the  land 
for  the  price  and  upon  the  terms  stated  in  the  memo- 
randum. There  are  otlier  circumstances  shown  in  the  evi- 
dence tending  to  support  the  verdict  of  the  jury.  The 
whole  evidence  shows  an  animated  contest  between  these 
two  men  as  to  which  one  of  them  could  take  such  part  in 
tiie  sale  as  to  entitle  him  to  the  commission.  We  are  not 
at  liberty  to  weigh  this  evidence  to  determine  which  of 
these  parties  has  the  stronger  claim  to  this  commission. 
One  Stevens  was  in  some  way  associated  with  the  defend- 
ant in  the  real  estate  business,  and  he  accompanied  Mr. 
Entrekin  from  his  home  in  (leneva  to  Lexington,  and  went 
at  once  with  him  to  the  otlice  of  the  defendant.  The  de- 
fendant drove  with  Mr.  Entrekin  during  one  wliole  day 
and  half  of  another  and  showed  him  many  pieces  of  land 
for  sale.  Amcmg  other  pieces  he  showed  him  the  Jialf  sec- 
tion in  question,  and  told  him  the  price,  but  did  not  tell 
him  the  owner  of  the  land.  Mr.  Van  Horn  appears  to  hav(» 
bei^  authorized  to  make  this  sale,  and  to  have  been  the 
first  to  show  tlie  land  to  Mr.  Entrekin,  and  also  to  have 
taken  part  in  closing  the  contract,  and  upon  the  whole 
evidence,  if  the  matter  had  been  submitted  to  us  as  an 
original  proposition,  we  should  have  hesitated  to  give  the 
eommissiim  to  another,  but  this  is  peculiarly  a  matter  for 
the  juiy,  and  there  is  substantial  evidence  supporting 
their  verdict.  We  cannot  therefore  disturb  it. 
The  judgment  of  the  district  court  is 

Affirmed. 
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Phchnix  Mutual  Lipi 
V.  City  op 


PartleB.  When  the  detem 
without  the  preaence  o 
the  court  to  order  them 

ArpBAL  from  tlie'  dis 
Lincoln  Feost,  Judge. 

G,  C.  Flanshurg  and 

S.  J.  Tuttle,  contra. 

Pee  Curiam. 

In  rendering  the  juf 
taken,  the  district  com 
Jiable  to  plaintiff  as  tin 
the  construction  of  a  v 
secting  railroad  tracks 
the  Chicago,  Iliirlingtot 
Cliieago  &  NortliwcKter 
Koiiri  Pacific  Kailway 
these  facts:  The  electa 
an  election  duly  called 
the  p\iblic  safety.  Aft 
companies  were  orderec 
proaches,  bnt  refused  t' 
performance  of  that  dn 
court  for  a  writ  of  ni 
pending,  the  parties  t] 
binding  the  city  to  appr 
erty  and  obligating  th( 
work  of  construction  up' 
appraisers.  Willi  a  vie' 
agreement  thus  made,  i 
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viding  for  the  ascertainment  of  damages,  and  pursuant 
thereto  appointed  a  committee  of  three  members  of  the 
city  council  to  make  the  appraisement.  By  publication 
the  committee  gave  the  abutting  property  owners  and  the 
railroad  j^ompanies  notice  of  the  time  and  place  of  the 
meeting  to  perform  their  duties.  The  claim  filed  by  plain- 
tiff with  the  city  clerk,  omitting  the  verification,  is  as  fol- 
lows: "Before  the  Mayor  and  Common  Council  of  the 
City  of  Lincoln,  Lancaster  County,  Nebraska.  In  the 
Matter  of  Claim  for  Damages  by  the  Phoenix  Mutual  Life 
Insurance  Company.  And  now  comes  the  Plio^nix  Mutual 
Life  Insurance  Company,  a  nonresident  corporaticm,  and 
shows  that  it  is  the  owner  in  fact  of  record  of  lots-  num- 
bered 10  and  11,  in  block  numbered  9,  in  North  Lincoln, 
an  addition  to  the  city  of  Lincoln,  and  a  part  thereof ;  and 
that  said  lots  are  reasonably  w^orth  $6,000.  And  Siiid 
claimant  further  shows  that,  by  the  building  of  the  con- 
templated viaduct  on  Tenth  street  in  said  city,  said  lots 
will  be  damaged  to  the  extent  of  one-half  of  the  value 
thereof,  that  is  to  say,  |3,000 ;  and  the  claimant  aforesaid 
therefore  claims  damages  in  the  sum  of  f 3,000." 

The  damages  sustained  by  plaintiff  wei*e  fixed  by  the 
appraisers  at  |500,  and  from  the  appraisement  in  that  sum 
it  appealed  to  the  district  court.  Though  the  claim  on  its 
face  purports  to  present  only  a.  question  as  to  the  amount 
of  plaintiff's  damages,  plaintiff  and  the  city,  on  appeal, 
stipulated  the  sum  to  be  $500,  and  submitted  to  the  dis- 
trict court  the  question  of  the  city's  liability  for  the  pay- 
ment thereof.  The  city  was  held  liable,  and  judgment  w^as 
rendered  against  it  for  $500.  It  is  from  this  judgment 
that  the  city  has  appealed  to  this  court. 

The  city  now  argues  that,  on  the  undisputed  facts  dis- 
closed by  the  record,  both  the  common  law  and  the  city 
charter  impose  upon  the  railroad  companies  liability  for 
the  damages  to  plaintiff's  property;  that  the  city  has  not 
assumed  any  part  of  such  liability  either  by  contract  or 
ordinance  or  by  participation  in  the  proceedings  to  ap- 
praise the  damages.     Plaintiff  controverts  these  proposi- 
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tions,  but  suggests  that  in  any  event  the  city  is  liable  in 
the  first  instance,  and  that  liability  on  part  of  the  railroad 
companies,  if  any  exists,  obligates  them  to  respond  to  the 
city.  The  railroad  companies  ar^  not  parties  of  record, 
and  in  their  absence  it  should  not  be  held  tliat  thej^  are 
liable  to  plaintiff  or  to  the  city  of  Lincoln  for  'dania«^es 
resulting  from  the  construction  of  the -viaduct.  Wlien 
these  questions  were  submitted  to  the  district  court,  if 
properly  presented  by  the  record  for  deterlhination,  it  was 
its  duty  under  section  46  of  the  code  to  order  the  railroad 
companies  to  be  brought  in.  That  section  declares :  "The 
court  may  determine  any  controversy  between  parties 
before  it,  when  it  can  be  done  witliout  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights;  but  when  a  de- 
termination of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  order  them  to  be 
brougbt  in." 

For  failure  to  bring  in  necessary  parties  in  compliance 
with  the  directions  of  this  statute,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed. 


Chaeles  H.  White,  appellant,  v.  Michael  P.  Musser, 

APPELLEE. 
Filed  October  22,  1910.     No.  16,144. 

1.  Ejectment:  Defense  of  Advebse  Possession:  Evidence.   In  an  action 

In  ejectment,  defendant  claimed  under  adverse  possession  for  more 
than  10  years.  The  evidence  is  examined  and  found  to  sustain 
the  verdict  of  the  jury  and  judgment  thereon  in  favor  of  de- 
fendant. 

2.  Adverse  Possession:  Voro  Tax  Dp:ki):  Color  of  Tftle.    "A  tax  deed 

purporting  on  its  face  to  convey  title  to  land,  although  void  for 
failure  to  comply  with  the  statute,  affords  color  of  title  under 
the  general  statute  of  limitations."  Lantry  v.  Parker,  37  Neb. 
353. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  U.  Westover,  Judge.    Affirmed. 
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Lee  Card  and  Allen  O.  Fisher ^  for  appellant. 
Cornelius  Patterson^  contra. 

Eeese,  C.  J. 

This  is  an  action  in  ejectment  instituted  in  the  district 
conrt  for  Sheridan  county.  The  contest  is  over  the  pos- 
session of  lots  1  and  2  and  the  south  half  of  the  northeast 
quarter  of  section  1,  township  32  north,  range  45,  in  said 
county.  It  is  alleged  that  defendant  has  had  the  posses- 
sion and  enjoyment  of  said  property  and  the  rents  and 
profits  thereof  since  the  1st  of  January,  1900,  of  the  value 
of  |2,500,  for  which,  with  the  possession  of  the*  land,  judg- 
ment is  demanded.  The  answer  of  the  defendant  contains 
three  subdivisions  or  counts :  First,  a  general  denial ; 
second,  a  plea  of  the  statute  of  limitations  averring  pos- 
sion  under  a  tax  deed  for  more  than  10  years  prior  to  the 
commencement  of  the  action;  third,  a  plea  of  the  statyte 
of  limitations  as  to  the  claim  for  rents  and  profits  from 
January  1,  1900,  to  the  year  1904.    The  reply  contains  a 

general  denial  of  the  averments  of  the  answer,  as  w^ell  as 

« 

of  specific  denials  of  the  facts  stated  in  each  cause  of  de- 
fense. The  case  was  tried  to  a  jury,  which  returned  a  ver- 
dict in  favor  of  defendant  and  upon  which  judgment  was 
entered.    Plaintiff  appeals. 

It  is  shown  by  the  record  that  the  land  in  dispute  was 
patented  to  Ella  Purdy  on  the  26th  day  of  June,  1891,  and 
by  her  conveyed  to  plaintiff  on  the  19th  day  of  July,  1907. 
So  far  as  we  are  enabled  to  discover  from  the  evidence 
contained  in  the  bill  of  exceptions,  little,  if  any,  attention 
was  paid  to  the  land  by  the  patentee  after  the  issuance  of 
the  patent,  except  that  about  that  time,  or  within  a  short 
time  theri^after,  she  leased  it  for  one  season  to  a  neighbor 
who  cut  and  removed  hay  from  a  portion  of  it.  The  taxes 
for  the  years  1893,  1894  and  1895  having  been  unpaid  and 
becoming  delinquent,  the  defendant  and  his  associates  in 
business  purchased  the  property  at  tax  sale,  and  it  is 
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alleged  and  sufficiently  proved  that  a  counly  treasnrert 
tax  deed  was  issued  to  defendant,  or  to  him  and  hig  asso* 
ciates  in  business,  and  that  he  assumed  to  take  possession 
and  control  of  the  propei'ty  from  that  time  on  to  the  time 
of  the  commencement  of  this  suit.  The  deed  from  the 
county  treasurer  was  invalid  for  the  alleged  reason  that 
there  was  no  county  treasurer's  seal  attached,  and,  by  the 
early  decisions  in  this  state,  this  is  true.  Sutton  v.  Stone, 
4  Neb.  319.  However,  such  a  deed,  when  held  by  one  in 
possessi(»n  claiming  as  owner^  creates  color  of  title  and 
extends  the  i)oss('ss](m  so  as  to  include  the  whole  tract  de- 
scribed tliorein  if  the  claim  of  ownership  is  so  extended. 
1  Cyc.  10S2  et  seq,,  and  cases  there  cited;  Lamtry  v.  Parker^ 
37  Neb.  3;")^.  Defendant  and  his  grantors  have  paid  the 
taxes  since  the  issuance  of  the  void  tax  deed,  and  neither 
plaint  ill'  nor  his  grantor  have  paid  any  thereof.  The  prop- 
erty is  largely  pasture  or  grazing  land,  and  under  the  rule 
stated  in  Laritry  v.  Parker ^  supra,  the  possession  shown 
by  defendant  must  be  held  sufficient  to  protect  him.  It  is 
true  that  other  people's  stock  was  not  at  all  times  ex- 
(*luded,  but  the  hay  was  cut  by  defendant,  or  his  lessees, 
when  of  sufficient  quantity,  and  a  partial  inclosure  was 
maintained  a  portion  of  the  time.  A  publicly  traveled 
I'oad  is  shown  to  have  crossed  the  land,  and  it  may  be  that 
a  legal  public  highway  was  established  by  user,  but  this 
could  not  militate  against  defendant's  possession  of  the 
remaiiul(T.  However,  it  is  also  shown  that,  for  a  portion 
of  tlu^  time,  at  least,  gates  were  maintained  by  defendant 
on  the  line  of  the  road  at  the  point  of  entrance  upon  the 
laud.  The  evidence  is  not  as  satisfactory  as  could  be  de- 
sired and  is  in  some  respects  conflicting,  but  the  issues 
w(*r(»  fairly  submitted  to  the  jury,  and  their  verdict  cannot 

be  molested, 

Tiie  judgment  of  the  district  court  is  therefore 


Affirmed. 


Vol.  87]  SEPTEMBER  TERM,  1910.  631 


Bltehle  v.  Illinois  C.  R.  Co. 


Anna  L.  Ritchib,  appellant,  v.  Illinois  Central  Rail- 
road Company  et  al.,  appellees. 

RiLKD  OOTOBBB  22,  1910.     No.  16,146. 

Process:  Service  of  Summons:  Managing  Agent.  The  I.  C.  R.  Co.  was 
extended  into  this  state  from  Fort  Dodge,  Iowa,  having  Its 
terminus  in  the  city  of  Omaha,  where  it  maintained  its  station 
and  agency.  The  M.  ft  St  L.  R.  Co.  had  a  line  of  railroad  running 
northward  from  Fort  Dodge,  Iowa,  to  Minneapolis  and  St.  Paul, 
Minnesota,  but  no  part  of  its  line  of  railroad  entered  this  state, 
nor  is  it  shown  by  the  evidence  that  it  had  any  place  of  business 
or  agency  within  the  city  of  Omaha,  or  elsewhere  in  this  state. 
The  I.  C.  R.  Co.,  by  its  agent,  sold  plaintiff  a  coupon  ticket  in  the 
usual  form,  which  authorized  plaintiff  to  travel  over  its  line  of 
road  from  Omaha  to  Fort  Dodge,  and  thence  over  the  line  of  the 
M.  ft  St  L.  R.  Co.  from  the  latter  city  to  Minneapolis,  and  return, 
as  a  passenger,  and  while  passing  over  that  line  of  road  plaintiff 
received  the  injury  complained  of.  This  suit  was  brought  in  the 
district  court  against  both  companies,  and  service  of  summons 
was  made  upon  the  I.  C.  R.  Co.  in  the  usual  manner  for  service 
of  summons  on  railroad  companies,  and  upon  the  I.  C.  R.  Co. 
and  its  agent'  as  the  managing  agents  of  the  M.  ft  St  L.  R.  Co. 
'Held,  That  the  mere  sale  of  the  coupon  ticket,  such  as  is  sold 
over  connecting  lines  generally,  did  not  constitute  the  I.  C.  R. 
Co.,  or  its  agent  the  managing  agents  of  the  M.  ft  St  L.  R.  Co., 
upon  whom  service  of  summons  might  be  made. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  0,  Troup,  Judge.    Affirmed. 

McCoy  d  Olmstead,  for  appellant. 

William  Biwrd  &  Sons  and  John  I.  Dille,  contra. 

Reese,  0.  J. 

This  action  was  instituted  in  the  district  court  against 
the  Illinois  Central  Railroad  Company  and  the  Minne- 
apolis &  St.  Louis  Railroad  Couipnny  to  recover  for 
alleged  personal  injuries  received  by  plaintiff  while  a  pas- 
senger over  the  defendants'  lines  of  railroad.  The  material 
facts  were  that  plaintifE  purchased  a  round-trip  ticket 
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A  special  appearance  was  made  by  the  Minneapolis  &  St. 
Louis  Railroad  Company,  and  objection  was  made  to  the 
service  and  jurisdiction  of  the  court  over  it.  Upon  a  hear- 
ing of  the  objections  to  the  service  and  jurisdiction  over 
the  Minneapolis  &  St.  Louis  Railroad  Company,  the  dis- 
trict court  found  tliat  no  legal  service  had  been  made  upon 
said  company,  and  the  exceptions  to  the  jurisdiction  were 
sustained.     From  that  decision  plaintiflf  appeals. 

The  sections  of  the  statute  under  which  it  is  claimed 
jurisdiction  was  obtained  are  59,  60,  73,  75,  912  and  914 
of  the  code,  and  section  4,  art.  I,  ch.  72,  Comp.  St.  1909. 
These  sections  are  as  follows : 

Section  59:  "An  action  other  than  one  of  those  men- 
tioned in  the  first  three  sections  of  this  title,  against  a  non- 
resident of  this  state  or  a  foreign  corporation,  may  be 
brought  in  any  county  in  which  there  may  be  property  of, 
or  debts  owing  to,  said  defendant,  or  where  said  defendant 
may  be  found ;  but  if  said  defendant  be  a  foreign  insurance 
company,  the  action  may  be  brought  in  any  county  where 
the  cause,  or  some  part  thereof,  arose." 

Section  60 :  "Every  other  action  must  be  brought  in  the 
county  in  which  the  defendant,  or  some  one  of  the  defend- 
ants, resides,  or  may  be  summoned." 

Section  73 :  "A  summons  against  a  corporation  may  be 
served  upon  the  president,  mayor,  chairman  of  the  board 
of  directors  or  trustees,  or  other  chief  officer;  or,  if  its 
chief  officer  is  not  found  in  the  county,  upon  its  cashier, 
treasurer,  secretary,  clerk,  or  managing  agent;  or,  if  none 
of  the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office,  or  last  usual  place  of  business  of  such  corporation." 

Section  75 :  "When  the  defendant  is  a  foreign  corpora- 
tion, having  a  managing  agent  in  this  state,  the  service 
may  be  upon  such  agent." 

Section  912:  "A  summons  against  a  corporation  may 
be  served  upon  the  president,  mayor,  chairman  of  the 
board  of  directors  or  trustees,  or  other  chief  officer;  or,  if 
its  chief  officer  be  not  found  in  the  county,  upon  its 
cashier,  treasurer,  secretary,  clerk,  or  managing  agent;  or. 


'«    ■  . 
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if  none  of  the  aforesaid  officers  can  be  found,  by  a  copy 
left  at  the  office  or  usual  place  of  business  of  such  cor- 
poration, with  the  person  having  charge  thereof." 

Section  914 :  "When  the  defendant  is  a  foreign  corpora- 
tion, having  a  managing  agent  in  this  state,  the  service 
may  be  upon  such  agent." 

Section  4,  art.  I,  ch.  72,  Comp.  St.  1909 :  "Service  upon 
railroad  companies  may  be  made  as  upon  other  corpora- 
tions, or  by  leaving  a  copy  of  the  summons  by  the  proper 
officer,  with  any  station  agent,  ticket  agent,  conductor,  or 
other  officer  of  said  railroad  formed  within  the  limits  of 
this  state,  or  left  at  their  usual  place  of  business  within 
said  county." 

The  question  arises:  Has  the  plaintiff  by  the  service 
made  l)rou^ht  her  case  within  any  of  those  sections?  As 
we  view  tlie  (juc^stion,  plaintiflf's  right  must  depend  upon 
the  provisions  of  sections  73  and  75  of  the  code,  op  section 
4,  art.  I,  ch.  72,  Comp.  St.,  above  quoted.  If  the  service 
comes  within  tlie  provisions  of  section  73,  it  must  be  be- 
cause either  tlie  agent  of  the  Illinois  Central  company,  or 
that  company  itself,  is  the  "managing  agent"  of  the 
Minneapolis  &  St.  Louis  company.  The  same  is  true  of 
section  75.  Upon  this  point  tho  evidence  showed  that  the 
Minneapolis  &  St.  Louis  company  had  no  agent  or  agency 
in  Omaha  or  elsewhere  in  this  state,  and  that  neither  of 
the  parties  served  had  any  management  of  the  traffic  or 
business  of  that  company,  unless  the  mere  fact  of  selling 
the  coupon  ticket,  as  such  tickets  are  sold  throughout  the 
country,  constituted  such  "managing"  agency.  If  we 
assume  that  the  copy  of  the  ticket  shown  in  evidence  is, 
in  its  general  terms,  a  correct  copy  of  the  ticket  actually 
sold  plaintiff,  it  contains  the  following  clause:  "In  selling 
this  ticket  for  passage  over  other  lines,  and  in  checking 
baggage  on  it,  this  company  acts  only  as  agent,  and  is  not 
responsible  beyond  its  own  line."  While  this  recital  might 
be  construed  as  establishing  the  agency  of  the  Illinois  Cen- 
tral company  in  the  sale  of  the  ticket,  yet  we  are  unable 
to  discover  how  that  agency  could  be  extended  further,  or 
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how  it  could  constitute  the  agent  for  selling  the  coupon 
to  be  "managing  agent."  These  words  have  received 
judicial  construction  by  many  of  the  courts  of  this  coun- 
try, but  it  would  extend  this  opinion  to  an  unreasonable 
length  to  collate  the  cases,  and  we  will  be  content  by  re- 
ferring to  5  Words  and  Phrases,  p.  4320.  As  a  general 
definition  we  incline  to  the  first  one  given  by  the  authority 
referred  to,  which  is:  "A  'managing  agent'  must  be  some 
person  vested  by  the  corporation  with  general  powers  in- 
volving the  exercise  of  judgment  and  discretion,  as  distin- 
guished from  an  ordinary  agent  or  attorney,  who  acts  in 
an  inferior  capacity  and  under  the  direction  and  control 
of  superior  authority,  both  in  regard  to  the  extent  of  his 
duty  and  the  manner  of  executing  it" — citing  a  number 
of  cases.  Other  definitions  are  given,  but  which  do  not 
differ  essentially  from  the  above,  and  to  which  reference 
may  be  had.  In  Porter  v.  Chicago  &  N.  W.  R.  Co.,  1  Neb. 
14,  the  late  Judge  Mason  in  writing  the  opinion  of  the 
court  said:  "An  agent  who  is  invested  with  the  general 
conduct  and  control,  at  a  particular  place,  of  the  business 
of  a  corporation,  is  a  managing  agent,  within  the  meaning 
of  section  75  of  the  code,  which  authorizes  service  of  sum- 
mons on  a  managing  agent  of  a  foreign  corporation,  and 
it  is  immaterial  where  he  resides."  The  service  was  held 
good  in  that  case,  as  the  defendant  had  a  ticket  and  freight' 
office  at  Omaha  and  ran  its  passenger  and  freight  trains 
into  that  city,  and  the  service  was  made  upon  the  person 
having  general  charge  of  the  business  of  the  company,  both 
there  and  in  Council  Bluffs.  As  it  is  made  clear  by  the 
evidence  that  the  only  authorily  of  the  Illinois  Central 
Railroad  Company  or  its  agent  was  to  sell  the  coupon 
ticket  over  the  Minneapolis  &  St.  Louis  railroad  as  they 
did  over  all  other  roads  over  which  passengers  were  to  be 
routed,  we  cannot  hold  that  either  was  a  "managing 
agent"  within  the  provisions  of  the  sections  above  quoted. 
We  are  unable  to  see  that  the  service  comes  within  tlie 
provisions  of  section  4,  art.  I,  ch.  72,  Comp.  St.  It  suf- 
liciently  appears  that  the  Minneapolis  &  St.  Louis  com- 
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pany  has  neither  station,  station  agent,  ticket  agent  (ex- 
cept as  above  stated),  conductor,  or  other  officer  of  the 
company,  or  that  said  company  is  "formed  within  the 
limits  of  this  state."  There  is  no  doubt  that  had  the 
Minneapolis  &  St.  Louis  company  had  a  station  or  place 
of  business  in  Douglas  county,  and  had  the  summons  been 
'served  upon  the  agent  of  the  company  who  was  controlling 
and  managing  its  affairs  in  this  state,  6ven  to  a  compara- 
tively limited  extent,  the  service  might  have  been  held 
good,  but  that  is  not  this  case.  It  is  true  that  the  petition 
states  a  cause  of  action  against  the  Minneapolis  &  St,  Louis 
Railroad  Company.  It  is  carefully  and  skillfully  drawn. 
But  we  must  look  to  the  facts  as  shown  by  the  evidence 
for  the  basis  of  the  decision  of  the  district  court  and  of 
this  court.  That  evidence  shows,  as  above  suggested,  that 
the  same  relation  existed  between  the  Illinois  Central 
Railroad  Company  and  the  Minneapolis  &  St.  Louis  Rail- 
road Company  as  between  the  Illinois  Central  Railroad 
Company  and  practically  all  other  roads  of  its  class. 
Coupon  tickets  are  sold  in  connection  with  tickets  over  its 
own  line,  but  nothing  more.  This  could  not  render  the 
seller  of  the  ticket  a  "managing  agent"  of  each  road  over 
which  the  ticket  provides  for  passage.  A  large  number  of 
cases  are  cited  by  counsel  for  each  parly,  but  it  is  not 
deemed  necessary  to  notice  them  further,  as  the  statutes 
must  control. 

The  judgment  of  the  district  court  is 

Affirmed. 

Lbtton,  J.,  not  sitting. 


W,  J.  Waters,  Treasurer,  appellant,  v.  D.  H,  Hardt, 

APPELLEE. 

Filed  Octobeb  22,  1910.    No.  16,154. 

1.  Appeal:  Action  at  Law:  Tbial  to  Coubt:  Review.  Where,  in  an 
action  at  law,  the  cause  Is  submitted  to  the  trial  court  upon  con- 
flicting evidence,  and  there  Ib  sufficient  to  sustain  the  finding  of 
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the  court  hearing  the  cause,  this  court  will  not  reverse  the  judg- 
ment, even  if  there  was  sufficient  evidence  to  have  sustained  a 
finding  in  favor  of  the  opposite  party. 

2. :   Conflicting  Evidence.     In  such  case,  "this  court  will  not 

weigh  conflicting  evidence."    Fischer  v.  Kram,  63  Neb.  241. 

Appeal  from  the  district  court  for  Saline  county: 
Lesi^ib  G.  Hurd,  Judge.    Affirmed. 

R.  M.  Proudfi^t,  for  appellant. 

J.  E.  AddiCy  contra,  ^ 

Reese,  C.  J. 

This  was  an  action  upon  a  promissory  note  given  by 
defendant  to  plaintiff  for  |110.  The  petition  is  in  the 
usual  form.  Tlie  defendant  answered  setting  up  as  his 
principal  defense  a  change  or  alteration  of  the  note  after 
its  execution  and  delivery,  and  without  his  knowledge  or 
consent,  whereby  the  rate  of  interest  wliich  the  note  was 
to  draw  had  been  increased  from  5  per  cent,  per  annum 
to  8  per  cent,  per  annum.  The  cause  was  tried  to  the  dis- 
trict court  without  the  intervention  of  a  jury,  the  trial 
resulting  in  a  finding  and  judgment  in  favor  of  defendant. 
Plaintiff  appeals. 

On  examining  the  bill  of  exceptions,  we  find  a  sharp 
conflict  in  the  evidence.  The  defendant  and  the  person 
who  was  the  agent  of  plaintiff,  and  who  made  the  contract 
with  defendant  and  prepared  and  accepted  the  note,  both 
testified  in  the  most  positive  terms  tliat  the  note,  as  orig- 
inally written,  transmitted  to  and  received  by  plaintiff', 
])rovided  for  a  5  per  cent,  rate  of  interest.  It  is  sliown 
that  the  note  bore  unmistakable  evidence  tliat  an  erasuri* 
had  been  made  and  tlie  figure  "8''  placed  over  the  erasure. 
Under  those  circumstances,  the  judgment  will  have  to  be 
affirmed,  as  we  cannot  say  tliat  the  finding  is  clearly 
wrong.    Fischer  v,  Knutiy  03  Neb.  241. 

AFI'^IKMED. 


^ 
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by  the  jury  at  death,  he  was  sentenced  by  the  court  to  be  ; 

handed.    He  presents  his  case  to  this  court  by  proceedings 
in  error  for  review. 

Tlie  information  under  which  he  was  put  upon  trial 
charged  him  with  the  crime  of  murder  in  the  perpetration 
of  a  robbery.  The  person  alleged  to  have  been  killed  was 
Jacob  Davis,  Junior,  and  the  crime  was  alleged  to  have 
been  committed  at  Ainsworth,  in  Brown  county.  There 
seems  to  be  no  d(mbt  'l)ut  that  Davis  was  brutally  mur- 
dered near  his  own  door  on  the  night  of  December  27, 1909, 
in  the  city  of  Ainsworth,  and  that  he  was  robbed  at  the 
same  time,  the  indications  supporting  this  latter  theory 
being  the  fact  that,  when  he  was  discovered  a. short  time 
before  his  death,  no  money  was  found  on  his  person,  and  3 

one  of  his  pockets,  the  one  in  which  he  usually  carried  his 
money,  was  turned  or  drawn  out  as  though  it  had  been  J 

hastily  rifled  of  its  contents.  He  was  never  restored  to  con- 
sciousness and  no  evidence  could  be  obtained  from  him  as 
to  the  facts  of  the  assault  upon  him,  nor  who  was  the 
guilty  party.  He  died  within  three  or  four  hours  after 
receiving  his  injuries.  An  examination  of  his  body  before 
and  after  death  showed  that  he  had  been  stru(*k  on  the 
liead  with  some  instrument  by  which  his  forehead  and 
scalp  were  severely  injured  and  the  skull  fractured,  and 
also  showed  a  gunshot  wound  passing  through  the  head 
from  the  right  to  the  left  side,  the  ball  entering  on  the 
right  side  a  little  above  and  back  of  the  ear  and  lodging 
against  the  scalp  upon  the  opposite  side.  The  crime  was 
committed  between  11  and  12  o'clock  at  night  as  deceased 
was  returning  home  from  his  place  of  business,  the  night 
being  a  bright  moonlight  night,  the  ground  covered  with 
snow.  The  fact  of  the  commission  of  the  crime  by  some 
one  is  not  questioned.  There  was  no  direct  evidence  of 
the  guilt  of  plaintiff  in  error,  and  the  question  of  his  con-  | 

nection  with  the  commission  of  the  oflfense  depends  upon 
circumstantial  evidence  alone.  It  is  not  our  purpose  to 
discuss  the  evidence  with  regard  to  its  convincing  quality, 
as,  according  to  our  view,  a  new  trial  must  be  had,  and 


i 


Vol.  87]  SEPTEMBER  TEllM,  1910.  641 


Wilson  V.  State. 


the  evidence  upon  a  second  trial  may  differ  in  some  par- 
ticulars from  that  presented  on  the  first. 

The  first  contention  of  plaintiff  in  error  is  that  the 
district  court  erred  in  permitting  the  iildorsement  of  the 
names  of  ten  additional  witnessojs  upon  the  information. 
The  record  shows  that  the  information  was  filed  on  the 
-31st  day  of  January,  1910.    On  the  1st  day  of  February, 
following,  plaintiff  in  error  was  arraigned,  and  entered 
his  plea  of  "not  guilty"  to  the  information.     The  cause 
was  set  for  trial  on  the  14th  day  of  the  same  month,  when 
court  adjourned  to  that  day  at  the  hour  of  10  o'clock  A.  M. 
On  that  day,  "after  9 :  30  o'clock  A.  M.,"  notice  was  served 
upon  counsel,  who  had  been  appointed  to  defend  plaintiff 
in  error,  of  the  pendency  of  the  motion  for  leave  to  indorse 
.  the  ten  additional  names  upon  the  information.     When 
court  convened  and  the  trial  w^as  about  to  proceed,  and 
"(me  juror  had  been  called  by  the  clerk  and  had  taken  his 
seat  in  the  jury  box,"  the  county  attorney  pr(»sonted  his 
application  for  leave  to  indorse  the  namc^s,  and  the  "juror 
thus  called  was  informed  by  the  court  he  would  not  be 
needed,  and  recjuested  to  vacate  the  jury  box,  wliich  he 
did,''  and  permissi(m  was  given  to  make  the  indorsement. 
The  showing  mad(»  by  the  county  attorney  was  to  tlie  effect 
that  the  ten  persons,  naming  them,  were  mn tibial  wit- 
nesses for  the  state;  that  at  the  time  of  tlie  filing  of  the 
information  it  was  not  know^n  to  tlie  county  attorney  or  to 
Ihe  other  attorneys  for  the  proscMiition   (there  being  two 
others  assisting  the  county   attorney)    that  the   persons 
named  would  be  material  witnessi\s;  and  that  "the  same 
was  not  known  by  affiant  (the  county  attorney)  until  after 
the  adjournment  of  court  on  February  1,  1910."    Formal 
objection  was  made  to  the  granting  of  the  oider.     Tlie 
court  granted  the  leave  asked,  and  "advisc^d  the  defendant 
and  his  counsel  that  the  court  would  on  its  own  motion 
r(mtinue  siiid  cause  for  24  hours,"  when  counsel  "con- 
sented to  waive  said  time   and   i)ro((MHl   witli    the  trial, 
*     ♦     *     renewing,  however,  his  objecticms  to  the  indorse- 
ment of  additional  names  on  the  information." 
44 
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Ry  section  579  of  tlie  criminal  code  it  is  provided  that 
the  prosecuting  attorney  shall  indorse  upon  the  informa- 
tion *^tlie  names  of  the  witne^sses  known  to  him  at  the  time 
of  filinj^  the  same;  and  at  such  time  before  the  trial  of  any 
case  as  the  court  niay,  by  rule  or  otherwise,  prescribe,  he 
sliall  indorse  thereon  the  names  of  such  other  witness(*s 
as  shall  tlien  h(^  known  to  him/'  In  Stevens  v.  State^  19 
Neb.  047,  we  lield  that  this  provision  was  intended  to  ap- 
prise the  accused  in  advance  of  the  trial  what  witnesses 
would  testify  against  him,  and  must  be  strictly  complied 
with  by  the  prosecutor,  and  in  Stceenie  v.  State,  59  Neb. 
269,  it  was  held  to  be  error  for  the  court  to  permit  the 
name  of  a  witness  for  the  state  to  be  indorsed  on  the  infor- 
mation after  the  commencement  of  the  trial.  In  Gandy  v. 
State,  27  Neb.  707,  732,  it  was  held  that  the  names  of  wit- . 
nesses  cannot  be  added  unless  it  be  shown  that  tliey  were 
not  known  before.  In  Gandy  v.  State,  24  Neb.  716,  it  was 
lield  that  the  prosecutor  should  indorse  the  names  of  wit- 
nesses on  tlie  information  before  the  day  of  trial,  if  known 
to  him.  In  Parks  v.  State,  20  Neb.  515,  we  held,  quoting 
from  the  supreme  court  of  Michigan  (from  which 
state  our  statute  was  substantially  taken),  that  "the 
defendant  has  a  right  to  know  in  advance  of  tlie  trial  what 
witnesses  are  to  be  produced  against  him,  so  far  as  then 
known,  and  to  have  any  new  witnesses  indorsed  on  the 
information  as  soon  as  discovered."  It  is  not  deeme<l 
necessary  to  refer  further  to  our  decisions  upon  this  point. 
As  we  have  already  observed,  the  showing  made  by  tlie 
cimnty  attorney  was  that  the  names  of  the  witnesses  were 
not  known  to  the  attonaeys  for  the  prosecution  at  the  time 
of  the  filing  of  the  information,  nor  until  after  the  ad- 
journment of  the  court  on  February  1;  hut  tliere  is  no 
showing  that  the  discovery  was  not  made  soon  thereafter. 
Notice  of  the  fact  that  the  ai)plication  would  be  made  was 
not  given  to  counsel  for  plaintiff  in  error  until  less  than 
half  an  hour  before  the  calling  of  the  case  for  trial.  Tho 
application  was  not  made  until  after  the  case  had  been 
announced  and  called  for  trial,  the  impaneling  of  the  jur\ 
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commenced,  and  one  juror  called  into  the  jury  box.  It  is 
true  that  the  court  offered  to  adjourn  the  trial  of  the  cause 
for  24  hours,  if  desired  by  the  defense,  but  the  time  offered 
was  so  unreasonably  short  there  could  have  been  nothing 
gained  by  such  postpimement,  and  counsel  waived  no  right 
by  declining  to  accept  such  adjournment.  See  Johnson  v. 
State,  34  Neb.  257.  The  importance  of  such  a  trial  would 
seem  to  require  the  utmost  good  faith  on  the  part  of  the 
prosecution.  It  is  strongly  our  impression  that  the 
knowledge  of  the  step  to  be  taken  was  unreasonably  and 
unjustly  withheld  from  the  defense  until  the  last  moment 
in  which  the  application  could  be  made,  if  indeed  not  later 
than  it  should  have  been  allowed.  This  might  not  of  itself 
demand  a  reversal  of  the  judgment,  but  it  must  be  appar- 
ent that  it  was  such  an  irregularity  as  might  work  serious 
injustice  to  a  defendant. 

The  next  contention  is  that  the  court  erred  in  overruling 
certain  challenges  of  jurors  for  cause,  and  that,  the  de- 
fendant having  exhausted  his  peremptory  challenges,  such 
error  should  demand  the  reversal  of  the  judgment.  It  is 
unnecessary  for  us  to  repeat  what  is  provided  by  our  con- 
stitution, and  so  often  declared  by  all  the  courts  of  the 
land,  including  this  one,  that  in  all  criminal  cases  an 
accused  is  entitled  to  a  fair  and  impartial  trial  by  an  im- 
partial jury,  and  that  it  is  the  sworn  duty  of  the  courts  to 
see  that  that  right  is  scrupulously  maintained. 

A  juror  by  the  name  of  Woorloy  w\is  called,  and,  upon 
being  examined  by  one  of  the  attorneys  for  the  prosecution 
as  to  his  competency  as  a  juror,  testified  that  he  had 
neither  formed  nor  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  and  that  he  could  enter  upon  the 
trial  of  the  case  with  his  mind  free  from  any  opinion  upon 
that  subject.  Upon  being  examined  by  counsel  for  the 
defense,  he  stated  that  he  resided  some  30  miles  from 
Ainsworth,  had  formerly  lived  in  that  city,  was  well 
acquainted  with  the  deceased,  that  he  was  in  the  city  the 
night  of  the  tragedy,  spent  the  night  at  the  hotel  wliere  the 
accused  was  boarding,  was  in  the  city  the  28th,  knew  of 
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the  arrest  of  Wilson  immediately  after  it  occurred  on  the 
morning  of  the  28th,  that  he  talked  with  the  people  that 
day  about  the  affair,  was  at  the  house  of  deceased,  knew 
all  the  cipcumstauces  of  the  body  being  found,  hoiv  de- 
ceased was  supposed  to  have  been  killed,  was  to  the  prem- 
ises where  the  tragedy  occurred,  and  had  tliought  about 
the  case  in  connection  with  the  accused.  He  was  asked 
the  following:  "From  your  knowledge  of  tl^e  facts  and 
the  visits  you  paid  to  the  town,  do  you  say  now  that  you 
haven't  formed  any  opinion  as  to  the  guilt  or  innocence 
of  the  defendant?"  His  answer  was:  "Well,  n<me  but 
what  it  could  be  changed."  Then  follows:  "Q.  Well,  it 
would  take  some  evidence  to  change  your  mind,  would  it 
uot?  A.  Yes,  according  to  the  evidence.  Q.  You  have 
heard  one  side  of  the  case?  A.  That  is  all.  Q.  You  have 
lieard  the  state's  side?  A.  That  is  all.  Q.  It  would  take 
:4ome  evidence  to  cause  you  to  change  your  mind?  A.  Yes, 
sir.  Q.  As  to  the  guilt  or  innocence  of  the  defendant? 
A.  Yes."  The  court  then  took  the  juror  in  hand  in  quite 
an  extended  examination.  The  answers  were  apparently 
candid,  but  there  was  little,  if  anything,  brought  out  show- 
ing the  exact  condition  of  the  juror's  mind.  When  asked 
if  the  persons  with  whom  he  talked  claimed  to  know  the 
facts,  his  answer  was:  "No;  they  didn't  know.  They 
thought  it  was  Mr.  Wilson."  His  answers  were  generally, 
'^1  think  so."  His  attention  was  not  called  to  his  former 
statement  that  it  would  take  some  evidence  to  change  his 
mind,  and  no  explanation  or  modification  of  those  answers 
was  made. 

Upon  a  consideration  of  all  the  answ^s  of  this  juror, 
we  are  unanimously  of  the  opinion  that  the  circumstances 
detailed  by  him  required  that  the  challenge  be  sustained 
and  that  he  be  excused  from  the  panel.  The  statement 
made  by  him  that  he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  which  it  would  require  evi- 
dence to  remove,  when  taken  in  connection  with  his 
acquaintance  with  the  deceased,  his  presence  at  the  home 
of  the  deceased,  his  visit  to  the  spot  where  tlie  tragedy 
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occurred,  his  remaining  at  the  hotel  where  Wilson  was 
boarding,  his  intimate  knowledge  of  so  many  of  the  facts 
and  of  the  condition  of  the  minds  of  those  who  "thought 
it  was  Wilson,"  failed  to  show  that  he  was  "impartial," 
and  that  he  would  not  be  influenced  by  his  opinions  based 
upon  what  he  had  seen  and  heard. 

The  juror  Cunningham,  when  interrogated  by  counsel 
for  the  state,  answered  questions  as  follows:  "Q.  Prom 
what  you  have  heard  or  read,  have  you  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant? A.  Well,  I  have  to  a  certain  extent;  yes,  sir. 
Q.  Do  you  still  have  that  opinion?  A.  Well,  I  believe  I 
do.  Q.  How  is  that?  A.  I  believe  I  have;  yes,  sir.  Q. 
Is  that  opinion  such  as  it  would  require  evidence  to  re- 
move if  you  were  selected  as  a  juror  in  this  case?  A.-  Yes, 
sir;  I  think  it  would  take  some."  When  interrogated  by 
counsel  for  the  defense,  the  same  state  of  mind  of  the  juror 
was  clearly  shown.  He  was  challenged  for  cause.  The 
court  propounded. a  number  of  questions,  many  of  which 
were  quite  leading  in  character,  and  by  the  answers  to 
which  the  former  statements  of  the  juror  were  modifled. 
The  challenge  of  the  defense  was  overruled.  Counsel  for 
the  accused  then  said :  "  'I  would  like  to  ask  him  another 
question.^  By  the  court:  'Request  denied.^  Defendant 
excepts."  Just  why  the  request  was  denied  is  not  shown 
by  the  record,  and  indeed  we  doubt  if  any  good  reason 
could  be  given.  There  was  no  objection  made  by  counsel 
for  the  state,  and  we  are  unable  to  perceive  why  or  how 
any  could  have  been  properly  made.  In  the  case  of  liasyc 
V.  State,  45  Neb.  261,  the  subject  of  the  right  of  a  party 
to  propound  questions  to  a  jury  within  reasonable  limits 
is  discussed  at  considerable  length,  and  that  right  is  fully 
established.  This  juror  was  retained  and  served  in  tlie 
trial  of  the  case,  the  accused  having  exhausted  his  j>er- 
emptory  challenges. 

William  Renziehausen  of  Fort  Meade,  South  Dakota,  a 
lieutenant  in  the  United  States  army,  was  called  as  a  wit- 
ness, and,  in  answer  to  questions,  stated  in  response  that 
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the  accused  enlisted  in  the  United  States  army  at  Port 
Slocum,  New  York,  on  the  8th  day  of  January,  1908,  by ' 
the  name  of  Walter  Rifenburg,  and  had  been  known  by 
that  name  ever  since;  that  he  was  a  married  man;  that  his 
wife  was  then  sitting  at  the  table  in  the  court  room 
(stated  by  counsel  to  be  a  table  within  the  bar  of  the 
court) ;  that  he  was  given  a  10  days'  furlough  to  take  eflfect 
tlie  11th  day  of  November,  extending  to  the  20th  day  of 
the  same  month;  that  he  left  the  post  at  that  time;  that 
witness  next  saw  h  im-  on  the  13th  day  of  November,  1909, 
wlien  he  came  to  draw  his  pay  for  the  month  of  October, 
which  he  did ;  and  that  the  witness  had  not  seen  him  since 
that  time  until  the  time  of  the  trial.  He  was  then  asked : 
"Q.  Was  the  defendant  ever  dincharged  from  the  army?'' 
Objection  was  made  to  the  question  as  "being  an  effort  on 
tlie  part  of  the  prosecution  to  jirove  that  the  defendant  has 
committed  a  crime  against  tlie  laws  of  the  United  States." 
The  court  responded :  "I  will  allow  it  on  the  theory  of  his 
occupation."  The  W'itness  then  answered:  "He  has  never 
been  discharged  from  service.  He  deserted."  Counsel  for 
the  defense  moved  to  strike  out  the  words  "he  deserted," 
for  the  reason  as  stated  above.  This  motion  w^as  sustained, 
when  counsel  excepted  to  the  answer  of  the  witness,  "as 
the  same  tends  to  prejudice  the  defendant  in  his  trial  in 
this  case."  The  objection  was  oven'uled,  and  exception 
taken.  This  testimony  and  many  other  portions  of  the 
record  show  and  demonstrate  beyond  all  doubt  the  exist- 
ence of  a  set  purpose  on  tlie  part  of  the  prosecution  to  dis- 
credit the  accused  in  the  minds  of  the  jurors.  There  is  ? 
no  kind  of  merit  in  the  contention  that,  under  the  claim 
of  "occupation,"  this  evidence,  offered  in  chief  in  the 
state's  case,  as  it  was,  was  or  could  have  been  competent. 
It  is  true  that  the  court  ordered  the  w^ords  "he  deserted" 
stricken  out  of  the  answer  of  the  lieutenant,  but  there  is 
no  suggestion  in  the  record  of  the  ruling  that  the  jury 
were  admonished  that  the  statcMiunit  should  not  be  consid- 
ered by  them,  and  all  the  injury  tlie  language  could  inflict 
had  been  accomplished.    But  back  of  this  is  the  question 
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itself.  It  had  been  shown,  whether  correctly  or  not,  that  the 
accnsed  had  enlisted  in  the  United  States  army;  that  he 
had  been  granted  a  10  days'  furlough;  that  after  his  de- 
parture under  that  furlough  the  commanding  oflScer  had 
not  seen  him  until  the  opening  of  the  trial.  The  witness 
was  then  asked:  "Was  the  defendant  ever  discharged 
from  the  army?"  With  a  willing  witness  upon  the  stand 
tliere  could  be  no  doubt  as  to  what  the  answer  would  be, 
or  what  was  desired,  but  the  objection  was  overruled  "on 
the  theory  of  his  occupation.'^  Of  similar  import  and  pur- 
pose was  the  production  of  the  wife  of  the  man  on  trial, 
placing  her  at  a  table  within  the  bar,  and  having  this  same 
witness  point  her  out  to  the  jury.  It  had  been  shown  that 
accused  was  a^  married  man ;  also  by  the  witness.  Miss 
Leads,  that  he  had  made  an  engagement  to  marry  her,  but 
had  not  done  so  at  the  time  of  his  arrest.  It  is  openly 
charged  in  the  record,  the  brief  and  argument,  and  not 
denied,  that  the  prosecution  caused  and  procured  the  law- 
ful wife,  the  only  one,  whom  it  was  well  known  could  not 
be  used  as  a  witness  against  him,  to  be  brought  frcmi  South 
Dakota  to  Ainsworth,  placed  within  the  bar,  and  pointed 
out  and  designated,  and  thus  made  to  appear  as  a  living 
witness  against  him.  There  may  be  other  cases  where  such 
things  have  been  attempted,  but,  if  so,  we  have  not  found 
them.  This  subject  of  proof  of  the  commission  of  other 
offenses  was  before  the  court  of  appeals  of  the  state  of 
New  York  in  People  v.  Sharp,  107  N.  Y.  427,  1  Am.  St. 
Rep.  851,  where  the  subject  is  ably  discussed  by  Judge 
Danforth,  and  at  page  457  of  107  N.  Y.  he  says:  "If 
Sharp  had  given  evidence  of  good  character,  the  prosecu- 
tion might  have  answered  that  evidence  by  proof  that  his 
character  was  bad,  but  I  believe  it  has  not  been  thought 
by  any  judicial  tribunal  that  such  evidence  could  be  given 
in  anticipation  of  proof  from  the  defendant,  nor  that  an 
issue  upon  it  could  be  tendered  by  the  prosecution'^ — 
citing  cases.  Indeed,  the  proposition  is  so  elementary  as 
to  require  no  discussion  here.  We  know  of  no  case  where 
a  conviction  has  been  allowed  to  stand  where  this  salutary 
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rule  has  been  thus  violated.     See  Paulson  v.  State,  118 
Wis.  89. 

These  observations  apply  with  equal  force  to  the  cross- 
examination  of  the  accused,  who  took  the  witness  stand  in 
his  own  behalf.  He  was  23  years  of  age,  and^  judging  by 
his  answers  and  language  used,  is  not  as  well  qualified  to 
sustain  himself  under  such  an  examination  as  older  and 
more  experienced  i)ersons  might  be.  The  ordinary  and 
well-established  rules  of  cross-examination  appear  to  have 
been  forgotten  or  ignored,  and  many  of  the  minute  details 
of  his  domestic  life  were  dragged  into  public  view  over  the 
objections  of  his  counsel.  At  one  point  in  his  examination 
in  chief  he  sought  to  show  tliat  prior  to  his  coming  to 
Ainsworth  he  had  something  of  a  sum  of  money,  some  of 
which  at  times  was  deposited  in  a  bank  in  South  Dakota, 
Whether  his  statements  and  claims  in  this  regard  were 
true  or  not,  both  his  examination  in  chief  and  cross- 
examination  demonstrated  that  he  was  not  entirely  clear 
in  his  testimony,  and  that  his  business  capacity  was  lim- 
ited. His  deposits  in  the  bank  were  of  comparatively 
small  amounts.  His  cross-examination  proceeded  as  fol- 
lows: "Q.  Then  all  the  money  you  had  in  the  bank  was 
what  you  had  in  the  Commercial  National  Bank  in  July? 
A.  I  think  so.  Q.  And  your  account  with  that  bank  was 
closed  at  that  time,  wasn't  it?  A.  I  think  so.  Q.  What 
is  the  fact  about  the  matter?  A.  I  wouldn't  say  what 
month  it  was."  By  the  court:  "Q.  Was  your  banking 
husiiK^ss  so  extensive  you  couldn't  tell  that?  A.  I  couldn't 
tell  the  month  I  drew  the  last  money  out  of  there;  no,  sir.'' 
The  cross-examination  by  counsel  for  the  state  then  pro- 
ceeded upon  the  same  subject.  When  we  consider  the 
great  length  of  the  cross-exauii nation,  the  length  of  time 
the  accused  had  l)een  upon  tlie  stand,  the  small  amount 
of  deposit  which  it  was  claimed  had  been  made,  the  per- 
sistence with  which  the  cross-examining  counsel  had 
pressed  the  subject,  in  substance,  if  not  in  form,  repeating 
his  inquiries,  and  the  natural  embarrassments  under  which 
the  witness  must  have  labored,  even  if  he  wei*e  trying  to 
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tell  the  truth,  we  cannot  refrain  from  saying  that,  under 
the  circumstances,  the  injection  of  the  one  question  by  the 
court,  evidently  sarcastic,  was  ill-timed  and  ought  not  to 
have  been  indulged  in.  The  subject  of  such  interferences 
by  the  courts  has  been  before  this  court  in  Maynard  v, 
State,  81  Neb.  301 ,  and  in  Fager  v,  State,  22  Neb.  332,  and 
in  both  cases  tlie  practice  was  condemned,  except  "in  case 
of  urgent  necessity."  This  m  the  rule  in  this  state,  and 
it  ought  to  be  adhered  to.  There  was  no  "urgent  ne<*es- 
sity,''  nor  indeed  any  necessity  at  all,  for  the  interroga- 
tory, and  this  is  especially  so  since  the  state  was  repre- 
sented by  three  able  ccmnsel,  any  one  of  whom  was  en- 
tirely competent  to  care  for  and  protect  the  right  of  the 
state. 

It  is  insisted  with  considerable  earnestness  that  the 
court  erred  in  the  admission  of  evidence  over  the  ob- 
jections of  the  accused;  that  there  was  error  in  the  in- 
structions, both  given  and  refused;  and  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  Since  there  will 
have  to  be  a  new  trial,  these  questions  will  not  be  ex- 
amined, as  they  may  not  arise  in  the  further  progress  of 
the  case. 

Our  constitution  provides  that  in  all  criminal  prose- 
(»utions  the  accused  shall  have  his  trial  by  an  impartial 
jury.  This  provision  necessarily  carries  with  it  the  as- 
surance of  a  fair  and  impartial  trial.  Without  any  sug- 
gestion on  our  part  as  .to  either  the  quantity  or  quality 
of  the  evidence  we  are  convinced  that  neither  of  these 
constitutional  guaranties  has  been  extended  to  the  accused 
in  this  case.  Every  judicial  officer  in  this  state  has  been 
sworn  to  support  and  protect  this  constitutional  right,  and 
the  obligation  should  be  observed  at  all  hazards.  None 
of  them  can  evade  it.  As  emphasizing  what  we  have  said 
and  indicating  the  intense  feeling  and  bitterness  of  the 
prosecution,  we  need  but  refer  to  a  portion  of  the  argu- 
ment of  one  of  the  state's  counsel  to  the  jury.  We  here 
ropy  tlmt  portion  shown  by  the  record:  "If  this  jury 
finds  this  defendant  guilty  and  do  not  bring  in  a  verdict 
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recommending  the  death  penalty,  no  member  of  the  jury 
need  come  to  me  and  apologize,  or  to  apologize  to  any  mem- 
ber of  the  audience."  Due  objection  was  made  to  this 
highly  objectionable  language.  It  was  denounced  by  the 
court  in  proper  and  unmeasured  terms,  and  the  jury  were 
strongly  and  fittingly  cautioned  against  it.  The  general 
interest  taken  in  the  case,  and  the  trial,  in  connection 
with  the  language  used,  renders  it  clear  that  there  was  an 
"audience''  present.  This  court  and  courts  generally 
throughout  this  enlightened  country,  backed  up  by  every 
text-writer  upon  the  subject,  have  spoken  in  emphatic- 
terms  as  to  the  duties  of  a  prosecutor.  A  public  prose- 
cutor is  declared  to  be  a  semijudicial  officer.  His  duties 
are  not  to  secure  couvictions,  but  to  present  and  aid  the 
court  and  jury  in  ascertaining  and  arriving  at  the  truth. 
There  is  no  demand  in  any  case  for  browbeating  and  abus- 
ing defendants  or  witnesses,  or  intimidating  juries.  All 
such  conduct  should  be  avoided  by  prosecutors.  Is  the 
public  mind  inflamed  against  an  accused?  If  so,  seek 
to  allay  bitterness  of  strife  and  deliberately  and  dispas- 
sionately search  for  the  truth.  More  than  this  would  be 
a  violation  of  public  duty. 

The  judgment  of  the  district  court  must  be  reversed  and 
the  case  remanded  for  further  proceedings,  which  is  done. 

Bbversed. 


Hamii/ton  County,  appellant,  v.  Jaspbb  B.  Cunninc; 

ham  bt  al.,  appellees. 

Filed  Octobbb  22,  1910.     No.  16,150. 

County  treasurers:  Liabilitt  fob  Interest.  A  county  treasurer  is 
not  liable  on  his  bond  for  Interest  which  he  has  not  collected 
and  has  been  unable  to  collect  upon  the  public  funds  in  his 
care,  unless  it  appears  that  some  act  or  neglect  of  his  has  pre> 
vented  or  hindered  the  collection  of  such  interest 

Appeal  from  the  district  court  for  Hamilton  countv  • 
Benjamin  F.  Good,  Judge.    Affirmed. 
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A.  M.  Post  and  Albert  d  Wagner,  for  appellant. 
J.  jr.  Thonws  and  Hall  d  Stout ,  contra^ 

Barnes,  J. 

Action  by  the  county  of  Hamilton  against  an  ex-county 
treasurer  on  his  official  bond  for  the  recovery  of  money 
allepjed  to  be  due  the  county  on  account  of  interest  on  the 
public  funds  while  in  his  custody  as  sucTi  officer.  The  de- 
fendants had  judgment,  and  the  plaintiff  has  appealed. 

The  undisputed  facts  as  shown  by  the  record  are  as 
follows:  The  defendant  Cunningham  was  the  treasurer  of 
Hamilton  county  for  two  terms,  a  period  of  four  years, 
from  January,  1902,  to  January,  1906,  and  the  defendant, 
the  American  Bonding  Company,  was  the  surety  on  his  offi- 
cial bond.  Shortly  after  Cunningham  assumed  the  duties  of 
his  office  large  sums  of  money  were  paid  to  him  as  county 
treasurer,  and  thereupon  he,  together  with  the  county 
commissioners,  made  every  possible  effort  to  induce  the 
banks  doing  business  in  Hamilton  county  to  become 
county  depositories,  under  the  provisions  of  ch.  18,  Corap. 
St.  1909,  in  order  to  faithfully  administer  the  affairs  of 
the  office  and  provide  a  safe  place  or  places  in  which  to 
deposit,  safely  keep  and  obtain  interest  on  the  public 
funds.  It  appears  that  all  of  the  banks  doing  business  in 
the  county,  except  the  First  National  Bank  of  Aurora  and 
the  Aurora  State  Bank,  duly  qualified  and  became  county 
depositories;  that  thereupon  the  treasurer  deposited  in 
each  of  said  depository  banks  the  full  amount  of  money 
which  they  were  respectively  entitled  to  receive  under  the 
provisions  of  the  county  depository  law;  that  he  at  all 
times  during  his  official  incumbency  kept  in  said  banks 
the  full  amount  of  money  which  they  were  lawfully  en- 
titled to  receive,  and  thus  obtained  interest  on  all  of  the 
public  funds  which  he  was  able  to  place  in  such  deposi- 
tories; that  there  was  in  his  hands  from  time  to  time  a 
large  amount  of  public  money  which  he  was  unable  to 
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tlius  dispose  of;  that  he  made  every  possible  effort  to  ob- 
tain depositories  in  other  counties,  and  in  good  faith  en- 
deavored to  induce  the  First  National  Bank  of  Aurora  and 
the  Aurora  State  Bank  to  become  depositories.  This  they 
declined  to  do,  and  at  all  times  refused  to  pay  any  in- 
terest on  the  public  money,  for  the  reason  that  they  had 
constantly  on  hand  more  money  of  their  own  than  they 
could  profitably  loan  or  invest. 

It  thus  clearly  appears  that  the  defendant  treasurer  was 
unable  to  obtain  interest  on  the  balance  of  the  public 
money  in  his  hands.  It  also  appears,  and  is  conceded, 
that  during  all  of  the  time  that  Cunningham  held  the  of 
flee  of  county  treasurer  the  vault  and  safe  furnished  to 
him  by  the  plaintiff  county  were  unsafe,  and  he  was 
furnished  no  safe  place  in  which  to  keep  the  public  money: 
that  thereupon,  from  time  to  time,  as  he  deemed  it  neces- 
^iiYj  for  the  safe-keeping  of  such  money,  he  purchased 
demand  certificates  of  the  Aurora  State  Bank,  which'  was 
conveniently  located  at  the  county  seat,  payable  to  him- 
self personally;  that  he  immediately  indorsed  the  same  to 
liimself  as  county  treasurer  and  deposited  them  in  the 
county  s^afe;  that  in  transacting  the  business  of  his  oflBce 
lie  handled  the  certificates  as  cash,  and  they  were  so  con- 
sidered by  the  board  of  commissioners,  who  had  full 
knowledge  of  the  transaction,  and  who  approved  of  the 
same  by  making  settlements  with  the  defendant  treas- 
urer semiannually,  receiving  and  treating  them  upon  such 
settlements  as  so  mucY\  cash,  and  that. all  of  such  cer- 
tificates have  been  paid  in  full;  that  the  defendant  treas- 
urer at  the  expiration  of  each  of  his  terms  of  office  made 
final  settlement  with  the  county  board,  and  paid  over  to 
his  successor  in  office  the  full  amount  of  public  money 
wliich  he  had  re(»eived,  including  all  the  interest  and  ac- 
cumulations which  he  had  actually  obtained  thereon;  that 
he  never  received  any  interest  or  accumulations  of  any 
kind  or  amount  upon  the  demand  certificates  which  he  thus 
purchased  and  procun^d  with  county  funds  which  he  could 
not  lawfully  place  in  any  of  the  depository  banks. 
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On  the  foregoing  facts  the  district  court  held  that  the 
defendants  were  not  liable,  and  dismissed  the  plaintiff's 
action. 

It  is  strenuously  contended  that  it  was  the  duty  of  the 
treasurer  to  collect  the  interest  on  the  demand  certifi- 
cates above  described,  and  therefore  he  is  liable  to  the 
county  for  such  interest,  and  the  fact  that  he  was  unable  to 
do  so  is  no  defense  to  this  action.  In  support  of  this  our 
attention  is  directed  to  article  III,  ch.  18,  Comp.  St.  1909, 
commonly  called  the  "depository  law,"  in  which  the  fol- 
lowing provisions  are  found:  That  the  county  treasurer 
shall  keep  on  deposit,  for  safe-keeping,  in  state,  national 
or  private  banks,  doing  business  in  the  county  and  of  ap- 
proved and  responsible  standing,  the  amount  of  moneys 
in  his  hands  collected  and  held  by  him  as  county  treas- 
nrer;  that  all  banks  receiving  and  holding  such  deposits 
shall  pay  interest  thereon  at  not  less  than  2  per  cent,  per 
annum ;  that  the  county  board  shall  act  upon  applications 
of  banks  to  receive  such  deposits,  and  approve  the  bonds 
of  those  selected  as  public  depositories;  that  the  county 
treasurer  shall  not  deposit  such  money  or  any  part  thereof 
in  any  bank  other  than  those  thus  selected,  if  any  have 
been  selected  for  tlie  purpose,  and  that  all  deposits  that  he 
shall  make  in  any  bank  whatsoever  shall  be  paid  at  a  rate 
of  not  less  than  2  per  cent,  per  annum. 

It  therefore  seems  clear  that  it  was  the  duty  of  the 
county  treasurer  to  deposit  all  of  the  funds  in  his  hands 
in  depository  banks,  if  sufiBcient  banks  had  qualified  to 
enable  him  to  do  so,  and  it  was  also  his  duty  to  collect 
and  receive  from  sucli  depository  banks  interest  at  a  rat<* 
of  not  less  than  2  per  cent,  per  annum.  It  appears,  how- 
ever, that  the  defendant  treasurer  in  this  case  performed 
that  duty  to  tlie  full  extent  of  his  ability;  that,  notwitli- 
standing  that  fact,  there  still  remained  in  his  hands  a 
large  sum  of  public  money  which  he  was  unable  to  thus 
dispose-  of,  and  upon  which  lie  could  collect  no  interest 
whatsoever.  Of  the  safely  of  this  fund  he  was  an  insurer, 
as  declared  by  the  statutes  and  the  decisions  of  this  court; 
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and,  in  order  to  protect  himself  and  save  the  county  from 
loss,  it  was  necessary  for  him  to  deposit  it  in  some  safe 
and  suitable  place.  It  is  agreed  that  the  county  had 
furnished  him  no  such  place,  and  therefore  he  was  obliged 
to  place  the  money  in  some  responsible  bank.  He  could 
not  lawfully  deposit  it  in  any  of  the  depository  banks,  and 
none  of  the  other  banks  in  the  county  would  accept  the 
money,  if  required  to  pay  interest  thereon,  so  the  only 
course  left  open  to  him  was  to  purchase  the  demand  cer- 
tificates in  question,  and,  having  done  so  in  good  faith,  he 
should  not,  as  a  penalty  for  his  actions,  be  required  to 
pay  interest  thereon. 

It  is  further  contended  that  the  facts  of  this  case  ren- 
der(^d  the  Aurora  State  Bank  a  de  facto  depository,  and 
several  authorities  are  cited  in  support  of  that  contention. 
On  this  theory  it  is  claimed  that  the  treasurer  is  charge- 
able with  interest  on  the  demand  certificates.  It  appears, 
however,  that  in  the  cases  cited  there  had  been  an  attempt 
<m  the  part  of  the  bank  and  public  officers  to  comply  with 
the  terms  of  the  depository  law;  that  by  some  mistake, 
neglect  or  inadvertence  the  statutes  had  not  been  literally 
complied  with.  Recovery  was  sought  upon  the  bonds  of 
such  banks,  and  it  was  held  that  the  attempt  to  qualify 
under  the  provisions  of  the  law  had  rendered  them  de 
facto  depositories.  In  the  case  at  bar,  however,  there  was 
no  attempt  on  the  part  of  the  Aurora  State  Bank  to  be- 
come a  depository.  On  the  contrary,  it  had  i)ersistently 
refused  to  qualify  as  such,  and  had  steadily  declined  to 
receive  any  of  the  public  money,  if  required  to  pay  interest 
thereon.  We  are  therefore  of  opinion  that  the  cases  cited 
do  not  support  the  plaintiff's  contention. 

Again,  when  this  action  was  commenced  the  defendant 
treasurer  had  retired  from  oflice;  he  was  no  longer  a  rep- 
resentative of  the  county,  and  had  no  control  over  its 
funds.  If  the  county  was  entitled  to  recover  interest 
from  the  bank,  which  question  we  do  not  here  decide,  the 
fund  belonged  to  the  county,  and  the  treasurer  could 
not  maintain  an  action  to  recover  it.    Therefore,  it  cannot 
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be  said  th^t  he  was  even  charged  with  the  duty  to  col- 
lect it. 

Finally,  by  construing  the  depository  law  in  tlie  light 
of  other  statutory  provisions  relating  to  the  powers,  du- 
ties and  liabilities  of  county  treasurers,  and  according  to 
our  former  decisions,  we  are  of  opinion  that  the  acts  of 
the  defendant  Cunningham  were  not  such  as  to  render 
him  liable  to  the  county  for  the  interest  sought  to  be 
recovered  in  this  action.  Statutes  ought  not  to  be  so  con- 
strued as  to  require  impossibilities  of  public  officers  in  the 
discharge  of  their  official  duties* 

The  judgment  of  the  district  court  is  therefore 

Affibmbd. 
Root,  J.,  concurs  in  tlie  conclusion. 


Rose  and  Sedgwick,  JJ.,  not  sitting. 


Ed  R.  Westing,  appellee,  v.  Chicago,  Bi  rlington  & 
QuiNCY  Railway  Company,  appellant. 

Filed  October  22,  1910.     No.  16,160. 

1.  Appeal:  Variance:   Review.     A  judgment  win  not  be  reversed  for 

a  variance  between  plaintiff's  allegations  and  his  proof,  unless 
It  is  clearly  shown  to  be  material  and  that  the  defendant  has 
been  misled  thereby  to  his  prejudice  in  making  his  defense. 

2.  :   :   .  Unless  the  matter  of  variance  has,  in  some 

suitable  manner,  been  brought  to  the  attention  of  the  trial 
court,  a  court  of  review  may  decline  to  consider  it. 

3.  Railroads:  Damage  by  Fire:    Burden  of  Proof.     In  an  action  for 

damages  clearly  shown  to  have  been  caused  by  the  escape  of 
lire  from  a  railroad  engine,  the  burden  is  upon  the  company  to 
show  that  the  engine  was  properly  constructed,  equipped,  and 
operated. 

4.  Trial:  Failtjre  of  Plaintiff  to  Testif-y:   Instructions.    Where  the 

plaintiff,  by  the  evidence  of  competent  and  disinterested  wit- 
nesses, fully  establishes  his  cause  of  action  and  the  amount  of 
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his  recovery,  he  may  decline  to  testify  in  his  own  behalf,  and 
his  omission,  while  upon  the  witness  stand,  to  state  the  amount 
of  his  damages  does  not  require  the  court  in  his  instructions 
to  comment  unfavorably  upon  that  fact. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  S.  Dungan,  Judge.     Affirmed. 

James  E.  Kelby,  Byron  Clark  and  J.  L.  McPheely^  for 
appellant. 

Adams  £  Adams,  contra. 

Barnes,  J. 

Action  to  recover  damages  by  a  fire  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  plaintiff 
had  the  verdict  and  judgment,  and  the  defendant  has  ap- 
pealed. 

One  of  defendant's  assignments  of  error,  and  perhaps 
the  principal  one,  is  that  there  was  a  fatal  variance  be- 
tween the  plaintiff's  allegations  of  negligence  on  which  he 
sought  to  recover  and  the  proof  contained  in  the  record. 
The  charging  part  of  the  plaintiflf's  petition  is,  in  sub- 
stance, as  follows:  That  on  or  about  the  5th  day  of  No- 
vember, 1907,  the  defendant,  contrary  to  its  duty  in  that 
regard,  carelessly  and  negligently  omitted  to  keep  its 
right  of  way  free  and  clear  of  dry  and  combustible  ma- 
terials, but  negligently  permitted  large  quantities  of  dry 
grass  and  weeds  to  accumulate  over  and  upon  its  tracks 
and  right  of  way  near  the  premises  of  plaintiff,  and  es- 
pecially near  the  northeast  quarter  of  section  26,  in  town- 
ship 8,  range  14  west,  in  Kearney  county,  Nebraska;  that 
on  or  about  said  5th  day  of  November,  1907,  the  servants, 
agents  and  employees  of  defendant  in  operating  and  run- 
ning its  engines  over  its  line  of  road  at  or  near  the  north- 
east corner  of  section  27  aforesaid,  the  same  being  near  the 
premises  of  the  plaintiff  in  said  county,  negligently  and 
carelessly  permitted  said  engine,  being  an  engine  operatc'd 
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by  said  servants  at  said  time,  to  cast  out  sparks  and  coals 
of  fire  therefrom  into  tlie  dry  grass  and  other  combustible 
materials  on  defendant's  right  of  way  and  set  fire  thereto, 
which  spread  out  and  over  said  lands  of  plaintiff,  and 
thereby  burned  up  and  destroyed  all  the  grass  and  lierb- 
nge  on  said  lands. 

Defendant's  answer  contained  a  general  denial,  and  also 
lertain  allegations  of  contributory  negligence  on  plain- 
tiffs part,  which  caused  the  damages  for  which  he  sought 
to  recover.  ^ 

The  record  fairly  discloses  th^t  the  fire  which  caused 
the  damage  in  question  originated  from  sparks  or  coals 
of  fire  thrown  by  one  of  the  defendant's  engines  or  loco- 
motives, but  instead  of  starting  in  tlie  rubbish,  weeds,  dry 
grass,  etc.,  alleged  to  have  accumulated  on  defendant's 
right  of  way,  it  started  in  the  grass  several  feet  outside 
of  the  right  of  way  on  a  small  tract  of  land  belonging  to 
one  Lang,  and  thence  it  spread  onto  the  plaintiff's  prem- 
ises. This  is  the  matter  of  variance  on  which  the  defend- 
ant relies  for  a  reversal  of  the  judgment  of  the  district 
court.  It  is  contended  that  such  variance  is  material,  and 
therefore  the  verdict  is  not  sustained  by  the  evidence. 

There  might  be  some  force  in  this  contention  if  the  de- 
fendant had  seasonably  presented  that  question  to  the 
trial  court.  It  appears,  however,  that  wlien  tlie  plaintiff 
.  introduced  his  evidence  it  was  not  objected  to  because  it 
failed  to  support  the  allegations  of  the  petition  and  was 
at  variance  therewith.  In  fact,  it  does  not  appear  that  the 
matter  of  variance  was  urged  or  even  suggested  by  any  one 
at  any  time  during  tlie  trial  in  the  district  cimrt.  It  was 
not  raised  or  discussed  during  said  trial  or  in  tlie  motion 
for  a  new^  trial,  and  there  is  nothing  in  the  record  which 
tended  to  raise  that  question,  unless  it  be  lield  that  d(»- 
fendant's  re<iuest  for  a  directed  verdi(*t  had  that  effect. 

By  section  138  of  the  code  it  is  provided:   *'No  variance 

between  the  allegation  in  a  ph^ading  and  tlie  proof  is  to 

be  deemed  material,  unless  it  luive  actually  misled  the 

adverse  party,  to  his  prejudice,  in  maintaining  liis  action 

45 
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or  defense  upon  the  merits.  Whenever  it  is  alleged  that  a 
party  has  been  so  misled,  that  fact  must  be  proved  to  the 
satisfaction  of  the  court,  and  it  must  also  be  shown  in 
^  what  respect  he  has  been  misled;  and  thereupon  the  court 
may  order  the  pleading  to  be  amended  ui>on  such  term.^ 
as  may  be  ju«t."  In  accordance  with  the  foregoing,  it  was 
held  in  Knight  v.  Firmey^  59  Neb.  274*  that  "variances 
between  allegation  and  proof  which  are  immaterial  or.  not 
prejudicial  do  not  call  for  a  reversal  of  a  judgment.''  In 
the  opinion  it  was  said:  "It  is  argued  that  there  were 
fatal  variances  between  the  note  in  suit  as  pleaded  and 
the  one  introduced  in  evidence.  There  were  some  differ- 
ences, but  none  material  to  the  issues,  or  the  existence  of 
which  could  in  the  least  prejudice  the  rights  of  the  com- 
plainant; moreover,  the  eiTor,  if  any  in  this  regard,  was 
in  no  manner  the  subject  of  notice,  objection  or  exception 
in  the  trial  court,  and  is  not  entitled  to  consideration 
here."  In  Sprnccr  v,  Wilsorij  74  Neb.  459,  it  was  held: 
''Where  a  party  regies  upon  a  variance  between  the  plead- 
ings and  the  proof  to  defeat  a  recovery,  that  question 
should  be  raised  at  ^ome  time  during  the  progress  of  thr 
trial,  and,  unless  it  is  so  raised  and  suggested  to  the  trial 
court,  it  will  not  be  considered  on  error  in  this  court." 
Again,  we  liave  frequently  held  that  a  variance  between 
the  averments  of  a  pleading  and  the  evidence  given  to 
sustain  it  is  not  to  be  deemed  material  unless  it  has  mis- 
led the  adverse  party  to  his  prejudice.  Luhkcr  v.  Grau.-i 
Detour  Plow  Co.,  53  Neb.  Ill;  Toy  v.  McHugh,  62  Neb. 
820;  t^tnll  v.  Mimlonlca,  74  Neb.  309;  ItUier  Brick  Co.  v. 
Killian,  67  Neb.  589. 

It  is  true  that  in  the  case  at  bar  it  was  alleged  in  th*- 
petition  that  the  fire  started  in  the  weeds,  dry  grass  and 
combustible  materials  which  defendant  had  negligentlv 
permitted  to  accumulate  on  its  right  of  way,  wliile  thr 
proof  shows  that  it  started  outside  of  the  right  of  way ; 
but  it  clearly  appears  that  defendant's  section  foreman 
made  a  report  of  the  fire  at  the  time  it  occurred,  and  tin 
company  was  fully  aware  of  that  fact,  therefore  it  ha 
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ample  oi;i}{:rtiiiiity  to  prepare  its  defense  in  accordanc 
with  that  view  of  the  case.    So  it  cannot  be  said  that  the 
variance  complained  of  misled  the  defendant  to  its  preju 
dice,  and  it  therefore  affords  no  ground  for  reversing  the 
judgment  of  the  district  court. 

Defendant's  other  assignments  of  error  relate  to  the 
matter  of  instructions,  and  the  foregoing  rule  disposes 
of  all  of  them  but  tivo,  which  we  will  now  consider. 

It  is  contended  that  the  court  erred  in  giving  instruc- 
tion numbered  3,  upon  his  own  motion,  by  which  it  was 
stated  in  substance,  among  other  things,  that  in  order  to 
entitle  the  plaintiff  to  recover  it  would  only  be  necessary 
for  him  to  prove  that  the  defendant,  by  and  through  its 
agents  and  employees,  set  out  the  fire,  and  that  the  same 
^)read  over  his  premises,  destroying  his  crops  and  injuring 
liis  land  as  claimed  by  him  in  his  petition.  It  is  contended 
that  the  burden  of  proof  is  upon  the  plaintiff;  that  he  had 
alleged  negligence;  and  that  this  instruction  cast  the  bur- 
den of  proof  upon  the  defendant.  A  like  question  was 
before  this  court  in  Union  P.  B.  Co,  v.  Keller,  36  Neb.  189, 
where  it  was  said:  "Where  the  proof  shows  that  a  fire 
,  originated  from  an  engine  running  over  the  defendant's 

I  railway,  it  is  unnecessary  for  the  plaintiff  to  show  affirm- 

atively any  defect  in  the  construction  or  condition  of  the 
engine,,  or  any  negligence  in  its  management.  Negligence 
will  be  presumed  from  the  fact  that  fire  was  set  out." 
In  Rogers  v.  Kansas  City  d  0.  B.  Co.,  52  Neb.  86,  we  held : 
"Where  damage  is  caused  by  the  escape  of  fire  from  a 
railroad  engine,  the  burden  is  upon  the  company  to  show 
that  the  engine  was  properly  constructed,  equipped,  and 
oi)erated."  From  the  foregoing  it  is  apparent  that  the 
'  district  court  did  not  err  in  giving  the  instruction  com- 
plained of. 

Finally,  it  is  contended  that  the  court  erred  in  refusing 
to  give  instruction  numbered  14,  requested  by  the  defend- 
ant. The  request  reads  as  follows :  "The  court  instructs 
the  jury  that,  the  fact  of  plaintiff's  not  testifying  as  to  the 
value  of  the  property  he  claims  was  destroyed  by  fire  in 
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determining  the  amount  of  damage  he  has  sustained,  you 
have  a  right  to  presume  that  his  knowledge  and  evidence, 
if  given,  would  be  against  his  interest.'^  It  is  true  that 
the  plaintiff  did  not  testify  as  to  th^  amount  of  his  dam- 
ages; but  there  is  sufl3cient  competent  evidence  given  by 
apparently  disinterested  witnesses  upon  that  question  to 
sustain  the  verdict  of  the  jury.  We  are  not  aware  of  any 
rule  compelling  the  plaintiff  to  establisli  the  amount  of 
damages  by  his  own  testimony,  and  there  would  seem  to 
he  no  reason  for  him  to  testify  upon  that  i>oint  if  he  is 
:d)le  to  establish  it  by  the  evidence  of  other  competent  and 

lisinterested  witnesses.    We  are  therefore  of  opinion  that 
ilie  court  properly  refused  to  give  this  instruction. 

After  a  careful  examination  of  the  record,  we  are  satis- 
lied  that  it  contains  no  reversible  error,  and  the  judgment 

.f  the  district  court  is  therefore 

Affirmed. 
Sedgwick,  J.,  concurring. 

It  is  said  in  the  opinion  that  the  defendant  "had  araph' 
opportunity  to  prepare  its  defense"  because"  its  section 
foreman  reported  the  facts  to  the  company  at  the  time 
they  occurred.  I  think  that  this  will  not  do  as  a  rule  of 
pleading.  If  this  is  to  be  the  rule  of  pleading,  tlien  there 
will  be  no  necessity  of  pleading  at  all;  it  will  only  bi^ 
necessary  to  prove  that  the  defendant  has  liad  "ample  no- 
tice" from  some  other  source  that  the  plaintiff  has  a  valid 
claim  and  full  notice  of  the  nature  of  the  claim.  A  defend- 
ant in  a  lawsuit  has  a  right  to  rely  upon  the  petition  as 
stating  all  that  he  is  required  to  defend  against.  It  is 
not  supposed  that  he  will  be  ready,  in  court,  to  defend 
against  other  charges  not  contained  in  the  pleadings. 

I  concur  in  the  conclusion  on  other  grounds  stated  in 
the  opinion. 

Reese,  C.  J.,  concurring. 

I  concur  in  the  result  reached  in  the  opinion  of  the  ma- 
jority, but  desire  to  say  that  I  do  not  think  that  under 
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the  circumstances  of  this  case  the  averment  that  the  fire 
was  started  within  the  right  of  way  is  material  in  so  far 
as  the  statement  of  facts  constitutes  a  cause  of  action  is 
concerned.  I  believe  the  petition  would  be  good  without 
the  allegation.  If  I  am  correct  in  this,  the  fact  that  de- 
fendant knew  of  the  true  conditions  through  the  report 
of  a  proper  employee,  tliere  could  be  no  surprise,  and 
tlw^refore  no  error,  even  if  the  matter  had  been  properly 
presented  to  the  district  court. 


K.  B.  Ward,  appellant,  v.  City  op  Lincoln,  appblleb. 

FiLKD  October  22,  1910.     No.  16,718. 

Municipal  Corporations:  Public  Improvements:  LiABttiTY.  L.,  a  city 
of  the  first  class,  entered  into  a  valid  contract  for  the  construc- 
tion of  a  sidewalk,  the  cost  thereof  to  be  paid  by  a  special  as- 
sessment to  be  levied  on  the  lots  abutting  the  improvement;  the 
sidewalk  was  constructed  according  to  the  contract,  and  the 
city  levied  a  special  assessment  upon  the  abutting  lots  to  pay 
for  the  same;  thereafter  the  city  failed  and  neglected  to  collect 
the  assessment,  and  entered  into  an  agreement  with  the  owner 
of  the  lots  by  which  it  attempted  to  release  them  from  the  lien 
of  the  special  assessment  and  caused  the  same  to  be  canceled 
and  discharged  of  record.  Held,  That  such  conduct  on  the  part 
of  the  city  rendered  it  liable  in  an  action  to  recover  the  contract 
price  of  the  improvement. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Rtewart,  Judgb.    Reversed. 

H,  Rosenthal f  for  appellant. 

G.  G.  Flanshnrg  and  L.  A.  Flanshurg,  contra, 

Barnes,  J. 

This  is  an  appeal  from  a  judpnent  of  the  district  court 
for  Lancaster  county  sustaining]:  a  general  demurrer  to 
the  plaintiff's  petition  and  dismissing  his  action.     The 
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only  question  presented  for  our  determination  is:  Doee 
the  plaintiff's  petition  state  facts  sufficient  to  constitute  a 
cause  of  action? 

The  petition  alleges,  in  substance,  that  the  defendant 
is  a  city  of  the  first  class  existing  under  and  by  virtue  of 
the  statutes  of  Nebraska;  that  defendant  then  having 
power  and  authority  to  let  contracts  for  the  construction 
of  sidewalks  within  its  corporate  limits,  and  to  levy  and 
assess  taxes  against  the  abutting  real  estate  to  pay  for  the 
construction  of  such  sidewalks  and  collect  said  taxes,  did 
on  or  about  August  21,  1891,  enter  into  a  contract  with 
one  R.  J.  Gaddis  for  the  construction  of  sidewalks  in  front 
of  lots  7  to  12,  inclusive,  in  block  4,  Fitzgerald's  second 
addition  to  the  defendant  city,  and  agreed  to  pay  for  said 
sidewalks  from  funds  to  be  realized  from  assessments  and 
special  taxes  on  said  lots;  that  Gaddis  constructed  the 
sidewalks  according  to  his  contract,  and  did  all  things 
required  of  him  to  be  done  in  the  performance  of  the  same; 
that  defendant,  in  accordance  with  its  contract  with  Gad- 
dis, issued  to  him  six  certificates,  by  which  it  certified  that 
he  was  entitled  to  the  sc^veral  amounts  mentioned  therein, 
the  same  being  the  contract  price  of  the  sidewalk,  with 
interest  and  penalties  thereon,  whenever  said  assessments 
should  be  collected,  and  reciting  that  the  certificates  were 
issued  in  accordance  with  an  ordinance  of  the  city  of  Lin- 
coln, approved  August  21,  1801,  and  in  accordance  with 
an  order  of  the  city  council  made  December  8,  1891.  The 
certificates  were  numbered,  and  each  describtnl  the  lot 
ui>on  which  the  abutting  sidewalk  had  bec^n  constructed. 
It  was  further  alleged  tliat  the  certificates  were  for  a 
valuable  consideration  duly  sold  and  asKigned  to  the  plain- 
tiff, who  is  still  the  owner  thereof;  that  the  defendant 
levied  and  assessed  taxes  against  the  lots  in  question  to 
pay  for  the  constrn(*f  ion  of  the  sidewalks  and  for  the  pay- 
ment of  said  certificaios,  with  interest  and  penalties;  that 
the  taxes  so  levied  and  jissossed  remained  unpaid,  and  be- 
came delinquent,  and  were  included  in  and  constituted  a 
part  of  the  amount  of  delinquent  taxes  declared  by  the 
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district  court  for  Lancaster  county^  to  be  due  on  said  lots 
by  a  decree  rendered  on  or  about  September  15,  1905,  in  a 
case  wherein  the  state  of  Nebraska  was  plaintiff  and  Sev- 
eral Parcels  of  Land  et  al.  were  defendants,  in  a  scavenger 
tax  suit  for  the  year  1905,  and  that  said  decree  also  con- 
tained the  city  and  county  taxes  for  more  than  four  years; 
that  in  pursuance  of  the  decree  the  county  treasurer  of 
Lancaster  county  on  the  18th  day  of  April,  1906,  sold  the 
lots  in  question  to  one  A.  C  Ricketts,  the  owner  thereof, 
each  lot  selling  for  an  amount  which  was  less  than  the 
amount  of  the  decree  in  said  tax  suit;  that  on  May  1,1906, 
and  prior  to  the  expiration  of  the  time  for  premium  bids 
on  said  lots,  the  defendant  accepted  and  received  in  full 
settlement  and  satisfaction  for  the  taxes  and  decree  against 
said  lots  a  sun^  of  money  on  each  of  them  in  addition  to 
the  sum  paid  to  the  county  treasurer  at  the  time  of  sale, 
but  which  several  sums  so  paid  on  each  of  said  lots  were 
less  than  the  amount  of  taxes  found  due  thereon  bv  the 
decree;  that  the  defendant  entered  into  a  stipulation  rec- 
ommending to  the  court  that  the  decree  theretofore  entered 
against  the  lots  in  question  be  vacated  and  set  aside,  and 
that  a  new  decree  be  entered  against  each  of  said  lots  in 
amount  equal  to  the  several  sums  so  paid  thereon,  and 
that  said  sums  be  received  in  full  payment  and  satisfaction 
for  all  assessments  included  in  said  tax  suit;  that  the 
court  entered  a  decree  in  accordance  with  said  stipulation, 
and  by  reason  thereof  premium  bids  on  the  sales  of  the 
lots  were  prevented. 

A  copy  of  the  stipulation  was  attacbed  to  and  made  a 
part  of  the  petition,  and  so  much  of  it  as  is  material  to. 
this  controversy  reads  as  follows:  "It  is  hereby  stipu- 
lated by  and  between  the  plaintiff  and  A.  C.  Ricketts,  the 
owner  of  the  proi)erty  hereinafter  described,  all  of  the 
said  property  being  in  Fitzgerald's  second  addition  to  the 
city  of  Lincoln,  Lancaster  county,  Nebraska,  that  the  de- 
fault and  the  decree  entered  in  the  above  action  as  to  said 
several  tracts  hereinafter  described  be,  and  the  same 
hereby  is,  set  aside  and  vacated.^'    Then  followed  a  de- 
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seription  of  the  property  in  question,  together  with  other 
lots  and  blocks.  The  stipulation  then  continued:  "It  is 
further  stipulated  and  agreed  that,  upon  payment  to  the 
clerk  of  the  district  court  within  ten  days  from  tlie  entry 
of  the  decree  herein  of  the  several  sums  herein  stipulated 
as  due  the  plaintiff  on  said  several  tracts  of  land,  all  taxes 
and  special  assessments  levied  against  said  property  for 
the  year  1904,  and  prior  thereto,  shall  be  discharged  and 
canceled  of  record,  and  the  city  treasurer  and  the  county 
treasurer  shall  be  directed  and  ordered,  upon  the  payment 
of  said  sums,  to  cancel  and  discharge  said  taxes  on  the 
books  of  their  resi)ective  offices."  Then  followed  a  copy  of 
the  decree,  which  in  form  and  substance  followed  the  terms 
of  the  stipulation. 

It  was  further  alleged  that  at  the  time  the  original  de- 
cree was  entered  there  were  no  unpaid  taxes  that  had  been 
levied  and  assessed  on  the  lots  in  question  prior  to  the 
special  assessment  against  them  for  sidewalk  purposes, 
except  regular  city  taxes  for  the  year  1891;  that  the 
amount  of  said  regular  city  taxes  for  the  year  1891  in- 
cluded in  the  deci'ee  was  as  follows :  $13.17  each  on  lots  7, 
8,  9,  10  and  11,  and  $14.17  on  lot  12,  and  that  the  defend- 
ant, the  city  of  Lincoln,  received  as  proceeds  of  said  sales 
for  taxes,  as  linally  consummated  between  it  and  the  owner 
of  the  lots  in  question,  for  lot  7  |63.34,  for  lots  8,  9,  11 
and  12  $66.57  each,  and  for  lot  10  |66.02;  that  since  such 
payment  to  the  defendant  and  the  receipt  thereof  the 
plaintiff  presented  his  certificate  to  the  city  treasurer  of 
the  defendant  city  and  demanded  payment  of  the  same, 
but  payment  was  refused ;  that  on  June  30,  1909,  plaintiff 
filed  his  claim  in  due  form  for  the  amount  due  on  said 
certificates  in  the  office  of  the  city  clerk  of  the  defendant 
city,  and  presented  the  same  to  the  city  council  of  said 
city  for  audit  and  allowance,  but  that  the  city  council  has 
by  inaction  failed  and  neglected  to  allow  or  disallow  said 
claim,  tlioTigh  said  council  has  had  said  claim  a  suflftcient 
time  to  pass  upon  the  same.  Then  follows  an  allegation  of 
the  amount  due  on  the  certificates;  that  the  defendant,  the 
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city  of  Lincoln,  has  failed,  refused  and  neglected  to  pay 
the  same  and  to  provide  any  fund  for  such  payment,  and 
still  refuses  and  neglects  to  pay  or  provide  a  fund  for  the 
payment  of  said  certificates,  and  the  petition  thereupon 
concluded  with  a  prayer  for  a  judgment  in  the  usual  form. 

Plaintiff  contends  that  the  defendant  city,  by  failing, 
neglecting  and  refusing  to  provide  a  fund  for  the  payment 
of  its  claim,  and  by  permitting  the  owner  of  the  lots  spe- 
cially benefited  by  the  sidewalk  improvements  in  ques- 
tion to  pay  off  and  discharge  all  taxes  levied  thereon,  in- 
cluding the  special  assessments  made  against  them  to  pay 
for  the  construction  of  the  sidewalks,  has  rendered  itself 
liable  in  an  ordinary  civil  action  to  recover  the  amount 
due  on  his  certificates.  The  defendant  claims  that  the 
cost  of  the  construction  of  the  sidewalks  could  only  be  paid 
out  of  funds  raised  by  a  special  assessment  against  the 
abutting  real  estate;  that  its  agreement  with  the  owner 
and  the  decree  rendered  thereon,  by  which  the  special  as- 
sssments  were  released  and  satisfied  of  record,  was  legal 
and  valid  in  all  respects,  and  the  plaintiff  is  therefore  with- 
out any  remedy  whatsoever. 

Upon  the  question  thus  presented  the  authorities  are 
divided.  We  think,  however,  that  we  are  committed  to 
the  rule  contended  for  by  counsel  for  the  plaintiff.  The 
contract  with  Gaddis  for  the  (Construction  of  the  sidew^alks 
was  valid,  and  one  whicih  the  defendant  city  was  author- 
ized to  make.  In  Lincoln  Land  Go,  v.  Villaffe  of  Qrwnty  57 
Neb.  70,  it  was  said :  "Where  a  municipal  corporation  re- 
ceives and  retains  substantial  benefits  under  a  contract 
which  it  was  authorized  to  make,  but 'which  was  void  be- 
cause irregularly  executed,  it  is  liable  in  an  action  brought 
to  recover  the  reasonable  value  of  the  benefits  received." 
That  case  was  followed  and  approved  in  Rogers  v.  City 
of  Omaha,  76  Neb.  187,  and  again  in  Rogers  v.  City  of 
Omaha,  82  Neb.  118,  where  it  was  said :  "A  warrant  issued 
by  a  city  in  consid(»rati(m  of  a  demand  which  is  a  valid 
obligation  payable  out  of  its  general  funds  is  not  invali- 
dated by  a  recital,  not  contemplated  by  the  statute,  that  it 
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shall  be  payable  out  of  a  special  fund  which  the  city  is  not 
authorized  to  create,  or  out  of  a  special  fund  which  the 
city  may  lawfully  create,  but  the  failure  to  create  which 
is  due  solely  to  the  fault  or  negligence  of  the  city/'  In  that 
case,  discussing  the  question  involved  in  tliis  inquiry,  it 
was  said :  "It  is  insisted  by  defendant  that,  the  warrants 
in  question  having  been  issued  against  a  fund  which  never 
was  in  fact  created,  the  warrants  themselves  were  void 
and  of  no  force  or  effect  whatever.  This  contention  has 
already  been  decided  adversely  to  defendant  in  Abrahams 
V.  City  of  Oniaha,  80  Neb.  271,  where  we  held :  *A  warrant 
issued  by  a  city  in  consideration  of  a  demand  which  Is  a 
valid  obligation  payable  out  of  its  general  funds  is  not 
invalidated  by  a  recital,  not  contemplated  by  the  statute, 
that  it  shall  be  payable  out  of  a  special  fund  which  the 
city  is  not  authorized  to  create,  or  out  of  a  special  fund 
which  the  city  may  lawfully  create,  but  the  failure  to  cre- 
ate w^hich  is  due  solely  to  the  fault  or  negligence  of  the 
city.  A  warrant  issued  by  the  proper  authorities  of  a  city 
in  consideration  of  a  valid  indebtedness  against  it  is  a 
written  acknowlcnlgment  of  such  indebtedness  and  promise 
to  pay  it.'  That  the  defendant,  through  its  mayor  and 
council,  had  full  power  and  authority  to  outer  into  the  con- 
tracts for  the  sithnvalks  cannot  be  seriously  questioned,  but 
the  defendant  contends  that,  inasmuch  as  the  contract 
itself  provides  that  the  work  done  by  the  contractor  shall 
be  paid  for  in  warrants  drawn  against  a  special  fund  to  be 
created  by  an  assi^ssment  upon  the  lots,  and  that  the  con- 
tractor agreed  to  receive  such  warrants  in  full  satisfaction 
and  payment  for  all  work  done  and  all  material  furnished 
by  him  under  his  contract,  and  no  fund  ever  having  been 
created,  the  city  is  relieved  from  all  liability.  This  will 
not  do.  The  law  is  well  settled  that,  when  a  municipal 
corporation  enters  into  a  contract  of  this  character,  it 
thereby  agrees  to  create  the  si)ecial  fund,  by  valid  assess- 
ments, and  that,  failing  to  do  so,  it  is  liable  generally.  It 
will  not  do  to  say  that  a  city  may  contract  for  the  expendi- 
ture of  large  sums  of  money  and  material  and  a  largo 
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amount  of  labor  in  constructing  valuable  improvements 
for  the  city,  and  agree  to  pay  for  such  improvements  out 
of  a  fund  to  b^  created  by  a  special  assessment,  and  then 
escape  all  liability  by  never  creating  the  fund,  or,  if  it  at 
tempts  to  create  such  a  fund,  by  proceeding  so  irregularly 
that  the  assessments  when  levied  cannot  be  enforced.    No 
such  dishonesty  would  be  tolerated, in  an  individual,  and 
we  see  no  reason  why  it  should  be  in  the  case  of  a  munici- 
pal corporation.     As  said  by  the  supreme  court  of  Cali- 
fornia in  Pimental  v.  City  of  Son  Francisco,  21  Oal-  351 : 
^The  city  is  not  exempted  from  the  common  obligation  to 
do  justice,  which  binds  individuals.    Such  obligation  rests 
upon  all  persons,  whether  natural  op  artificial.    If  the  city 
obtain  the  money  of  another  by  mistake,  op  without  au- 
thority of  law,  it  is  hep  duty  to  refund  it,  from  this  gen- 
eral obligation.    If  she  obtain  other  property,  which  does 
not  belong  to  her,  it  is  hep  duty  to  restope  it,  op,  if  used, 
to  rendep  an  equivalent  thepefop,  fpom  the  like  obligation. 
Argenti  v.  City  of  San  Francisco,  16  Cal.  255.    The  legal 
liability  sppings  fpom  the  mopal  duty  to  make  pestitution; 
And  we  do  not  apppeciate  the  mopality  which  denies  in 
such  cases  any  pights  to  the  individual  whose  money  or 
othep  property  has  been  thus  approppiated.     The  law 
countenances  no  such  wretched  ethics;  its  command  al- 
ways is  to  do  justice.'    In  Pine  Tree  Lumber  Go.  v.  City  of 
Fargo,  12  N.  Dak.  360,  it  is  said :    'The  city,  as  we  have 
seeuy  is  ppovided  with  the  means  of  fully  ppotecting  itself 
against  expense  in  the  making  of  special  improvements. 
Any  payments  made  upon  its  contracts  fop  paving  should 
be  paid  out  of  the  funds  pealized  fpom  the  special  assess- 
ments; and,  if  the  city  exepcise  the  poweps  given  it,  the 
genepal  taxpayer  cannot  be  burdened  at  all  with  the  cost 
of  the  improvement.    If,  however,  the  city  council  fails  to 
take  advantage  of  the  means  provided  to  realize  upon 
special  assessments  the  cost  of  the  improvement,  as  be- 
tween the  city  it  represents  and  the  contractor,  the  con- 
sequences of  the  neglect  should  fall  upon  the  cily/ '' 
O^Ha/ra  v.  Scranton  City,  205  Pa.  St.  142,  was  a  case 
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where  the  plaintiflF  sued  the  city  for  the  price  of  constrtict- 
ing  a  sewer.  There  was  a  city  ordinance  which  provided 
that  the  contractor  should  not  receive  any  sum  in  excess 
of  the  amount  actually  received  by  the  city  from  the  assess- 
ment for  the  sewer.  The  contract  contained  this  clause: 
"It  is  expressly  understood  that  the  fund  for  the  payment 
of  the  above  contract  price  is  to  be  derived  from  assess- 
ments upon  the  city  and  abutting  property  oiMiers  ac- 
cording to  benefits,  and  as  to  assessments  upon  abutting 
properties  the  city  is  liable  to  the  contractor  only  for 
amounts  actually  collected."  The  city  solicitor  failed  to 
file  liens  within  the  time  prescribed  by  the  ordinance, 
whereby  many  assessments  were  lost  to  the  contractor. 
The  court  in  ccmstruing  the  ordinance  said :  "It  maj'  be 
that  as  between  the  city  and  her  solicitor  the  default 
should  be  cliarged  to  the  solicitor;  but  if  so  the  city  must 
indemnify  lierself  at  the  expense  of  him  and  his  sureties^ 
and  not  at  the  expc^nse  of  O'Hara." 

In  the  case  of  Lyon  v.  District  of  CQlumbia,  19  Ct.  CI. 
649,  the  claimant  was  the  owner  of  three  tax-lien  certifi- 
cates, which  were  liens  upon  certain  lots  of  land  in  Wash- 
ington for  the  amount  therein  stated  as  overdue  and  un- 
paid taxes.  The  owners  of  the  land  in  each  case  proved 
to  the  district  commissioners  that  the  assessmerits  upon 
their  land,  for  which  said  certificates  were  issued,  were 
erroneous,  in  that  they  w^ere  for  too  large  an  amount. 
The  district  commissioners,  finding  that  the  lot  owners 
had  been  assessed  too  much,  reduced  the  assessments  and 
discharged  the  liens  on  the  land  by  the  payment  of  the 
reduced  amount.  The  court  said:  "When  the  commis- 
sioners destroyed  the  claimant's  lien  by  settling  with  the 
lot  owners  for  amounts  less  than  the  claims  which  they 
had  sold,  that  was  an  implied  obligation  to  pay  him  the 
difference." 

We  find  that  the  cases  of  Tleller  %\  City  of  Garden  City. 
58  Kan.  263;  City  of  Briton  v.  Strrlinff,  50  S.  W.  (Tex. 
Civ.  App.)  1027;  O'Brien  v.  Police  Jury,  2  La.  Ann.  355; 
Jones  V,  City  of  Portland,  35  Or.  512;  Comnierciai  Nat. 
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Bank  v.  Portland ,  24  Or.  188;  Kearney  v.  City  of  Coving- 
ton, 58  Ky.  339;  Bucroft  v.  City  of  Council  Bluffs,  63  la. 
646,  and  Barber  Asphalt  Paving  Co,  t?.  City  of  Denver,  72 
Fed.  336,  to  a  greater  or  less  extent  support  tlie  loile  above 
stated.  On  the  other  hand,  counsel  for  the  city  in  an 
elalK)rate  and  well-written  brief  have  cited  many  authori- 
ties, some  of  which  seem  to  support  their  contention.  But, 
in  view  of  our  former  decisions  in  which  we  think  we  are 
fairly  committed  to  the  more  just  and  equitable  rule  con- 
tended for  by  the  plaintiff,  we  are  of  opinion  that  the 
petition  was  suflScient  in  form  and  substance  to  resist  a 
general  demurrer. 

Tlie  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  is  remanded  for  further  proceedings. 

Reversed. 
Rose,  J.,  dissenting. 

My  understanding  of  the  facts  pleaded  by  plaintiff  and  of 
the  law  applicable  thereto  leads  me  to  dissent  from  the 
opinion  and  the  conclusion  of  the  majority.  The  petition 
does  not  contain  a  copy  of  the  contract  betw^een  the  city 
and  the  contractor  who  constructed  the  sidew^alks.  It 
does  allege,  however,  that  the  contractor,  R.  J.  Gaddis, 
agreed -with  the  city  to  construct  sidewalks  in  front  of 
lots  7  to  12,  inclusive,  in  block  4,  Fitzgerald's  second  ad- 
dition, and  that  the  city  "agreed  to  pay  for  said  sidewalks 
from  funds  to  be  realized  from  assessments  and  special 
taxes  on  said  lots/'  If  this  allegatiim  left  any  doubt  as 
to  tlie  agreements  that  the  ccmtractor  was  to  be  paid  from 
funds  arising  from  special  assessments  against  the  lots, 
the  matter  is  made  clear  by  the  following  certificate  wiiich 
is  copied  from  tlie  petiti<m:  '*No.  121,  |17.0S.  Office  of 
<Mty  (^lerk,  Lincoln,  Neb.,  Dec.  8,  1891.  City  Treasurer 
of  Lincoln,  Nebraska:  This  is  to  certify  that  K.  J.  Oaddis, 
or  ordiT,  is  entitled  to  seventeen  and  8-100  dollars,  assess- 
ments or  special  taxes  for  sidewalk  construction  on  lot  7, 
In  block  4,  Fitzgerald's  second  addition,  in  the  city  of 
Lincoln,  Nebraska,  together  with  the  interest  and  penal- 
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ties  thereon  whenever  »aid  assessment,  penalty  and  in- 
terest shall  be  collected,  and  you  will  pay  the  same  to  the 
order  of  R.  J.  Gaddis  on  the  presentation  of  this  certifi- 
(?ate  with  proper  identification,  after  said  assessment  has 
been  collected.  This  certificate  is  issued  in  accordance 
with  an  ordinance  of  the  city  of  Lincoln,  approved  August 
21,  1891,  in  accordance  to  an  order  of  the  city  council 
made  Dec.  8,  1891.  No.  1620.  D.  C.  Van  Duyn,  City 
Clerk." 

The  petition  shows  on  its  face,  when  this  certificate  is 
considered,  that  the  contractor  agreed  to  construct  the 
sidewalks  and  to  receive  his  pay  from  funds  to  be  realized 
from  special  assessments  against  the  lots.  In  thus  pro- 
viding for  payment  of  the  c<mtractor,  tlie  city  adopted  the 
only  means  created  by  law  for  discharging  the  obligation. 
Its  charter  gave  it  no  authority  whatever  to  pay  for  the 
sidewalks  described  in  the  petition  with  funds  raised  by 
general  taxation.  In  dealing  with  the  officers  of  the  city, 
the  contractor  was  bound  to  know  the  limitations  of  their 
I)ower.  They  had  no  authority  as  representatives  of  the  city 
to  guarantee  the  payment  of  his  claim,  or  to  assure  him 
that  the  taxes  wcmld  be  sufl3cient  to  pay  it,  or  that  any  de- 
ficiency would  be  made  good  by  general  taxation,  or  that 
the  city  would  exercise  extraordinary  diligence  in  col- 
lecting special  assessments  from  the  lot  owners,  or  that  he 
would  be  relieved  from  the  ordinary  vigilance  imposed  by 
law  upon  lienors  in  collecting  their  claims.  Where  a  city 
is  not  autliorized  by  its  charter  to  use  its  general  funds 
for  the  purpose  of  constructing  sidewalks,  the  law,  as 
generally  announced,  does  not  imply  an  agreement  to  do 
so,  and  a  rule  of  general  acceptation  limits  a  contractor  to 
specific  or  special  funds  where,  under  authority  of  law. 
he  contracts  with  reference  thereto.  Lake  v.  Trustees  'jf 
WillUimshurgh,  4  Denio  (N.  Y.)  520;  City  of  Huntinytoit 
V.  Force,  152  Ind.  368 ;  Reock  v.  Mcuyor,  33  N.  J.  Law  121) : 
Firmey  v.  City  of  Oshkosh,  18  Wis.  220;  Peake  v.  Netc  Or 
leans,  139  U.  S.  342;  City  of  Alton  v,  Foster,  74  lU.  Apji. 
511;  Farrell  v.  City  of  Chicago,  198  111.  558;  Craycraft  %. 
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Selvage^  10  Ky.  696;  City  of  Grctucastle  v,  Allen,  43  Ind. 
347;  Qoodrich  v.  City  of  Detroit,  12  Mich.  279;  Uorth- 
western  Lumber  Co.  v.  City  of  Aberdeen,  20  Wash.  102; 
Wilson  V,  City  of  Aberdeen,  19  Wash.  89.  The  doctriae 
that  a  contractor  is  limited  to  the  specific  fund  with  refer- 
ence to  which  he  contracts  is  especially  applicable  to  agree- 
ments for  the  construction  of  sidewalks.  His  judgment  as 
to  whether  the  property  will  sell  for  enough  to  pay  the  tax 
liens  ought  to  be  as  good  as  that  of  the  city  officers,  and  he 
has  the  privilege  of  bidding  it  up  to  its  full  value.  Like 
other  creditors,  he  takes  his  chances  on  the  sufficiency  of 
his  security.  Ordina^^y  business  sagacity  would  le«id  him 
to  consider  in  advance  the  location,  character  and  value  of 
the  lots.  These  are  matters  of  which  the  citizens  generally 
will  know  little,  even  if  they  are  required^  after  payinj> 
for  their  own  sidewalks,  to  pay  also  for  like  improvements 
for  tlie  benefit  of  others,  when  the  city  is  held  liable  to  the 
contractor  for  the  full  amount  of  his  claim.  If  the  limi- 
tations solemnly  imposed  by  the  legislature  for  the  pro- 
tection of  the  public  must  yield  to  "the  common  obliga- 
tion to  do  justice  which  binds  individuals,"  still  a  valid 
contract  honestly  and  fairly  made  pursuant  to  the  terms 
of  a  city  charter  ought  to  settle  the  question  of  ethics  be- 
twcfen  tlie  parties.  Civic  integrity  does  not  necessarily 
bind  a  city  to  insure  its  contractors  against  loss.  The 
state  constitution  is  a  fair  measure  of  public  rectitude, 
and  it  declares:  "The  legislature  shall  never  grant  any 
extra  compensation  to  any  public  officer,  agent,  servant, 
or  contractor  after  the  services  shall  have  been. rendered 
or  the  contract  entered  into.^^  Article  III,  sec.  16.  A  city 
must  make  estimates,  levies  and  appropriations  and  con- 
tract in  relation  thereto.  It  can  only  pay  its  obligations 
by  taxation  or  other  limited  means  of  raising  revenue,  and 
])ersons  dealing  with  it  sh(mld  observe  these  limitations. 
Plaintiff's  petition,  as  already  stated,  fairly  shows  that  the 
contractor  agreed  to  build  the  sidewalks  and  to  wait  for 
his  pay  until  "after  said  assessment  has  been  collected." 
Plaintiff  is  not  the  contractor,  but  is  the  holder  of  the  lat- 
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ter's  certificate.  Is  he  not  required,  like  other  lienors^  to 
be  vigilant?  It  has  been  held  that  he  must  see  that  the 
officers  perform  their  duty  even  to  the  extent  of  applying 
for  mandamus.  City  of  Oreencdstle  v.  Allen,  43  Ind.  347. 
I  do  not  observe  anything  in  his  petition  to  indicate  that 
he  has  been  diligent  in  his  -own  behalf,  thougli  he  does 
state,  that  the  city  officers  properly  levied  the  necessary 
taxes.  As  I  understand  the  petition,  it  fails  to  show  that 
the  amount  realized  by  taxation  was  less  than  the  full 
N'alue  of  the  property,  or  that  he  would  have  increased  • 
such  amount  by  bidding,  had  he  been  given  an  opportu- 
nity to  do  so,  or  that  by  stipulation  or  otherwise  plain- 
tiff was  injured  through  the  acts  or  negligence  of  the  of- 
iicersi  The  stipulation,  however,  as  pleaded  in  the  peti- 
tion demurred  to,  indicates  that  the  property  could  not 
!iave  been  sold  for  more  than  the  sum  realized,  since  the 
following  is  indorsed  thereon:  "On  recommendation  of 
James  A.  Slieffield,  city  assessor,  and  believing  this  will 
:uHiure  the  city  as  much  as  can  be  obtained  for  the  fore- 
.i;:()ing  projjorty,  I  sign  this  stipulation.  E.  C.  Strode,  City 
Attorney." 

According  to  my  understanding  of  this  controversy,  the 
doctrine  announced  in  the  cases  cited  by  the  majority 
should  not  be  applied  here.  In  my  opinion,  the  demurrer 
to  the  petition  was  properly  sustained  and  the  judgment 
should  be  affirmed. 

Sedgwick,  J.,  dissenting. 

The  act  of  1889  (laws  1889,  eh.  14,  p.  191),  provideil 
that,  when  sidewalks  and  other  such  improvements  were 
autliorized  to  be  paid    for  by    special    assessments,    they 
should  '*in  the  first  instance  be  paid  for  out  of  the  general 
fund."     In  1891  this  section  was  amended.     Laws  189X, 
(h.   8,  p.   144.     The  provision  that  these  improvements 
should  be  paid  for  out  of  the  general  fund  was  omitteil, 
and  in  lieu  thereof  it  was  expressly  provided  that  "tbe 
c(mtra(tor  sliall  receive  his  pay  for  such  work  from  tlie 
assessments   against   the   real   estate   in   front   of    which 
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said  work  was  done,"  and  that  "the  city  treasurer  of  said 
city  shall  pay  over  to  sucli  contractor  *  *  *  all  assess- 
ments or  special  taxes  against  such  real  estate  collected, 
together  with  the  interest  and  penally  collecte<l  thereon, 
which  shall  in  each  case  be  full  comi)ensation  to  such  con- 
tractor for  any  work  so  done  under  his  said  contract." 
This  amendment  took  effect  April  9,  1891,  and  it  is  beyond 
questi(m  that  the  legislature  by  tliis  amendment  intended] 
to  change  the  rule  that  had  obtained  and  tt)  witlidraw 
from  the  city  council  the  authority  to  pay  for  such  im- 
provements from  the  general  fund.  For  this  reason,  I  con- 
cup  in  the  dissenting  opinion  of  Judge  Rose. 


John  F.  Beams,  appellee,  v.  George  Clopine,  8r.,  et  al., 

appellants. 

Filed  October  22,  1910.     No.  16,152. 

1.  Appeal:    iNSTRrcTiONvS.      Inexactitude    In    the    language    of   an    in- 

struction stating  the  issues  is  not  ground  for  a  reversal  when 
the  jury  are  not  misled  thereby. 

2.  Trial:  View  of  Pkkmises:    Discretion  of  Court.     Whether  or  not 

a  Jury  shall  be  allowed  to  view  the  premises  in  an  action  for 
damages  caused  by  flood  waters  is  within  the  legal  discretion 
of  the  court,  and  unless  it  is  clearly  shown  that  this  discretion 
has  been  abused  it  will  be  presumed  that  it  was  properly  ex- 
ercised. 

3.  App3al:  AD.\riM8i()N  of  Evidence.    A  judgment  will  not  be  reversed 

and  a  new  trial  granted  on  account  of  an  error  in  the  admission 
of  evidence  where  the  defendant  has  not  been  prejudiced  thereby. 

Ai*PEAL  from  the  district  court  for  Franklin  county: 
Habby  S.  Dun(;an,  Judge.    Affirmed. 

Owsley  Wilson,  for  appellants. 

Gem^ge  .1/.   Castor,  A.  H.  Ryrum  and  W.   /?.   Marian, 
centra. 

46 
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Letton,  J. 

This  is  an  action  for  damages  caused  by  the  flooding  of 
plaintiff's  land.  Plaintiff  and  defendants  are  farmers  own- 
*  ing  and  occupying  lands  in  the  valley  of  the  Republican 
river.  Wortham  creek,  wliich  is  a  natural  drainage  chan- 
nel, has  its  source  in  the  hills  some  ten  miles  southwest 
of  plaintiff's  farm.  Its  waters  flow  from  the  hills  across 
a  portion  of  the  valley  of  the  river  in  a  well-defined  chan- 
nel to  a  point  near  the  line  of  defendants'  lands,  then  the 
(!hann(»l  becomes  less  distinct  and  almost  entirely  ceases 
to  exist,  jermilting  the  waters  to  spread  out  and  sink  into 
the  ground.  In  1888  a  number  of  persons  owning  lands 
along  the  creek  subject  to  overflow  straightened,  widened, 
and  deepinied  the  natural  channel,  and  dug  a  ditch  from 
the  end  of  the  natural  channel  in  a  northeasterly  direc- 
tion through  a  sand  ridge,  so  that  the  waters  flowed  into 
a  swale  or  depression  and  found  their  way  from  there  to 
the  river.  The  plaintiff's  land  was  thus  protected  from 
overflow  from  the  creek.  Plaintiff  alleges  this  condition 
continued  until  about  June,  1902,  when  the  defendants 
dammed  up  and  filled  in  the  ditch,  thereby  causing  the 
water  to  overflow  upon  the  plaintiff's  land,  destroying  his 
cr()i)s  and  damaging  his  land  to  the  extent  of  |1,675. 

The  defendants  by  their  answer  deny  that  they  filled 
the  ditch,  and  allege  that  the  natural  course  of  the  sur- 
face waters  from  the  hills  has  always  been  in  a  north- 
easterly direction  over  plaintiff's  land,  not  reaching  de- 
fendants' lands  at  all;  that  in  1890  a  ditch  was  con- 
structed caiTjing  the  water  into  and  on  a  part  of  the  land 
now  owned  by  defendants,  that  no  outlet  existed  or  was 
ever  nmde  whereby  the  waters  could  run  into  the  river; 
that  the  ditch  was  abandoned  and  disused,  and  had  be- 
come filled  with  silt  and  vegetation  when  the  defendants 
bouglit  and  took  x>ossession  of  the  land.  The  reply  is  a 
general  denial. 

The  petition  and  answer  are  unnecessarily  prolix  and 
involved,  and  contain  a  number  of  other  allegations  un- 


Vol.  87]     .       SEPTEMBER  TERM,  1910.  675 


Beams  v.  Cloplne. 


necessary  to  be  here  set  out.  The  cause  was  tried  to  a 
jury,  and  a  verdict  rendered  for  plaint  iff,  assessing  his 
damages  at  the  sum  of  fSOO.  Judgment  was  rendered 
upon  the  verdict,  from  which  the  defendants  have  appealed. 

The  errors  assigned  may  be  grouped  under  three  heads : 
Errors  in  the  giving  of  instructions;  in  refusing  to  grant 
a  view  of  the  premises  by  the  jury;  and  in  admitting  tes- 
timony as  to  the  value  of  the  crops. 

1.  Instruction  No.  1,  w^hich  is  complained  of,  merely 
states  the  issues  presented  by  the  pleadings  in  a  somewhat 
condensed  form.  The  jury  were  told  that  the  plaintiff  in 
his  petition  claimed  that  in  the  spring  of  1902  the  de- 
fendants obstructed  the  ditch,  '^thereby  causing  the  de- 
struction of  certain  alfalfa  of  the  value  of  f 375,  and  also 
certain  corn  of  the  value  of  |300  on  the  lands  of  plaintiff," 
and  that  they  afterwards  erected  another  dam  causing 
the  waters  to  run  on  plaintiff's  land  at  another  point,  "and 
that  by  reason  of  said  obstructions  the  lands  of  plaintiff 
to  the  amount  of  some  45  acres  were  greatly  damaged  (25 
acres  of  said  land  being  set  with  a  good  thick  stand  of 
alfalfa)  to  the  damage  of  plaintiff  in  the  sum  of  $1,000." 

Complaint  is  made  that  no  destruction  of  existing  com 
or  alfalfa  is  claimed  in  the  i)etition.  The  language  of  the 
petition  in  this  resi)ect  is  that  the  plaintiff  was  damaged : 
"  (1 )  By  the  loss  of  crops  of  alfalfa  for  the  seasons  of  1902, 
1903,  and  1904  on  25  acres  of  his  said  land  amounting  to 
125  tons  of  hay  of  the  value  of  |375.  (2)  By  loss  of  crops 
of  corn  on  20  acres  for  the  seasons  of  1902,  1903,  and 
1904  to  the  amount  of  1,200  bushels  of  the  value  of  |300. 
(3)  Damage  to  the  said  land  by  reason  of  killing  out  of 
25  acres  of  alfalfa  which  was  growing  in  good  condition 
and  in  good  thick  stand  thereon,  and  by  injury  to  said 
land  by  reason  of  rendering  45  acres  thereof  useless  and 
of  no  value  for  farming  or  for  any  other  purpose  in  the 
sura  of  11,000." 

The  evidence  shows  that  in  1902  a  ripened  crop  of  al- 
falfa in  the  shock  standing  upon  plaintiff's  land  was  de- 
stroyed by  flood  waters,  and  that  the  roots  of  the  plant 
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were  also  destroyed.  It  was  further  shown  that  the  flood- 
ing rendered  the  land  so  wet  that  it  could  not  be  culti- 
vated, and  there  is  testimony  that  it  thereby  became 
worthless,  and  there  was  no  evidence  of  any  damage  to 
crops  except  in  1902.  Considering  these  facts,  we  are 
unable  to  see  how  the  defendants  were  damaged  by  this 
instruction. 

Instruction  No.  3,  which  is  also  complained  of,  states 
the  rule  as  to  the  measure  of  damages  for  injuries  to  land 
and  to  crops  in  accordance  with  the  settled  law  of  this 
state.  The  same  criticism  is  made  of  this  instruction,  as 
of  the  statement  of  the  issu^  in  No.  1,  that  it  allows  the 
full  value  for  alfalfa  destroyed  in  1902,  as  well  as  for 
crops  in  1903  and  1904.  We  do  not  think  the  jury  were 
misled  as  defendants  complain.  Wliile  the  petition  al- 
leged damage  to  crops  in  1902,  1903,  and  1904,  the  evi- 
dence only  shows  damage  to  the  crops  in  1902,  and  the 
instructions  only  cover  that  year. 

2.  Instruction   No.  9,  which   is  complained  of,  states 
the  proper  rule  with  respect  to  the  right  of  a  landowner 
to  defend  his  premises  against  surface  water,  and  further 
informed  the  jury  that,  if  they  found  that  the  defendants 
"turned  the  surface  water  in  a  reasonable  manner  and 
without  negligence  into  a  natural  swale  or  surface  water 
drain  on  their  own  premises,  the  plaintiff  is  not  entitled 
to  recover  for  any  damage  tliereby  occasioned,  and  you 
should  find  for  defendants,  and  each  of  them,  unless^  ya\i 
further  find  that  the  plaintiff  had  acquired  a  right  or 
easement  in  the  use  of  the  ditch  across  the  lands  of  de- 
fendants by  the  adverse  use  thereof  for  the  period  of  ten 
years  preceding  the  obstruction  of  the  same  by  the  de- 
fendants, as  alleged  in  plaintiffs  petition  and  as  herein 
instructed."     By  instructions  previously  given  the  jury 
had  been  advised  with  great  particularity  of  the  defend- 
ants^  rights  with   respect  to  the  disposition  of  surface 
water,  and  of  the  burden  devolving  upon  plaintiff  to  prove 
the  existence  of  an  easement  across  defendants'  landB. 
The  specific  complaint  made  of  instruction  No.  9  is  that 
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the  court  in  this  instruction  assumes  that  the  defendants 
obstructed  the  ditch  as  alleged  in  the  petition.  We  do  not 
so  understand  tlie  instruction.  All  that  portion  of  it  re- 
lating to  surface  water  and  defendants'  rights  with  refer- 
ence thereto  was  requested  by  the  defendants.  The  court 
merely  modified  the  same  by  indicating  that,  even  though 
the  landow^ner  had  such  a  right,  it  might  have  been  lost 
by  the  prior  grant  of  an  easement  providing  for  the  di- 
version of  the  waters,  so  that  they  drained  through  an 
artificial  channel. 

3.  The  next  complaint  is  that  the  court  erred  in  refus- 
ing to  send  the  jury,  to  view  the  premises.  This  is  a  matter 
peculiarly  within  the  discretion  of  the  court,  and  unless 
this  has  been  abused  this  court  will  not  interfere.  A 
number  of  years  had  elapsed  between  the  damage  com- 
plained of  and  the  time  of  the  trial,  and  it  is  shown  that 
the  conditions  now  are  not  the  same  as  at  the  time  that 
the  injury  is  said  to  have  occurred.  Furthermore,  where 
there  is  as  little  diflference  in  the  level  of  land  as  the  plat 
in  evidence  shows  there  is  at  the  locus  in  quo,  it  would  be 
almost  impossible  to  make  a  correct  estimate  by  the  eye 
alone  of  the  manner  in  which  water  would  naturally  flow. 
Common  experience  teaches  us  that  it  is  exceedingly  diflS- 
cult  to  determine  a  slight  difference  in  the  level  of  land 
merely  by  looking  at  it.  We  think  there  was  no  abuse 
of  discretion  by  the  court  in  refusing  to  send  the  jury  to 
view  the  premises. 

Complaint  is  made  of  the  introduction  of  evidence  re- 
lating to  the  measure  of  damages.  The  evidence  shoived 
that  the  alfalfa  in  1902  had  been  cut  and  was  in  the  shock 
when  the  waters  destroyed  it.  It  was  shown  that  the  fair 
market  value  of  alfalfa  was  |4  a  ton.  The  question  as  to 
price  included  the  years  1903  and  1904 ;  but  no  objection 
was  made  on  that  account.  It  was  shown  that  in  1902 
plaintiff's  corn  where  not  destroyed  by  the  water  made  55 
bushels  an  acre,  and  that  the  fair  market  value  of  corn  at 
gathering  time  was  28  cents  and  29  cents  a  bushel.  It  is 
clear  that  the  value  of  corn  gathered  and  delivered  is  not 
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a  true  criterion  of  the  value  of  growing  com  in  the  mid- 
dle of  June.  Berard  v.  Atchison  &  N.  R.  Co.,  79  Neb.  830. 
rjowever,  the  value  of  the  standing  crop  might  have  been 
brought  out  upon  cross-examination.  In  any  event,  the 
amount  of  recovery,  which  is  considerably  less  than  the 
damage  proved,  shows  clearly  that  the  jury  must  have 
made  some  allowance,  and  tlie  case  ought  not  to  be  re- 
versed on  this  ground  alone. 

4.  The  evidence  in  the  case  is  conflicting,  and  it  is 
difficult  to  ascertain  from  the  record  whether  the  jury 
reached  the  proper  conclusion  as  to  whether  the  defend- 
ants were  in  fact  responsible  for  the  flc>oding  of  plaintiflf's 
land.  A  finding  that  the  ditch  had  been  filled  by  natural 
causes,  such  as  silt  and  decaying  vegetation,  before  de- 
fendants purchased  the  land  over  which  it  ran,  would  be 
fully  as  well  supported  by  the  evidence.  But  the  expe- 
rience of  centuries  has  shown  that  the  determination  of 
such  questions  is  best  committed  to  an  impartial  jury, 
and  we  must  abide  by  their  decision  on  the  facts. 

We  have  found  no  errors  which  we  consider  prejudicial 
to  defendants.     The  judgment  of  the  district  court  is 

Affibmed. 
Bebsb,  O.  J.y  not  sitting. 


ISAAO  G.  Tbaubrman  bt  al.,  appellees,  v.   Nebraska 
Land  &  Feeding  Company,  appellant. 

Filed  Ootobeb  22,  1910.     No.  16,166. 

Appeal:  Sufficiency  of  Evidence.  Upon  an  Issue  as  to  whether  a 
certain  contract  of  sale  was  abandoned  and  repudiated  by  the 
buyer  a  verdict  based  upon  a  finding  that  the  contract  was  not 
abandoned  will  not  be  disturbed  when  there  is  sufficient  compe- 
tent evidence  to  support  it. 

Appeal  from   the   district   court   for   Cherry    county : 
James  J.  Harringtox,  Judge.    Affirnted. 
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Albert  W,  Grites^  for  appellant. 

Andrew  M.  Morrisaey  and  Allen  (?.  Fisher,  contra. 

Letton,  J. 

The  facts  in  this  case  have  been  fully  stated  in  the  pre- 
ceding opinions,  Nehraffka  Land  &  Feeding  Go.  v.  Trauer- 
vmn,  70  Neb.  795,  and  Trauerman  v,  Nebraska  Land  d 
Feeding  Go,/ 77  Neb.  403.  When  the  case  was  last  before 
the  court  a  judgment  had  been  rendered  in  favor  of  the 
defendant.  The  defendant  then  insisted  that  the  principle 
governing  the  disposition  of  the  case  was  that  announced 
in  Walter  Bros,  v.  Reed  &  Gerard,  34  Neb.  544,  and  Lex- 
ington Mill  d  Elevator  Go,  v.  Neuens,  42  Neb.  649.  It 
was  pointed  out  in  the  opinion  that  in  those  cases  the  pur- 
chaser had  absolutely  refused  to  proceed  further  in  per- 
formance of  his  contract,  but  that,  under  the  evidence  in 
this  case,  it  was  not  clear  that  the  plaintiffs  had  absolutely 
repudiated  it,  and  it  was  held  that  if  on  another  trial  it 
could  be  established  that  the  plaintiffs  had  not  abandoned 
the  contract,  but  at  a  later  date  were  ready  and  willing 
to  receive  and  pay  for  the  calves,  then  whatever  damages 
the  defendant  may  have  sustained  in  consequence  of  the 
plaintiffs'  failure  to  strictly  fulfil  its  terms  should  be 
allowed,  and  plaintiffs  permitted  to  recover  the  surplus  in 
defendant's  hands,  if  any.  The  cause  was  again  submitted 
under  instructions  in  substantial  accordance  with  the 
principles  announced  in  the  two  opinions  of  this  court, 
and  the  jury  returned  a  verdict  for  $800  in  favor  of  the 
plaintiffs.    Defendant  appeals. 

It  is  impracticable  to  set  out  all  the  evidence,  which 
largely  consists  of  letters  and  telegrams.  Among  other 
letters  it  is  shown  that  on  October  19,  1900,  a  letter  was 
written  on  bolialf  of  the  plaintiffs  from  O'Neill,  Nebraska, 
to  the  defendant  at  Chadron,  Nebraska.  The  letter  is  am- 
biguous and  uncertain  in  its  languii<»e,  but  may  be  fairly 
construed  as  a  request  to  defendant  to  sell  the  500  calves 
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bought  for  the  second  delivery  (as  it  had  done  with  the 
i'ulves  bonglit  for  a  prior  delivery),  and  says  also:    "We 
doubt  very  much  if  we  will  be  able  to  handle  them  at  the 
specified  time,  October  27."    The  defendant  introduced  a 
letter-press  copy  of  a  letter  dated  October  20,  1900,  which 
stated  that  they  were  unable  to  find  a  purchaser  for  the 
calves  which  were  to  be  delivered  October  27,  and  that 
they  would  be  obliged  to  hold  plaintiffs  upon  the  contract, 
saying  further:    "Trust  that  you  will  be  on  hand  for  the 
second  delivery."    Both  Mr.  Trauerman  and  his  foreman 
testify  that  such  a  letter  as  this  was  never  received  by 
them  either  at  Sioux  City  or  at  O'Neill.    It  appears  that 
on  October  19  Mr.  Trauerman  left  his  ranch  at  O'Neill 
for  a  trip  into  South  Dakota  to  make  provision  for  taking 
care  of  the  cattle,  which   had  been   returned   upon   his 
hands,  mentioned  in  his  letter  of  October  19.    Trauerman 
also  testifies  that  upon  his  return  to  Sioux  City  on  Octo- 
ber 31  he  was  handed  a  telegram  sent  by  the  defendant 
on  October  26,  notifying  him  that  the  calves  would  be  at 
Irwin  tomorrow,  and  asking  if  he  would  be  there  to  re- 
ceive them,  and  that  the  next  day  he  wrote  the  following 
letter:    "Sioux  City,  Iowa,  Nov.  1,  1900.    Nebraska  Land 
&  Feeding  Co.,  Chadron,  Nebraska.    Gtentlemen :    On  my 
arrival  home  last  night  your  message  was  handed  me  stilt- 
ing that  you  would  have  calves  at  Irwiii  on  Oct.  26th,  we 
having  written  you  that  it  would  be  impossible  for  us  to 
receive  the  calves  until  a  week  or  ten  days  later,  and  we 
think  you  certainly  should  have  the  consideration  for  us 
in  not  insisting  on  exact  date  of  delivery,  which  was  fol- 
lowing up  the  personal  conversation  we  had  with   Mr, 
(^omstock  at  tlie  time  we  bought  the  cattle,  as  he  distinctly 
said  you  would  not  be  particular  and  not  insist  on  exact 
dates,  we  tlierefore  would  like  to  know  what  you  have 
dcme  in  reference  to  the  matter,  as  we  heard  nothing  more 
in  r(*ply  to  our  letter,  and  tlierefore  desire  to  hear  from 
you  at  once  and  we  will  then  arrange  to  fulfil  our  con- 
tract.   Respectfully  yours,  I.  G.  Trauerman  &  Co."     He 
also  testifies  that  previous  to  October  27  he  had  telephoned 
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the  general  freight  agent  at  Omaha  for  rates,  and  to  ascer- 
tain whether  he  could  get  cars  in  which  to  ship  these 
cattle.  ' 

Other  evidence  as  to  prior  dealings,  and  as  to  later 
efforts  of  plaintiffs  to  obtain  delivery,  was  before  the  jury. 
On  the  whole  evidence  the  jury  might  well  find  that  the 
proof  of  abandonment  of  contract  was  not  clear,  and  that 
the  defendant  was  only  entitled  to  actual  damages  sus- 
tained. The  cost  of  delivery  and  return  was  proved ;  also 
evidence  was  given  pro  and  con  as  to  shrinkage  in  the 
value  of  the  calves.  Judging  only  from  the  amount  of  re- 
covery, we  think  it  probable  that  the  jury  in  fixing  the 
damages  took  into  account  the  fact  that  defendant  had  the 
benefit  of  the  use  of  the  |1,000,  isidvance  payment,  for 
nearly  ten  years.  Perhaps,  considering  the  fact  that  the 
jury  were  of  the  vicinage  and  better  fitted  to  weigh  evi- 
dence and  determine  questions  of  fact  relative  to  the  value 
of  live  stock  in  the  western  part  of  the  stiite  than  the  mem- 
bers of  this  court  are,  the  amount  of  damage  allowed  de- 
fendant is  fully  compensatory.  Under  such  circumstances, 
we  would  not  be  justified  in  setting  aside  the  verdict,  even 
if  we  thought  the  amount  recovered  more  than  it  should 

have  been. 

Complaint  is  made  as  to  the  giving  and  refusing  of  in- 
structions, but  the  case  seems  to  have  been  submitted  so 
as  to  place  fairly  before  the  jury  the  respective  conten- 
tions of  the  parties  and  the  law  applicable  thereto. 

The  judgment  of  the  district  court  is 

Afpiemed. 


Robert  M.  Welch,  appellee,  v.  John  Q.  Adams, 

appellant. 

Filed  October  22,  1910.    No.  16,146. 

1.  Pleading:  Su?TicrENCY.  A  statement  in  an  answer  that  the  defend- 
ant is  not  indebted  to  the  plaintiff  is  not  a  denial  of  any  fact 
upon  which  the  right  to  recover  depends,  and  raises  no  issue. 
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CoxsTRUcnoNt    Where  an  objection  that  a  petition  does  not 


state  a  cause  of  action  is  not  interposed  until  after  the  com- 
mencement of  the  trial  of  a  case,  the  pleading  will  be  liberaliy 
construed,  and,  if  possible,  sustained. 

3.  Witnesses:  Rkferbncs  to  Memobandum.  If,  at  the  time  a  state- 
ment is  made,  a  witness  makes  a  memorandum  thereof  and 
knows  and  testifies  that  the  memorandum  is  correct,  he  may 
produce  the  memorandum  and  testify  therefrom,  although  he 
admits  that  he  has  no  independent  recollection  of  such  facts. 

Appbal  from  the  district  court  for  Douglas  county: 
Albxandeb  O.  Tboup,  Judge.    Affinned, 

Oliver  S,  Erwin,  'Nelson  C.  Pratt  and  Alvin  F.  Johnson, 
fop  appellant. 

Bryce  Crawford  and  Rich,  O^Neil  d  Oilbert,  contra. 

Root,  J, 

This  is  an  action  upon  a  contract     The  plaintiff  pre- 
vailed, and  the  defendant  appeals. 

The  defendant  employed  the  plaintiff  to  solicit  adver- 
tisements, and  agreed  to  pay  him  one-half  of  the  amount 
paid  by  the  advertisers,  as  follows:  One-fourth  of  the 
i-ontract  price  for  every  advertisement  whenever  a  con- 
tract should  be  received  and  accepted,  "balance  of  com- 
mission payable  as  the  contracts  are  collected  by  the  said 
party  of  the  first  part."  The  plaintiff  alleged  in  his  peti- 
tion that  the  defendant  had  received  and  accepted  orders 
(Mnirod  by  the  plaintiff  aggregating  $2,659.25,  "and  the 
defendant  has  collected  thereupon  from  such  advertisers 
the  sum  of  | ,  and  the  defendant  thereby  became  in- 
debted to  the  plaintiff  in  the  sum  of  $1,329.62."  The  plain- 
tiff admits  having  received  from  the  defendant  $1,022,  and 
demands  judgment  for  $307.07.  The  petition  was  not 
assailed  by  motion  or  demurrer  before  trial;  but  an  answer 
was  filed,  wherein  the  defendant  alleged  that  he  did  not 
owe  plaintiff  anything,  and  further  pleaded  a  settlement. 
The  defendant's  plea  of  nil  debit  did  not  deny  or  place 
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in  issue  i:nj  fact  alleged  in  the  petition.  Oray  v.  Elhling^ 
35  Neb.  278 ;  Baldwin  v.  Burt,  43  Neb.  245 ;  Bcmkers  Union 
of  the  World  v.  Favalora,  73  Neb.  42T. 

Upon  the  trial  of  the  cause,  the  defendant  objected  to 
the  introduction  of  any  evidence  because  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in 
the  plaintilT's  favor,  but  did  not  state  in  what  particular 
the  pleading  was  defective.  The  objection  was  overruled. 
The  defendant  now  insists  the  plaintiff  did  not  allege  that 
the  defendant  collected  any  money  upon  the  advertising 
contracts,  and  for  that  reason  it  does  not  appear  that  the 
defendant  is  in  debt  to  the  plaintiff.  The  rule  is  well 
established  that,  if  the  defendant's  liability  depends  upon 
a  condition,  the  plaintiff  should  charge  that  the  event  has 
come  to  pass.  Wilson  v.  Clarke,  20  Minn.  367;  Inda  v. 
McInniSy  25  Nev.  235.  If,  however,  the  defendant  does  not 
object  to  the  sufficiency  of  the  petition  until  after  the  trial 
is  commenced,  the  pleading  will  be  liberally  construed, 
and,  if  possible,  sustained.  Chicago,  B,  &  Q.  R.  Co.  v. 
ISph%  51  Neb.  167;  Peterson  v.  Hopewell^  55  Neb.  670; 
Fire  Ass'n  v.  Ruby,  60  Neb.  216;  Nation-al  Fire  Ins.  Co.  v. 
Eastern  Building  &  Loan  Ass'n,  63  Neb.  698. 

Applying  the  rule  to  the  case  at  bar,  we  are  of  opinion 
that  the  allegation  in  the  petition  should  be  construed  as 
an  imperfect  statement  that  the  defendant  has  collected 
the  amount  due  on  all  of  the  advertising  contracts.  Thus 
construed,  the  pleading  states  a  cause  of  action  in  plain- 
tiff's favor.  We  have  no  doubt  that,  if  the  defendant  had 
asked  for  a  more  specific  statement,  or  in  any  other  man- 
ner had  challenged  the  trial  court's  attention  to  the  blank 
in  the  petition,  that  court  would  have  compelkni  the  plain- 
tiff to  amend.  Upon  the  trial  of  the  case,  tlie  defendant 
testified  in  his  own  behalf  and  did  not  deny  having  col- 
lected every  penny  called  for  in  the  contracts,  but  relied 
upon  the  alleged  settlement  as  a  defense  to  the  action. 
The  issues  were  presented  to  the  jury  upon  instructions 
not  criticised  by  tlie  defendant's  counsel,  and  we  are  satis- 
fied not  only  that  the  defendant  was  not  prejudiced  by  the 
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condition  of  the  petition,  but  that  substantial  justice  has 
been  done  the  parties  and  that  section  115  of  the  code  ap- 
plies to  the  case  at  bar. 

Vpon  the  trial  of  the  case,  a  witness  testified  concerning 
the  defendant's  testimony  during  the  trial  of  the  cause 
before  a  justice  of  the  i)eace.  The  witness  produced,  and 
testified  from,  a  memorandum  made  by  him  at  the  time  the 
defendant  testified  in  the  lower  court.  The  witness  stated 
that  the  memorandum  was  correct,  but  that  independently 
of  it  he'  could  not  testify  to  the  facts  therein  referred  to. 
The  memorandum  referred  to  the  amounts  of  money  the 
defendant  admitted  had  been  paid- to  him  upon  49  con- 
tracts, and  the  n(»ces>sity  for  a  memorandum  to  supplement 
the  witness'  memory  is  apparent.  The  testimony  was  com- 
petent. Lipscomb  v.  Lyon,  19  Neb.  511;  Gross  v.  Scheel, 
67  Neb.  223. 

The  judgment  of  the  district  court  is  right  and  is 

« 

Affirmed. 


Des  Moines  Bridge  &  Iron  Works,  appellee,  v.  Marxen 

&  rokahr  et  al.,  appellants. 

Fn.ED  October  22,  1910.     No.  16,157. 

1.  Counties:  Bun^Dixo  Contract:  Ltabtlitt  on  Bond.  A  board  of 
supervisors  in  contracting  for  the  construction  of  a  courthouse 
may  lawfully  require  the  contractor  to  pay  for  the  material  used 
in  the  erection  of  said  building,  and  a  bond  executed  to  secure 
the  faithful  performance  of  that  contract  Inures  to  the  benefit 
of  a  materialman. 

2. :   :  .  In  such  a  case  the  materialman  will  not  be 

prejudiced  by  the  failure  of  the  supervisors  to  require  the  eon- 
tractor  to  produce  receipts  signed  by  the  materialmen  and  labor- 
ers before  paying  the  contractor  for  constructing  the  building. 


:  Contractor's   Bond:     Approval.     If  the   bondsman   in   his 

answer  admits  the  execution  and  delivery  of  the  bond,  the  ma- 
terialman need  not  prove  that  the  board  of  supervisors  formally 
approved   it. 


i* 
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4.  Appeal:  Estoppel.  While  it  is  the  duty  of  the  clerk  of  the  dis- 
trict court  in  entering  a  judgment  against  two  persons,  one  of 
whom  is  the  principal  debtor  and  the  other  a  surety,  to  certify 
to  those  facts,  yet  if  judgment  is  entered  in  strict  conformity  to 
a  suggestion  made  to  the  court  by  the  surety,  it  will  not  be 
heard  to  complain  on  appeal  to  this  court  concerning  the  form 
of  the  judgment. 

Appeal  from  the  district  court  for  Seward  county: 
Benjamin  F.  Good,  Judge.    Affirmed. 

Thomas  F.  Ijce,  L.  H,  McKillip,  Alfred  G.  Ellick,  Benja- 
min  lai.  Baker  and  A,  L.  Preston^  for  appellants. 

Howard  J.  Clark^  contra. 

Root,  J. 

This  is  an  action  prosecuted  by  a  subcontractor  upon  an 
undertaking  executed  by  a  contractor  and  his  bondsman. 
The  plaintiff  prevailed,  and  the  defendants  appeal. 

The  defendants  Marxen  &  Rokahr,  in  a  contract  with 
Seward  countj ,  agreed  to  furnish  the  material,  machinery, 
appliances  and  labor  necessary  for  the  construction  of, 
and  to  construct,  equip  and  fully  build,  a  courthouse 
according  to  plans  and  specifications  attached  to  said, 
contract  and  made  a  part  thereof.  The  contract  provided 
that  Marxen  &  Rokahr  should  furnish  to  the  supervising 
architect  of  the  courthouse  and  to  the  county,  before 
l>rogros»  certificates  should  be  issued  by  the  architect  or 
l)artial  ])ayments  be  made  for  the  work  as  it  progressed, 
a  receipt  in  full  to  that  date  from  the  parties  who  had 
furnished  material  for  said  building,  and  from  all  me- 
chanics and  laborers  for  work  and  labor  performed  upon 
the  structure.  It  is  also  provided  in  the  contract:  "Be- 
fore final  settlement,  or  at  any  time  the  proprietor  may 
demand,  tlie  contractor  must  settle  all  accounts  for  ma- 
terial delivered  or  work  performed,  as  per  his  respective 
agreements  for  sucli  material  or  labor,  before  further 
progress  certificates  are  granted  or  payments  of  money 


686  NEBRASKA  REPORTS.  [Vol.87 


Des  Moines  Bridge  &  Iron  Works  ▼.  Marzen  &  Bokahr. 


are  made  on  the  contract"  At  the  time  the  contract  was 
made  the  defendants  Marxen  &  Eokahr  and  the  Title 
Guaranty  &  Trust  Company  executed  to  Seward  county 
a  bcmd  in  the  sum  of  |30,000  conditioned:  "That  if  the 
said  Marxen  &  Rokalir  shall  well  and  truly  keep  and  per- 
form all  the  conditions  of  this  contract  on  their  part  to 
be  kept  and  performed,  and  shall  indemnify  and  make  pay- 
ment and  save  the  said  Seward  county  harmless  as  therein 
stipulated,  then  this  obligation  shall  be  of  no  effect,"  etc. 
The  plaintiff  furnished  Marxen  &  Bokahr  material  that 
was  used  in  the  construction  of  the  courthouse.  Marxen 
&  Eokahr  failed  to  pay  a  large  part  of  the  plaintiff's  claim, 
and  the  board  of  sui)ervisors  by  resolution  called  ui^on 
them  to  pay  the  plaintiff's  bill  and  any  other  valid  unpaid 
claims  on  account  of  the  coustruction  of  the  courthouse. 
The  defendaut  the  Title  Guaranty  &  Trust  Company 
contends  there  is  no  proof  that  the  bond  was  approved  by 
the  board  of  supervisors  of  Seward  county,  and  for  that 
reason  the  undertaking  did  not  become  a  valid  obligation. 
In  so  far  as  the  plaintiff  is  concerned,  the  bond  is  a  com- 
mon law  obligation,  and  a  formal  approval  is  not  neces- 
sary for  the  purposes  of  this  action.  The  trust  company 
admits  in  its  answer  that  the  bond  was  executed  and  deliv- 
(*red,  and  its  argument  is  not  well  taken. 

In  exhaustive,  well-reasoned  arguments  in  the  briefs 
and  at  the  bar,  the  defendants  contend  that  since  the 
plaintiff  is  not  named  in  the  undertaking,  and  the  con- 
tracting i)arties  did  not  know  when  the  bond  was  executed, 
that  the  Des  Moines  Bridge  &  Iron  Works  would  furnish 
any  material  to  ]\Iarxen  &  Eokahr,  and  because  the  county 
of  Seward,  the  obligee  in  the  bond,  is  under  no  legal  or 
equitable  obligaticm  to  the  plaintiff  or  to  any  other  ma- 
terialman or  subcontractor,  this  action  cannot  be  main-  i 
tained,  but  that  the  undertaking  should  be  construed 
merely  as  a  statutory  bond  for  the  protection  of  laborers 
and  mechanics.  It  may  be  conceded  that  many  authorities 
sustain  the  argument  advanced,  but  an  opposite  con^ 
Illusion  was  announced  by  this  court  in  Sample  d  San  t>. 


r 
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Hale,  34  Neb.  220;  Lyman  v.  City  of  Lincoln,  38  Neb.  794; 
Doll  V.  Grume,  41  Neb.  655;  Kaufmann  v.  Cooper,  46  Neb. 
644;  Korsmeyer  Plumbing  <&  Heating  Co.  v.  McClay,  43 
Neb.  649;  and  Morton  v.  Harvey,  57  Neb.  304.  The  con- 
trolling facts  in  Lyrnan  v.  City  of  Lincoln,  supra,  are 
parallel  with  the  facts  in  the  instant  case.  Counsel  sug- 
gest tliat  the  argument  made  by  them  in  the  case  at  bar 
was  not  presented  to  this  court  in  the  cases  just  cited. 
Wliile  the  opinions  may  not  advise  the  reader  that  tlie 
coui't  received  the  benefit  of  an  argument  along  the  lines 
pursued  by  defendants'  counsel  in  the  instant  case,  the 
briefs  filed  in  Doll  v.  Crume,  supra,  show  that  such  an 
argument  was  made  with  great  force  and  learning.  It  is 
apparent,  therefore,  that  the  court  was  duly  advised  con- 
cerning the  principles  now  contended  for  by  defendants' 
counsel. 

It  is  better  that  the  law  with  respect  to  contracts  should 
be  certain  than  that  it  should  in  all  particulars  conform 
to  the  views  of  the  courts  of  some  of  our  sister  states.  The 
defendants  in  the  case  at  bar  must  have  contracted  with 
reference  to  the  law  as  announced  in  the  cited  cases,  and 
the  defendant  bonding  company  must  liave  known  that  it 
was  assuming  an  obligation  to  pay  the  subcontractors  and 
materialmen  as  well  as  the  laborers  and  mechanics  en- 
gaged in  constructing  the  courthouse  referred  to.  The 
plaintiflf  in  contracting  to  furnish  material  for  the  court- 
house also  had  a  right  to  rely  upon  the  law  repeatedly 
stated  by  this  court,  and  should  not  be  deprived  of  the 
defendants'  obligation  to  pay  for  that  material  because  a 
like  bond  could  not  be  enforced  in  the  state  of  New  York. 
We  are  not  convinced  that  we  should  overrule  a  long  line 
of  our  decisions,  and  shall  not  do  so  in  the  instant  case. 
City  of  Wahoo  v.  Nethaway,  73  Neb.  54. 

Counsel  for  the  defendants  argue  that  the  principle  they 
are  contending  for  was  recognized  in  the  opinion  of  Judge 
HoLCOMB  in  Frerhing  v.  Thomas,  G4  Neb.  193.  It  is  true 
that  the  New  York  cases  w^ere  referred  to  with  approval 
in  Frerking  v.  Thomas,  supra,  but  that  case  does  not  in- 
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volye  a  contract  like  the  one  considered  in  the  instant  caBe 
or  those  construed  in  Sample  d  Son  v.  Hale  and  Lyman  v. 
City  of  Lin<^oln,  supra;  nor  was  there  any  intention  on  our 
part  in  accepting  Judge  Holcx)Mb's  opinion  to  discredit 
the  law  announced  in  the  cited  cases. 

The  defendant  bond  company^s  undertaking  was  given 
for  the  benefit  of  the  materialmen  who  might  furnish  ma- 
terials for  the  construction  of  the  courthouse,  as  well  as 
for  the  protection  of  the  laborers  and  mechanics  who 
should  work  upon  that  building.  The  bond  company  con- 
tends that  it  should  be  released  from  all  liability  because 
the  county  did  not  require  Marxen  &  Bokahr  to  produce 
receipts  showing  that  the  materialmen  and  laborers  had 
been  paid  for  material  furnished  and  for  services  per- 
formed, and  alleges  that  payments  w^ere  made  in  excess  of 
the  85  per  cent,  provided  for  in  the  contract.  The  plaintiff 
had  no  control  over  the  board  of  supervisors,  and  the  con- 
duct of  that  board  will  not  prejudice  the  plaintiff's  right 
to  sue  the  bond.  Doll  v.  Grume,  41  Neb.  655;  Oetchell  dc 
Martin  Lumber  &  Mfg.  Co.  v.  Peterson  &  Sampson,  124 
la.  599;  People  v,  Banhagel,  151  Mich.  40. 

Finally,  the  bond  company  urges  that  it  is  a  surety  for 
Marxen  &  Rokahr,  and  that  the  clerk  should  have  so  certi- 
fied upon  tlie  judgment  record  conformable  to  section  511 
of  the  code.  The  judgment  first  entered  was  joint  and 
several  against  all  of  the  defendants.  The  bond  company 
subsequently  moved  the  court  to  modify  the  Judgment,  and 
in  its  motion  set  out  the  form  of  journal  entry  it  desired 
the  clerk  of  the  court  to  make.  The  court  sustained  the 
motion,  and  the  record  was  modified  according  to  the  sug- 
gestions made  by  said  defendant.  We  think,  under  the 
circumstances,  the  bond  company  should  not  be  heard  tor 
complain.    Drcxel  v.  Pusey,  57  Neb.  30. 

There  is  no  conflict  in  the  evidence  concerning  the 
amount  due  the  plaintiff  from  Marxen  &  Rokahr  on 
account  of  the  material  furnished  for  the  Seward  county- 
courthouse.  The  trial  judge  followed  the  law  as  an- 
nounced years  since  by  this  court.     Thei'e  is  no  error  in 


«90  NEBRASKA  REPORTS. 

Be6te  V.  Cedar  County. 

"(2)  That  on  August  11,  1906,  this  plaintiff,  in  pur- 
suance of  notice  given  by  the  said  county  clerk,  filed 
with  the  said  clerk  his  claim  for  damages  on  account  of 
the  location  of  said  highway  over  and  across  the  lands  of 
the  plaintiff,  to  wit,  the  northwest  quarter  of  section  36, 
in  township  31,  of  range  1  west,  in  the  sum  of  $70. 

"(3)  That  on  December  6,  1907,  the  board  of  county 
commissioners  of  said  county  of  Cedar  granted  the  peti- 
tion before  referred  to,  and  established  and  located  a 
public  highway  over  and  ac^ross  said  lands  of  this  plain- 
tiff, and  tlien  and  tliore  rejected  and  disallowed  plaintiff's 
claim  for  damages  on  that  account. 

"(4)  That  on  December  21,  1907,  plaintiff  served  upon 
the  county  clerk  a  notice  that  he  intended  to  appeal  from 
said  decision  of  siiid  board  of  commissioners;  all  of  the 
facts  hereinbefore  stated  being  more  fully  set  forth  in  the 
transcript  filed  herein  by  the  county  clerk  of  said  county 
to  which  reference  is  hereby  made. 

"(5)  That  plaintiff  is  the  owner,  as  hereinafter  stated, 
of  the  whole  of  the  north  half  of  section  36,  township  31, 
range  1  west,  and  that  he  is  now,  and  for  the  past  eight 
years  and  more  has  been,  in  the  actual  possession  and 
occupancy  thereof.  That  tlie  same  is  an  improved  farm 
and  constitutes  the  home  of  plaintiff. 

"(6)  That  plaintiff's  ownership  and  title  to  said  lands 
arise  under  and  by  virtue  of  certain  school  land  leasee 
duly  executed  and  delivered  on  the  part  of  the  state  of 
Nebraska  by  the  commissioner  of  public  lands  and  build- 
ings to  one ,  and  which  leases  have  each 

sind  all  been  duly  assigned  by  the  lessee  therein  and  de- 
livered to  plaintiff.  That  said  leases  confer  upon  the 
lessee  and  his  assignee  the  absolute  right  to  the  possession, 
occupancy,  use,  and  the  rents,  income  and  profits  from 
the  whole  of  said  premises,  and  that  such  right  continues 
during  the  whole  term  of  said  leases,  which  term  continuex 
and  will  not  terminate  until  January  1,  1923. 

"(7)   That,  by  the  establishment  and  location  of  the 
public  highway  aforesaid,  tlie  defendant  has  taken  an<l 
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appropriated  a  strip  of  land  two  rods  wide  across  the 
entire  west  end  of  the  said  tract  for  said  highway,  and 
has  thereby  deprived  the  plaintiff  of  the  possession,  use 
and  benefits  thereof  to  his  damage  on  account  of  such 
taking  in  the  sum  of  |75. 

"(8)  That  there  is  now  due  and  owing  to  this  plaintiff 
from  the  defendant  the  sum  of  f  75,  together  with  interest 
thereon  at  7  per  cent,  from  December  6,  1907,  no  part  of 
which  lias  been  collected  or  paid. 

"Plaintiff  therefore  prays  for  judgment  in  the  said  sum 
of  ?75  and  for  an  order  requiring  the  board  of  county 
commissioners  of  the  defendant  to  issue  and  deliver  to 
plaintiff  a  warrant  in  due  form  in  payment  of  said  amount 
with  cost." 

A  demurrer  to  this  petition  was  sustained,  and  from  a 
judgment  of  dismissal  plaintiff  appealed.  After  the  filing 
of  the  transcript  in  this  couri;  plaintiff  died,  and  the 
cause  was  revived  in  the  name  of  J.  G.  Beste,  executor  of 
the  last  will  and  testament  of  Stephen  A.  Dugan,  de- 
ceased. 

To  justify  the  ruling  of  the  trial  court  in  sustaining  the 
demurrer  these  prosi)ositions  are  urged:  It  is  shown  on 
the  face  of  the  petition  that  the  land  taken  by  the  county 
for  highway  purposes  is  school  land.  The  state  owns  the 
fee.  Plaintiff  is  lessee  and  occupies  the  land  as  the  state's 
tenant.  In  an  action  to  recover  damages  for  that  part  of 
the  land  taken  for  a  highway  the  state  is  a  necessary  party. 
There  is  therefore  a  defect  of  parties  plaintiff.  In  sup- 
port of  the  i)osition  thus  stated  defendant  cites  Hastings 
d  G.  L  R.  Co.  V.  Ingalla,  15  Neb.  123.  The  report  of  that 
case  shows:  Ingalls  bought  land  partially  occupied  by 
a  highway.  Before  the  purchase  price  had  been  paid  in 
full  and  while  the  vendor  held  the  legal  title,  the  railroad 
company  built  a  track  on  the  highway.  Without  making 
the  vendor  a  party,  Ingalls  sued  the  railroad  company 
for  damages  to  the  land  by  reason  of  the  additional  bur- 
den placed  thereon  by  the  use  of  the  highway  for  railroad 
purposes.     On  these  facts  the  court;  observed:    "Ingalls 
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It  is  furtlier  argued  by  defendant,  in  substance:  Be- 
fore plaintiff  leased  the  land  taken  for  a  highway,  the 
state  had  dedicated  it  to  the  public  for  that  purpose. 
Plaintiff's  leasehold  was  subject  to  the  superior  rights 
which  the  county  acquired  by  dedication.  When  the 
liij!:hway  was  opened  the  dedication  was  accepted  by  the 
public,  and  the  acceptance  related  back  to  the  original 
grant.  To  establish  the  dedication  defendant  relies  upon 
language  found  in  the  following  enactment  of  the  legis- 
lature: "Section  lines  are  hereby  declared  to  be  public 
roads  in  each  county  in  this  state,  and  the  county  board 
of  such  county  may,  whenever  the  public  good  requires  it, 
open  such  roads  without  any  preliminary  survey,  and 
cause  them  to  be  worked  in  the  same  manner  as  other 
public  roads:  Provided,  that  any  damages  claimed  by 
reason  of  the  opening  of  any  such  road,  shall  be  ap- 
praised and  allowed,  as  nearly  as  practicable,  in  manner 
hereinbefore  provided."  Laws,  1879,  p.  130,  sec.  46; 
Comp.  St.  1905,  ch.  78,  sec.  46.  This  statute  dispenses 
with  formal,  preliminary  proceedings  in  the  opening  of 
highways  on  secrtion  lines,  but  preserves  the  landowner's 
right  to  compensation  for  property  taken  or  injured. 
Scace  V.  Wayne  County,  72  Neb.  162;  Barry  v.  Deloughrey, 
47  Neb.  354.  If  the  legislature  intended  to  donate  a  por- 
tion of  the  school  lands  to  counties  for  highway  purposes, 
ns  argued  by  defendant,  the  legislative  grant  was  limited 
by  the  proviso :  "Any  damages  claimed  by  reason  of  the 
opening  of  any  such  road  shall  be  appraised  and  allowed, 
as  nearly  as  practicable,  in  manner  hereinbefore  provided." 
The  enactments  to  which  the  proviso  refers  provide  a 
method  of  compensating  an  owner  for  land  taken  or  dam- 
aged for  highway  purposes.  Comp.  St.  1905,  ch.  78,  sees. 
18-29.  The  word  "owner"  as  used  in  such  statutes  ap- 
plies to  all  persons  having  an  interest  in  the  estate  taken 
or  damaged.  State  v.  Missouri  P.  R.  Co.,  75  Neb.  4. 
Within  the  meaning  of  the  road  laws  plaintiff  is  an  owner, 
and  the  leaseliold  described  in  his  petition  is  an  estate 
or  property,  which  is  protected  firom  invasion  by  the  pro- 
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viso  quoted  and  by  the  constitutional  provision  that  "the 
property  of  no  person  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor."  Const.,  art.  I, 
sec.  21.  The  petition  shows  that  plaintifif's  leasehold  was 
damaged  by  the  opening  of  the  road,  and  to  the  extent  of 
his  injury  he  is  entitled  to  recover.  Thie  demurrer  was 
erroneously  sustained. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 


Rbvsbsed. 


William  Kbusb,  appellant,  v.  Frank  Johnson, 

appellee. 

Filed  Ootobeb  22,  1910.    No.  16,159. 

1.  Judgment:    Suit  to  Cancel:     Petition.     Where  the  return  of  a 

constable,  reciting  that  he  served  a  summons  on  defendant  by 
leaving  a  copy  thereof  at  his  usual  place  of  residence,  is  as- 
sailed as  false  in  a  suit  in  equity  to  cancel  a  Judgment  rendered 
by  a  justice  of  the  peace  on  the  faith  of  the  alleged  false  return, 
the  petition  should  state  that  the  place  where  the  copy  was  left 
was  not  at  the  time  defendant's  usual  place  of  residence,  if  that 
fact  is  relied  upon  as  a  ground  of  equitable  relief,  or  state  facts 
equivalent  to  such  an  allegation. 

2.  Pleading:     Sufficiengt.     In  testing  the  sufficiency  of  a  petition  \ 


mere  conclusions  of  law  should  be  disregarded. 


Appeal  from  the  district  court  for  Douglas  county:  | 

Lbb  S.  Estelle,  Judge.    Affirmed. 

O.  W.  Britt  and  M.  0.  Cwmingham,  for  appellant 
John  T.  Gathers,  contra. 

BosE,  J, 

This  is  a  suit  in  equity  to  cancel  a  judgment  which  a 
justice  of  the  peace  had  rendered  against  William  Kruse 
for  185.40  on  a  claim  for  the  balance  due  Frank  Johnson 
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for  grading  lots,  in  an  action  wherein  Johnson  was  plain- 
tiff and  Krase  was  defendant.  The  district  court  sus- 
tained a  demurrer  to  the  petition  in  equity  and  dismissed 
the  action.    Kruse  has  appealed. 

Kruse  did  not  appear  before  the 'justice  of  the  peace, 
but  asserts  as  grounds  of  equitable  relief  that  no  sum- 
mons was  served  upon  him  and  that  he  had  no  notice  of 
the  action  until  execution  issued  on  the  judgment.  He 
has  attached  to  his  petition  a  transcript  of  the  proceed- 
ings before  the  justice  of  the  peace,  and  it  appears  there- 
from that  a  summons  was  issued  and  that  it  bore  the 
following  indorsement,  when  returned:  "July  28,  1908. 
Received  tin's  writ  July  28,  1908.     Served  by  leaving  a 

m 

certified  copy  of  this  writ  and  indorsements  thereon  at 
the  usual  place  of  residence  of  the  within  named  defend- 
ant in  Douglas  county,  Nebraska.  Paul  Stein,  Constable." 
If  the  constable's  return  speaks  the  truth,  the  summons 
was  served  in  a  statutory  manner  by  the  leaving  of  a  copy 
at  Bjpuse's  usual  place  of  residence.  Code,  sec.  69.  In 
regard  to  the  service  of  summons  the  petition  alleges: 
'Tetitioner  is  informed  and  believes  and  states  the  facts 
to  be  that  a  pretended  service  of  summons  was  had  ui)on 
this  plaintiff  by  leaving  a  copy  of  said  summons  at  the 
house  located  at  the  northwest  corner  of  Twenty-fifth  and 
Cass  streets,  which  said  last  named  pla(*e  is  not  the  home 
or  property  of  this  plaintiff,  and  over  wliich  this  plaintiff 
exercises  no  control  and  did  not  at  the  times  mentioned 
in  said  alleged  vsummons."  The  code  provides:  "The 
service  shall  be  by  delivering  a  copy  of  the  summons  to 
the  defendant  personally,  or  by  leaving  one  at  his  usual 
place  of  residence,  at  any  time  before  tlie  return  day." 
Code,  sec.  (59..  "The  words,  ^usual  place  of  residi^nce,'  mean 
the  place  of  abode  at  the  time  of  senice."  Blodgett  v, 
Vtleyj  4  Neb.  25 ;  Seymour  v,  Street,  5  Neb.  85.  The  lan- 
guage copied  from  the  petition  does  not  contain  an  allega- 
tion that  the  house  at  which  the  summons  was  left  was 
not  Kruse's  usual  place  of  residence,  or  not  his  place  of 
abode,  July  28, 1908,  when  the  service  was  made,  as  shown 
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4.  Bailroads:  Killing  Stock:  Negligence:  Question  fob  Jury.  In 
a  suit  against  a  railway  company  to  recover  the  value  of  a  horse 
which,  when  running  on  the  track  ahead  of  a  train,  was  struck 
and  killed  by  the  locomotive,  whether  the  engineer  by  the  exer- 
cise of  ordinary  care  could  have  stopped  the  train  in  time  to 
avoid  the  collision  after  he  saw  the  horse  and  blew  the  whistle 
to  frighten  it  is  a  question,  for  the  Jury,  where  there  is  compe- 
tent proof  to  sustain  a  verdict  in  favor  of  plaintiff  on  that  Issue. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

James  E.  Kelhy  and  Frwnk  E.  Bishop^  for  appellant. 

Wilmer  B.  ComstocTc,  contra. 

Rose,  J. 

At  Burnham,  July  5,  1905,  a  freight  train  operated  by 
defendant  struck  and  killed  plaintiff's  horse,  and  this  is 
a  suit  to  recover  its  value.  There  were  two  trials.  At 
the  first  plaintiff  recovered  a  judgment  on  the  theory  that 
defendant  was  negligent  in  failing  to  fence  its  track  wher(^ 
the  horse  entered  the  right  of  way.  On  appeal  to  this 
court,  the  first  judgment  was  reversed  because  defendant 
was  under  no  obligation  to  fence  its  track  at  that  place. 
Burnham  v,  Chicago^  B.  d  Q,  R.  Go,  83  Neb.  183.  Upon 
a  retrial  in  the  district  court,  plaintiff  recovered  a  judg- 
ment for  $162.20,  the  ground  of  defendant's  liability  being 
negligence  in  the  operation  of  its  train.  This  judgment  is 
now  presented  for  review  on  an  appeal  by  defendant. 

The  first  point  argued  is  that  the  petition  will  not  sus- 
tain a  judgment  based  on  negligence  in  the  operation  of 
the  train.  The  petition  was  the  same  at  both  trials. 
V^liile  negligence  in  failing  to  fence  the  track  is  spe- 
cifically alleged,  the  petition  aLso  contains  the  general 
allegation  that  the  horse  was,  "through  the  negligence  and 
carelessness  of  defendant,  run  upon,  against  and  over  by 
(me  of  defendant's  engines  and  train  of  cars  and  killed." 
This  general  allegation  is  not  assailed  by  motion,  and  in 
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absence  of  such  an  attack  is  suflflcient.     Union  P.  R.  Go. 
w  Vincent,  58  Neb.  171. 

It  is  next  ai'gued  that  the  course  pursued  by  plaintiff 
at  the  first  trial  prevents  a  recovery  for  damages  result- 
ing from  the  negligent  operation  of  defendant's  train. 
This  point  seems  to  be  based  on  an  admission  or  election 
by  plaintiff  and  an  instruction  of  the  trial  court.  During 
the.  first  trial,  at  the  close  of  the  testimony,  counsel  for 
defendant  inquired  of  opiK)sing  counsel :  "As  a  matter  of 
convenience^  Mr.  Comstock,  as  I  understand  you  from 
your  original  statement,  the  action  here  is  for  a  failure  to 
fence;  so  that  would  be  all  that  we  need  to  contest  here?" 
This  was  answered:  "Yes,  sir."  The  court  instructed  the 
jury  as  follows:  "As  the  case  is  presented  to  you  for  your 
determination,  it  is  not  contended  by  the  plaintiff  that  at 
the  time  of  the  killing  of  the  horse  in  question  the  defend- 
ant railway  company  was  guilty  of  any  negligence  upon 
its  part  in  the  management  and  operation  of  the  train  that 
killed  the  horse,  or  that  any  liability  on  the  part  of  the 
railway  company  exists  in  his  favor  for  the  loss  of  the 
horse  on  account  of  the  defendant's  management  and  oper- 
ation of  said  train." 

The  effect  of  the  admission  should  be  considered  in  con- 
nection with  the  situation  of  the  parties  at  the  time  it  was 
made.  Did  plaintiff  then  rely  on  negligence  in  the  opera- 
tion of  the  train?  An  admission  that  he  did  not  would 
justify  the  court  in  withdrawing  that  question  from  the 
consideration  of  the  jury.  Such  a  course  would  simplify 
tlie  issues  and  facilitate  further  proceedings.  "As  a  mat- 
ter of  convenience,"  the  admission  was  made  pursuant  to 
tlie  inquiry.  At  the  first  trial  plaintiff  did  not  rely  ou 
proof  that  the  train  was  negligently  operated.    Tliere  w^as  /, 

therefore  no  occasion  to  argue  or  submit  that  question  to 
the  jury,  and  in  this  situation  counsel  for  plaintiff  con-  r-j 

ceded,  for  the  purposes  of  the  trial,  as  the  evidence  then 
stood,  that  he  did  not  rely  on  negligence  in  the  operation 
of  the  train.  The  concession  was  not  intended  as  an  ad- 
mission amounting  to  an  adjudication  that  there  was  in 
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fact  no  such  negligence,  and  should  not  be  so  construed 
upon  a  retrial  in  the  same  case.  The  trial  court  seems  to 
liave  taken  this  view  in  permitting  a  recovery  for  negli- 
gence in  the  operation  of  the  train. 

Another  proposition  argued  by  defendant  is  stated  in 
its  brief  as  follows:  "There  is  no  evidence  to  sustain  a 
finding  of  negligence  in  the  operation  of  the.  train  as  the 
cause  of  the  death  of  the  horse."  To  justify  the  recovery 
on  account  of  negligence  in  the  operation  of  the  train, 
plaintiff  invokes  the  following  rule :  "It  is  the  duty  of  an 
engineer  in  charge  of  a  train  to  exercise  such  a  lookout 
as  is  consistent  with  his  other  duties  to  ascertain  the  pres- 
ence of  obstructions  on  the  track,  and,  if  such  a  precau- 
tion would  have  revealed  the  presence  of  stock  in  time  to 
have  avoided  their  injury  by  the  use  of  ordinary  care,  the 
railroad  company  is  liable  for  injuries  inflicted  upon  them, 
altiiough  they  were  not  actually  seen  until  too  late  to 
avoid  striking  them,  and  although  they  were  not  within 
the  protection  of  the  statute  re<iuiring  tracks  to  be 
fenced."    Omaha  &  R.  V.  R.  Co.  v.  Wright,  47  Neb.  886. 

A  witness  who  lived  near  the  place  where  the  horse  was 
killed  testified  in  substance  to  these  facts:     The  freight 
train  came  along  there  about  5  o'clock  in  the  morning. 
His  attention  was  directed  to  the  horse  by  what  he  termed 
"a  terrible  whistling."    He  was  familiar  with  the  alarm. 
It  indicated*  that  something  was  on  the  track,  and  was 
Huch  as  is  usually  employed  to  frighten  stock.    He  got  up 
and  went  out  and  saw  the  train  and  also  the  horse.     The 
animal  was  on  the  track.    It  ran  down  the  track  ahead  of 
the  train.    The  engine  was  about  80  rods  from  the  horse 
when  the  whistling  started,  and  it  was  kept  up  continu- 
ously until  the  horse  was  killed.    The  witness  saw  the 
train  overtaking  the  horse.     He  did  not  know  the  speed 
of  the  train,  but  it  was  running  rapidly  and  never  slack- 
ened.   The  horse  was  knocked  off  the  track  dead.    Did  the 
engineer  see  the  horse  on  the  track  80  rods  ahead  when  the 
stock-alarm  was  first  sounded?    Was  defendant  negligent 
in  running  down  and  killing  plaintiff's  horse?    Could  de- 
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fendant  by  the  exercise  of  ordinary  care  have  stopped  the 
train  in  time  to  avoid  a  collision?  The  trial  court  was 
not  without  precedent  in  submitting  these  questions  to  the 
jury  and  in  upholding  the  verdict.  Missouri  P.  R,  Co.  v. 
Vandeventer^  28  Neb.  112 ;  Burlington  &  M.  R.*  R.  Co.  v. 
&orsuch,  47  Neb.  767. 

Some  complaint  isjnade  of  the  instructions  of  the  trial 
court,  but  they  are  in  harmony  with  rules  formerly  an- 
nounced by  this  court  No  error  has  been  found,  and  the 
judgment  below  is 

Affirmed. 

LsTTON,  J.,  absent  and  not  sitting. 


In  bb  Estatb  of  Jambs  M.  Buluon. 

Glabk  Bullion  bt  al.,  appellbbs,  v.  Curtis  W.  Bibble, 

Administbatob,,  appellant. 


1 


1 

FU.ED  OcTOBKB  22,  1910.    No.  16,061.  ^ 

1.  Xzecutors  and  Administrators:   Liability  fob  Intbrebt.    It  Is  the  j 

duty  of  an  administrator  to  use  reasonable  diligence  and  dis-  'i 

patch  in  settling  the  estate  committed  to  him  and  in  delivering  i 

the  residue  of  such  estate  to  the  heirs  and  distributees  thereof, 
and  for  such  services  he  is  entitled  to  credit  for  his  reasonable  ' 

attorney's   fees,   expenses   and   compensation;    but,   If   he   negli-  ! 

gently  or  in  bad  faith  unreasonably  delays  the  settlement  of  his 
estate,  he  is  liable  therefor  to  the  heirs  and  distributees  of  such 
estate  for  the  statutory  interest  upon  all  moneys  in  his  hands 
or  under  his  control  as  such  administratpr  from  the  time  when  *T 

such  moneys  should  have  been  paid  by  him  to  the  date  of  pay- 
ment of  the  same. 


I 


2.  :    Attorney's  Fees.    Where  it  appeals  that  an  administrator  f  i 

has  defended  a  suit  to  which  there  was  in  fact  no  meritorious  de- 
fense, the  mere  fact  that  counsel  advised  him  that  he  had  a  de- 
fense is  not  sufficient.  He  must  go  further  and  show  facts  and 
circumstances  sufficient  to  show  that  he  acted  reasonably. 

3. :  .  And  in  such  a  case,  where  such  facts  and  circum- 
stances are  not  shown,  the  administrator  is  not  entitled  to  credit 
for  his  attorney's  fees  or  other  expenses  in  making  such  defense. 
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4. :  .    Where  the  heirs  and  distributees  of  an  estate  in 

process  of  settlement  in  the  state  courts,  without  any  just  cause 
therefor,  bring  suit  against  the  administrator  of  said  estate  in, 
the  federal  court,  the  administrator  is  Justified  in  defending  such 
suit,  and  is  entitled  to  credit  on  his  account  as  such  adminis- 
trator for  his  reasonable  attorney's  fees  and  expenses  in  making 
such  defense. 

Appeal  from  the  district  court  for  Saline  county :  Lbs- 
lib  G.  HuHD,  Judge.    Affirmed  as  modified. 

8.  R.  Rush,  L.  W.  Colby  and  Hall,  Woods  &  Pound,  for 
appellant. 

Robert  Ryan  and  W.  G,  Hastings,  contra, 

Pawcbtt,  J. 

This  is  an  appeal  from  the  decree  of  the  district  court 
for  Saline  county  on  an  appeal  from  the  county  court  of 
that  county  in  the  matter  of  the  final  settlement  of  the 
accounts  of  Curtis  W.  Ribble,  as  administrator  of  the 
estate  of  James  M.  Bullion,  deceascid.  The  decree  bein^ 
unsatisfactory  to  both  sides,  the  administrator  appeals, 
and  the  heirs  at  law  of  James  M.  Bullion,  deceased,  prose- 
cute a  cross-appeal. 

The  contentions  of  the  respective  parties  are  set  forth 
in  their  briefs,  and  the  record  fairly  supports  the  state- 
ments made  by  counsel.  Briefly  stated  the  facts  are:  That 
James  M.  Boullion  died  intestate  in  Saline  county,  Ne- 
braska, January  9,  1901,  leaving  a  widow,  two  sisters  and 
a  half  brother,  but  no  issue,  him  surviving.  He  owned  80 
acres  of  land  in  fee  simple  and  held  school  contracts  for 
240  acres  more.  He  also  owned  considerable  personal 
property. 

January  21,  1901,  his  widow  applied  for  appointment 
as  administratrix  of  his  estate.  January  23,  1901,  she  was 
appointed  si)ecial  administratrix  thereof.  February  18, 
1901,  a  sister  and  an  aunt  of  tlie  deceasc^d,  who  were  also 
his   creditors,   objected   to   the   widow's   appointment   as 
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aggregating  about  f2,500.  The  record  in  this  case  does 
not  state  the  fact,  but  in  the  opinion  of  Commissioner 
Glanville^  in  Ribble  v.  Fiirniin,  71  Neb.  108,  the  statement 
is  made  that,  intermediate  the  filing  of  objections  to  the 
appointment  of  Mrs.  Bullion  as  administratrix  of  the  es- 
tate of  her  deceased  husband  and  the  time  claims  against 
the  estate  were  directed  by  the  county  judge  to  be  filed, 
Judge  Hastings,  the  attorney  for  the  claimants,  was  ap- 
pointed supreme  court  commissioner,  and  neglected  to  re- 
port that  fact  to  his  clients.  The  notes,  it  seems,  were  in 
Nebraska  during  this  time. 

December  29,  1901,  Mrs.  Bullion  died,  and  December 
30,  1901,  Curtis  W.  Ribble,  a  DeWitt  banker,  was  ap- 
pointed administrator  de  bonis  non  of  the  James  M.  Bul- 
lion estate,  and  duly  qualified.  Hearing  on  the  applica- 
tion of  Furmin  et  al.  was  continued  along  from  time  to 
time  till  February  17,  1902,  on  which  date  the  petitions 
were  dismissed  and  supersedeas  bond  in  the  sum  of  |50 
fixed  for  an  appeal  in  each  case.  A  joint  bond  of  $150 
was  finally  accepted,  and  the  claimants  appealed  to  the 
district  court,  where  judgment  was  rendered  in  favor  of 
the  claimants  to  the  extent  of  reversing  the  order  of  tlie 
county  court  and  remanding  the  cases.  Ribble  appealed 
to  this  court,  and  on  February  4,  1904,  the  district  court 
was  upheld,  except  that  its  order  was  modified  so  that 
the  entire  controversy  should  be  settled  in  the  district 
court. 

February  5,  1902,  Mr.  Ribble  filed,  in  the  name  of  Mrs. 
Bullion,  a  final  report  of  Tier  acts  as  administratrix,  show- 
ing that  she  had  paid  $2,000  on  the  preferred  claim,  which, 
added  to  other  expenditures  made  and  credits  claimed  by 
her,  left  in  her  hands  a  balance  of  f  239.90.  It  is  possible 
that  $700  rent  money  is  not  properly  accounted  for,  but 
there  is  not  suflScient  evidence  to  warrant  us  in  disturb- 
ing the  judgment  of  the  district  court  upon  that  point. 
In  the  meantime  Ribble  had  sold  the  scliool  land  contracts 
and  the  80  acres  of  deeded  land  for  the  sum  of  $9,100. 

August  4,  1902,  the  court  on  the  ex  parte  applications 
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of  Ribble,  administrator,  ii  ade  two  orders;  one  that  fl50 
should  be  paid  Messrs.  Colby  and  Sands  for  service  in 
resisting  the  claims  of  Furmin  et  aL,  and  the  other  that 
they  should  be  paid  $200  for  services  rendered  in  selling 
the  land.  Previously  Mr.  Colby  had  been  allowed  ?50  in 
addition  to  the  $100  allowed  for  services  as  attorney  for 
the  special  administratrix.  September  1,  1902,  on  ex  parte 
application  of  Ribble,  administrator,  he  was  given  au- 
thority to  pay  Colby  and  Sands  the  further  sum  of  |300 
for  legal  services  rendered  in  resisting  the  claims  of 
Furmin  et  al. 

October  14,  1904,  Furmin,  Ames  and  Bullion,  sole 
heirs,  asked  for  an  order  settling  the  administrator's  ac- 
counts and  for  a  distribution  of  the  residue  of  the  estate- 
December  10,  1904,  this  petition  was  dismissed.  Novem- 
ber 9,  1904,  Ribble  petitioned  the  county  court  for  an 
order  directing  him  to  pay  all  unpaid  claims,  and  Novem- 
ber 10  the  order  was  made.  November-  10,  1904,  on  Kib- 
ble's ex  parte  application,  the  county  court  directed  him 
to  pay  (^olby  and  Sands  the  further  sum  of  $1,050  for 
legal  services  rendered  in  resisting  the  claims  of  Furmin 
et  al.  November  30,  1904,  Ribble  filed  a  report  showing 
a  balance  of  $4,364.38  in  his  hands. 

December  2,  1904,  Funnin,  Ames  and  Clark  Bullion, 
sole  heirs  of  the  deceased,  filed  a  petition  in  equity  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
braska against  Curtis  W.  Ribble  as  administrator  of  the 
estate  of  James  M.  Bullion,  deceased,  wherein  many  al- 
legations of  alleged  fraud  and  misdoings  on  the  part  of 
the  said  administrator  in  the  administration  of  the  estate 
are  set  forth  in  the  florid  language  so  dear  to  the  old-time 
equity  draughtsman.     Among  other   things,  the  pleader 
charges  that  no  claims  liave  ever  been  allowed  against  the 
estate,  and  tlie  money  paid  by  the  administrator  was  with- 
out authority,  etc.     The  prayer  is  for  an  accounting  and 
a  jud,ij:nient  for  the  amount  due  the  respective  plaintiffs. 
The  federal  judge  overruled  a  demuirer  to  the  petition 
and  to  the  jurisdiction  of  his  court,  and  thereafter  an  an- 
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swer  and  a  reply  were  duly  filed.  It  is  stated  by  counsel 
tliat  the  cause  now  awaits  the  final  order  of  the  state 
courts  in  the  premises. 

It  may  be  proper  to  state  that  after  this  court  sustained 
the  district  court,  as  above  stated,  the  claimants  were  met 
in  tlie  district  court  by  all  manner  of  motions  which  de- 
layed a  hearing.  Mr.  Colby,  of  counsel  for  Mr.  Kibble, 
testified  that  he  and  his  co-counsel,  Mr.  Sands,  "did  all 
kinds  of  ingenious  things"  in  the  cases,  which  deferred  a 
final  hearing.  Upon  the  liappening  of  the  death  of  Mrs. 
Bullion,  two  of  these  claimants  and  their  half  brother, 
Clark  Bullion,  were  the  only  persons  interested  in  tlu^ 
residue  of  the  estate,  so  they,  with  Sirs.  Hopkinson,  agreed 
to  settle  their  claims  out  of  court.  Thereupon  their  at- 
torney dismissed  the  claims  to  prevent  further  cost  and 
delay,  and  then  commenced  the  action  in  the  federal  court, 
above  referred  to. 

November  12,  1904,  the  county  judge  made  an  order 
vacating  the  order  theretofore  made  by  him  commanding 
the  administrator  to  pay  out  the  money  in  his  hands.  On 
the  13th  of  November,  1905,  the  last  above  order  was  an- 
nulled and  a  further  order  made  to  pay  Mr.  Rush  |50() 
attorney's  fees  and  all  necessary  costs  in  defending  tlie 
suit  in  the  United  States  court.  The  administrator  has 
paid  out  the  entire  assets  of  the  estate  to  the  various 
claimants,  other  than  the  heirs,  in  liquidation  of  claims 
allowed  and  the  interest  which  accrued  thereon  for  about 
four  vears. 

The  district  court  found  that  the  administrator  should 
not  have  appealed  to  the  supreme  court  from  the  order  of 
the  district  court  September  30,  1902,  directing  the  county 
court  to  hear  the  claims  of  Furmin  rt  nh;  and  all  costs  in- 
curred in  connection  with  that  appeal,  including  attor- 
ney's fees  and  tlie  administrator's  pt^rsoiial  expense,  are 
deducted  from  the  items  of  credit  claimed  by  31r.  Kibble. 
An  item  of  |175  is  also  deducted  from  said  amount.  The 
court  further  found  that  immcdijitcdy  after  September 
30,  1902,  Kibble  should  have  paid  all  claims  against  the 
48 
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49  Conn.  519 ;  In  re  Huntley ,  25  N.  Y.  Civ.  Pr.  Rep.  78 ; 
Mackin  v.  Hobbs,  126  Wis.  216. 

This  brings  us  to  the  question  of  interest.  It  is  a  diffi- 
cult one  to  solve.  Mr.  Bibble  testified  i)ositively  that  he 
did  not  profit  directly  or  indirectly  from  the  possession 
all  those  years  of  something  like  $6,000  of  the  funds  of  the 
estate.  However,  with  the  exception  of  one  year  during 
which  he  received  3  per  cent,  interest  on  $6,000,  he  had 
the  money  deposited  principally  to  the  credit  of  himself 
individually  and  in  his  own  bank.  It  is  immaterial 
whether  he  unlawfully  converted  the  money.  It  is  suffi- 
cient that  he  mingled  it  with  his  private  funds  and  made 
it  subject  to  his  personal  check,  instead  of  using  it  as 
administrator  for  the  benefit  of  the  estate,  and  this,  too, 
in  the  face  of  the  fact  that  many  of  the  claims  allowed 
against  the  estate  were  drawing  10  per  cent,  interest  per 
annum.  In  such  a  case  we  think  an  administrator  should 
be  charged  with  the  statutory  rate  of  interest  for  all  of 
the  time  the  funds  are  so  held  and  appropriated. 

The  attorney's  fees  and  expenses  in  the  federal  court 
should  have  been  allowed.  There  was  no  excuse  for  that 
action.  The  district  court  had  never  shown  any  disin- 
clination to  award  appellees  their  full  rights,  and,  re- 
gardless of  the  question  of  the  jurisdiction  of  the  federal 
court,  wliich  to  our  minds  is  none  too  clear,  appellees 
should,  in  all  fairness,  have  avoided  the  expense  of  re- 
sorting to  that  court,  and  have  submitted  any  errors  of 
commission  or  omission  of  the  county  court  to  the  district 
court.  To  the  extent  that  the  plaintiffs  therein  claimed 
to  be  creditors  of  the  estate  such  claims  were  then  barred 
by  the  statute  of  limitations,  and  they  could  only  be  heard 
as  heirs  to  demand  their  distributive  share  of  the  estate. 
The  amount  due  them  could  only  be  determined,  and  was 
finally  determined,  in  tlieir  favor  by  the  state  courts. 
Some  of  the  allegations  of  the  bill  are  untrue.  For  in- 
stance, there  is  no  proof  to  sustain  the  allegation  that  no 
claims  had  ever  been  allowed  against  the  Bullion  estate. 
On  the  contrary,  the  proof  shows  that  over  $6,000  in 
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that  the  agent  represented  that  he  was  interested  in  the 
sale  and  advertising  of  certain  stock  food  which  was, of 
great  value  for  the  cure  of  hog  cholera  and  other  diseases 
among  hogs  and  cattle;  that,  if  defendant  would  under- 
take the  agency  for  the  sale  of  said  stock  food  in  his 
neighborho(»d,  plaintiff  would  send  to  him  a  large  ship- 
ment of  such  stock  food ;  that  defendant  could  use  some  of 
it  on  his  own  stock  free  of  charge;  that  the  shipment  was 
not'to  be  understood  as  a  sale  to  defendant,  but  was  to  be 
upon  the  conditions  that  defendant  was  to  receive  it,  and 
if  upon  a  trial  he  found  it  beneficial  to  his  stock  he  was 
ta  undertake  to  sell  such  portion  as  he  did  not  use  to  his 
neiglibors,  upon  which  sales  he  should  be  allowed  a  com- 
mission; that  if  he  found  tlie  stock  food  was  of  no  value 
he  was  to  return  it  to  plaintiff,  and  that  plaintiff  would 
return  to  him  the  note  sued  upon;  that  it  was  agreed  be- 
tween plaintiff  and  the  said  agent  that  the  note  was  to  be 
given  merely  as  a  memorandum  of  the  trade,  and  would 
be  returned  if  conditions  were  found  to  be  as  above  stated ; 
that  defendant  received  the  stock  food,  and  upon  trial 
found  that  it  was  absolutely  worthless,  had  no  medicinal 
properties,  and  was  of  no  value  as  a  medicine,  and  that 
upon  making  this  discovery  he  immediately  returned  it 
to  plaintiff;  that  the  representations  were  known  by  the 
agent  to  be  false  when  made.  As  a  counter-claim,  defend- 
ant alleges  that,  relying  upon  the  representations  of  the 
said  agent,  he  fed  the  stock  food  to  some  of  his  sick  hogs, 
and  that  all  of  said  hogs  died ;  that  they  were  of  the  value 
of  $200,  for  which  sum  he  prayed  judgment.  The  reply 
denies  all  the  allegations  of  aflSnnative  defense  set  out  in 
the  answer  and  counter-claim. 

Upon  the  trial,  defendant  made  a  feeble  attempt  to 
prove  the  allegations  of  his  answer.  He  did  not  go  upon 
the  stand  himself,  but  attempted  to  make  such  proof 
through  his  wife.  The  testimony  offered  was  so  clearlj- 
insufficient  tliat  the  trial  court  directed  a  verdict  in  favor 
of  the  plaintiff.  The  only  ground  for  reversal  urged  in 
defendant's  brief  in  this  court  is  that  the  case  should  have 
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flOO  and  costs.  He  prosecuted  error  to  this  court,  and 
obtained  a  judgment  of  reversal.  Holmes  v.  State,  83  Neb. 
506.  Upon  a  second  trial  he  was  again  convicted,  and 
sentenced  as  before,  and  the  record  is  before  us  for  review. 

It  would  serve  no  good  purpose  to  set  out  the  evidence, 
as  it  amply  sustains  the  verdict  of  the  jury.  Complaint 
is  made  of  the  seventh,  eighth,  eleventh  and  twelfth  in- 
structions given  by  the  court,  and  of  the  refusal  of  the 
court  to  give  instruction  numbered  2  requested  by  defend- 
ant. These  objections  are  so  clearly  without  merit  that 
nothing  could  be  gained  by  setting  them  out  here.  The 
examination  of  the  entire  record  shows  that  the  case  was 
fairly  tried  and  properly  submitted  to  the  jury;  that  de- 
fendant has  been  twice  found  guilty  of  the  offense  charged, 
by  a  jury  of  his  county,  and  that  he  ought  to  pay  the  pen- 
alty of  his  unwarranted  belligerency. 

The  judgment  of  the  district  court  is 

Affirmed. 


Dundee  Realty  Company,  appellee^  v.  Isaac  S.  Leavitt, 

appellant. 

Piled  October  22,  1910.    No.  16,093. 

1.  Vendor  and  Purchaser:  Bona  Fide  Purchaser.  A  purchaser  of 
real  estate  from  one  who  has  already  sold  and  conveyed  the  same 
to  another,  whose  deed  Is  not  recorded,  cannot  hold  the  land  as 
an  Innocent  purchaser  unless  he  was  at  the  time  of  his  pur- 
chase without  notice,  actual  or  constructive,  of  the  rights  of  the 
prior  purchaser. 

2, :  :    Burden  of  Proof.    The  hurden  of  proof  Is  upon  the 

party  who  alleges  that  he  purchased  without  notice. 

8. :  :  Evidence,    The  plaintiff  purchased  a  lot  In  Omaha, 

and  failed  to  record  his  deed,  hut  took  possession  and  caused  the 
grade  to  be  lowered  by  removing  large  quantities  of  soli  there- 
from at  an  expense  of  nearly  $200.  Afterwards  the  defendant 
purchased  the  lot  at  about  one-half  of  Its  value  from  the  same 
grantor,  and  caused   his  deed  to  be  recorded.     The  defendant 
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to  real  estate  can  be  sustained  only  upon  the  ground  that 
the  person  asserting  it  is  a  subsequent  purchaser  in  good 
faith,  such  person  is  required  to  show  aflfirmatively  that 
he  purchased  without  notice  of  the  equities  of  anotlier,  and 
relying  upon  the  apparent  ownership  of  his  grantor." 
And  in  the  body  of  the  opinion  it  is  said:  "The  burden 
was  upon  him  and  he  was  bound  to  prove  both  payment 
in  ignorance  of  defendant's  equities  and  that  he  relied 
upon  the  title  of  his  grantor."  To  support  this  proposi- 
tion decisions  are  cited  from  lowa,  Michigan  and  New 
York.  The  defendant  argues  that  these  statements  of  the 
court  are  dicta  merely,  and  says  in  his  brief  that  tlie  ruh^ 
thus  stated  is  undoubtedly  correct,  but  that  "the  question 
as  to  whether  the  plaintiff  would  not  have  sustained  his 
burden  of  proof  and  made  a  prima  facie  case  if  he  had 
shown  the  purchase  and  payment  of  the  consideration, 
after  having  examined  and  relied  upon  the  record  title 
appearing  in  his  grantor,"  was  not  involved  in  the  case. 
This  language  concedes  that  the  burden  of  proof  was  upon 
the  party  who  alleges  that  he  purchased  without  notice 
of  outstanding  equities,  and  assumes  that  that  burden  is 
sustained  by  making  the  proof  suggested  in  the  above  quo- 
tation from  the  brief.  The  above  holding  in  Bowman  v. 
Griffith  is  referred  to  with  apjjroval  in  Baldwin  v.  Burt, 
43  Neb.  245,  and  Phfrmx  Mutual  Life  Ins,  Co.  v.  Brown, 
37  Neb.  705,  and  is  expressly  approved  in  Pfund  v.  Valley 
Loan  &  Trust  Co.,  52  Neb.  473.  It  may  be  tliat  some  of 
the  cases  holding  a  contrary  doctrine  can  be  distinguished 
on  account  of  the  legislation  upon  this  subject  in  those 
jurisdictions.  Our  statute  provides  that  deeds  and  other 
instruments  not  recorded  "shall  be  adjudged  void  as  to 
all  creditors  and  subsequent  purchasers  witliout  notice 
w^hose  deeds,  mortgages  and  other  instruments  shall  be 
first  recorded."  It  would  seem  tliat  one  who  expects  to 
bring  his  claim  within  this  statute  should  allege  and 
prove  all  of  the  statutory  requirements,  including  that  he 
was  without  notice  of  the  outstanding  deed.  This  re- 
quires him  to  allege  and  prove  a  negative,  and  undoubt- 
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edly  the  ordinary  rule  would  obtain  as  to  the  sufficiency 
of  the  proof  offered  to  make  a  prima  fads  case,  and  as  to 
the  necessity  of  the  opposing  party  to  produce  such  evi- 
dence as  was  in  his  possession  or  under  his  control;  but, 
when  the  evidence  upon  this  point  i«  all  before  the  court 
or  jury,  there  must  be  a  preponderance  in  favor  of  the 
party  alleging  purchase  without  notice,  or  the  issue  can- 
not be  found  in  his  favor. 

2.  The  plaintiff  alleges  that  the  defendant  had  actual 
notice  of  the  plaintiff's  interest  in  the  land,  and  also  that 
the  plaintiff  had  taken  such  possession  and  made  such  im- 
provements upon  the  land  as  to  give  constructive  notice 
to  any  one  who  attempted  to  deal  with  it.  Mr.  Gteorge, 
who  is  principally  interested  in  the  plaintiff  company, 
testified  positively  that  he  told  the  defendant,  prior  to  the 
defendant's  purchase,  that  he,  George,  had  a  contract  for 
the  land  and  was  improving  it  for  his  company.  The  de- 
fendant as  positively  denies  these  statements.  It  has, 
however,  been  universally  held  that  actual  personal  notice 
is  not  indispensable.  The  plaintiff  purchased  the  land  at 
an  agreed  price  of  $300,  $100  of  which  was  paid  at  the 
time  of  purchase.  The  plaintiff  soon  afterwards  took  pos- 
session of  the  land,  which  is  a  lot  in  Dundee  Place,  in  tfie 
city  of  Omaha,  and  made  a  contract  with  a  grading  firm 
to  grade  this  lot,  togetlier  with  various  other  lots  owned 
by  the  plaintiff.  These  lots  were  graded  under  this  con- 
tract, and  the  soil  was  removed  from  the  lot  in  questitin 
to  about  the  depth  of  2  feet.  The  defendant  was  familiar 
with  these  lots,  and  knew  that  this  grading  was  being 
done,  including  the  grading  upon  the  lot  in  question.  He 
saw  Mr.  (Jeorge  while  the  grading  was  being  done,  and 
admits  that  he  asked  no  questions  in  regard  to  the  owner- 
ship of  the  lots,  nor  whether  the  parties  grading  it  were 
doing  so  in  their  own  right  as  ownei*s  or  for  some  other 
person.  The  grading  of  this  lot  cost  the  plaintiff  some- 
thing over  $180.  Tliere  is  no  other  evidence  in  tlie  recor<l 
as  to  the  real  value  of  the  lot  than  that  plaintiff  con- 
tracted to  pay  $300  for  the  lot  before  it  was  graded,  and 


Vol.  87]  SEPTEMBER  TERM,  1910.  715 


Dundee  Realty  Co.  v.  LcavJtt. 


expended  nearly  $200  in  grading  it.  After  this  grading 
was  done,  the  defendant  bought  the  lot  of  Mr.  Moore  for 
f250,  obtained  his  deed,  and  placed  it  upon  record.  He 
says  that  soon  after  that  he  had  a  conversation  with  Mr. 
George,  in  which  Mr.  George  told  him  that  the  plaintiff 
was  the  owner  ot  the  lot,  and  he  made  no  denial  of  that 
fact.  He  thought,  he  says,  that  he  would  permit  Mr. 
George  to  find  out  who  was  the  owner  when  he  examined 
the  record.  Mr.  George,  as  above  stated,  testifies  that  this 
conversation  took  place  before  the  date  of  the  purchase  by 
the  defendant. 

The  defendant  insists  that  this  grading  of  the  lot  was 
not  such  an  act  of  possession  as  required  him  to  make  any 
inquiry  in  regard  to  the  rights  of  the  parties  who  were 
doing  the  grading  or  procuring  it  to  be  done.  He  insists 
that  the  same  parties  were  grading  other  lots  at  the  same 
time  that  did  not  belong  to  them  nor  to  this  plaintifif,  and 
that  he  had  the  right  to  assume  that  Mr.  Moore  still  owned 
the  lot  and  was  procuring  this  grading  to  be  done.  We 
think  the  defendant  is  wrong  in  this  position.  When  he 
saw  unequivocal  acts  of  ownership  being  exercised  over 
the  property,  he  was  under  obligations  to  inquire  who 
was  thus  assuming  to  be  the  owner  of  the  property,  and 
under  such  circumstances  he  could  not  presume  without 
inquiry  that  Mr.  Moore  was  expending  about  $200  in  im- 
proving the  lot,  and  immediately  thereafter  would  sell  to 
him  for  $250  a  lot  that  before  tlie  improvement  was  worth 
$300.  If  the  defendant  was  innocent  in  the  transaction, 
his  neglect  to  follow  up  the  inquiry  so  plainly  suggested 
by  the  circumstances  will  bring  the  loss,  if  any,  upon  him, 
rather  than  upon  the  plaintiff,  who  was  at  least  equally 

innocent. 
The  judgment  of  the  district  court  is 

Affirmed. 
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ing."  Then  followed  the  inemoraudum  of  sale,  signed  by 
the  defendant,  in  which  the  name  of  the  purchaser  is 
"Blenkiron  l3ros.,  Inc."  The  petition  then  alleges  that 
the  plaintiff  had  been  conducting  siiid  business  as  a  cor- 
poration under  the  name  of  "Blenkiron  Grain  Co."  and 
that  a  short  time  before  the  making  of  the  contract  the 
legal  name  of  plaintiff's  corporation  was  changed  from 
"Blenkiron  Grain  Co."  to  "Blenkiron  Bros.,  Inc.,"  but  the 
"stockholders,  officers,  managers  and  the  place  or  places 
and  the  general  nature  of  the  business  transacted  by  the 
said  corporation,  Blenkiron  Bros.,  remained  and  were  the 
same  as  in  the  corporation  called  ^Blenkir<m  Grain  Co. ;'  " 
and  that  at  the  time  of  making  the  memorandum  the  plain- 
tiff's agent  who  prepared  the  same,  by  mistake  or  over- 
sight, used  a  partly  printed  blank  in  which  the  plaintiff's 
name  was  by  mistake  printed  "Blenkiron  Grain  Co.,"  and 
that  the  mistake  in  the  name  of  the  plaintiff  was  not  dis- 
covered until  after  the  memorandum  was  signed  and  de- 
livered ;  that  the  grain  was  in  fact  sold  to  Blenkiron  Bros, 
as  both  parties  well  knew  and  intended,  and  "in  order  to 
make  said  memorandum  conform  to  the  fact  and  the  real 
intention  of  the  parties,  and  for  no  other  purpose,  plain- 
tiff caused  said  memorandum  to  be  changed  by  erasing  the 
words  and  letters  *Grain  Co.'  and  inserting  in  the  place 
thereof  the  words  and  letters,  *Bros.,  Inc.,'  in  the  name  of 
the  purchaser  as  it  appears  in  one  place  in  said  memo- 
randum." 

Some  preliminary  questions  are  presented,  but  the  prin- 
cipal question  discussed  in  the  briefs  is  whether  the  said 
change  of  the  name  of  the  purchaser  without  the  knowl- 
edge or  consent  of  the  maker  of  the  instrument  would  re- 
lieve the  defendant  from  liability  thereon.  There  is  an 
interesting  statement  of  the  origin  and  development  of  the 
law  in  regard  to  alterations  of  written  instruments  in  a 
note  under  Woodwm-th  v.  Bank  of  America^  10  Am.  Dec. 
239,  267  (19  Johns.  (N.  Y.)  *391),  long  regarded  as  a  lead- 
ing case.  In  that  note -immaterial  alteraticms  are  defined 
to  be  "such  merely  verbal  changes  as  do  not  vary  the  con- 
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tract  in  any  essential  particular,  as  by  the  correction  of 
obvious  mistakes,  or  by  inserting  wordfi  which  simply  ex- 
l)ress  the  meaning  of  the  instrument  to  be  what  the  law 
would  imply  it-  to  be  without  such  words."  The  author 
states  the  following  instances:  "Inserting  the  words  'on 
demand'  in  a  note  in  which  no  time  of  payment  is  speci- 
fied, for  it  is  payable  on  demand  without  those  words 
(Aldous  V.  Co7'nictU,  L.  R.  3  Q.  B.  (Eng.)  *573)-;  correct- 
ing the  figures  in  the  margin  to  correspond  with  the  body 
of  the  note  (Woolfolk  v.  Bank  of  Avierica,  10  Bush  (Ky.) 
504;  Sfnith  v.  Smithy  1  R.  I.  398) ;  or  changing*  the  words 
in  the  body  to  correspond  with  the  marginal  figures  where 
the  latter  are  correct  and  the  mistake  is  accidental  (Clute 
y.  Small,  17  Wend.  (N.  Y.)  238);  correcting  a  date,  as 
where  a  note  was  dated  '1868,'  by  mistake,  the  true  date 
being  '1869'  {Duker  v,  Franz,  7  Bush  (Ky.)  273,  3  Am. 
Hep.  314).  In  general  it  is  held  that  where  the  correction 
does  not  alter  the  legal  tenor  and  effect  of  the  instrument, 
or  affect  the  liability  of  a  party,  it  will  be  considered  an 
immaterial  alteration.  Thus,  where  a  maker,  after  in- 
dorsement, added  'payable  before  maturity,  and  interest 
on  unexpired  term,  refunded,  if  so  elect,'  it  was  held  the 
indorser  was  not  discharged.  Hcrrick  v.  Baldicin,  17 
Minn.  183."  The  following  additional  instances  in  this 
state  may  be  mentioned:  Erasing  indorsements  of  pay- 
ments from  the  back  of  a  note  which  had  been  indorsed  by 
mistake.  Lau  v.  Blomherg,  3  Neb.  (Unof.)  124.  Remov- 
ing from  a  note  the  following  words :  "This  note  is  given 
upon  condition."  Palmer  d  Orton  v.  Largent,  5  Neb.  223. 
Interlining  the  words:  "Interest  at  6  per  cent,  oh  notes 
remaining  over  a  year."  Thompson  Co.  v.  Baldwin,  62 
Neb.  530.  Indorsing  by  a  notary  cm  the  back  of  a  conti'act 
an  extension  of  time  of  payment.  Johnson  v.Weher,  70 
Neb.  467.  The  addition  of  the  name  of  an  additional 
su^ty  on  a  promissory  note.  lUinics  v.  Yan  Keuren  & 
Floyd,  31  Neb.  165;  Roysc  v.  State  Nat.  Bank,  50  Neb.  16. 
Adding  the  words:  "I  will  ]>ay  in  cash  any  deductions 
made  from  said  claim  of  |1,975  in  full  amount  of  said 


Vol.  87]  SEPTEMBER  TERM,  1910.  719 


BleDkiroD  Broe.  v.  Rogers. 


deductions."  Fisher  dick  v,  Exitton,  44  Neb.  122.  And, 
in  other  jurisdictions,  changing  the  name  of  the  payee  by 
erasing  the  initial  of  the  middle  name.  Cole  v.  HiUSy  44 
N.  H.  227.  Inserting  the  words  "or  bearer"  in  a  promis- 
sory note.  Weaver  v.  Bromley,  65  Mich.  212.  Changing 
the  name  of  the  payee  as  written  in  the  note  from  "Francis 
E.  Derby"  to  "Franklin  Derby."  Derby  v.  Thrall,  44  Vt. 
413.  Changing  the  name  of  the  payee  in  a  note  from  the 
"Providence  Steam  Pipe  &  Gas  Company"  to  "Arnold, 
Barbour  &  Hartshorn."  Arnold,  Barbour  &  Hartshorn  v, 
Jones,  2  R.  I.  345.  And  many  similar  instances  cited  in 
2  Daniel,  Negotiable  Instruments  (5th  ed.)  see.  1398,  and 
2  Cyc.  148. 

The  case  of  Arnold,  Barbour  &  Hartshorn  v.  Jones, 
supra,  is  very  similar  to  the  one  at  bar.  In  that  case 
the  plaintiffs  were  doing  business  in  both  names,  and, 
after  the  note  had  been  given  in  which  the  payee  was 
named  as  the  Providence  Steam  Pipe  &  Gas  Company,  the 
note  was  changed  by  drawing  a  line  through  that  name 
and  writing  over  it  the  name  of  the  payee  as  Arnold,  Bar- 
bour &  Hartshorn.  This  was.  held  not  to  release  the  surety 
on  the  note,  who  had  not  consented  to  such  change.  The 
court  discusses  the  general  question  somewhat  at  length 
and  announces  a  very  strict  rule  avoiding  instruments 
generally  on. account  of  alterations,  but  holds  that  the 
case  then  being  considered  was  not  within  the  rule.  The 
court  said:  "The  plaintiffs  were  the  persons  who  com- 
posed this  firm,  and  they  carried  on  the  business  of  deal- 
ing in  steam  and  gas  pipes,  and  no  other  business,  as  well 
in  the  name  of  'Arnold,  Barbour  &  Hartshorn,'  as  in  the 
name  of  the  'Providence  Steam  Pipe  &  Gas  Company,'  and 
this  note  was  given  for  a  debt  due  to  this  firm.  ♦  ♦  ♦ 
This  state  of  facts  shows  that  the  defendant  intended  to 
give,  this  note  and  become  liable  to  whomever  might  com- 
pose this  firm;  that  this  note  itself  did  not  designate,  nor 
was  it  evidence  of,  the  names  of  the  persons  who  composed 
this  firm.  The  defendant's  liability  did  not  therefore  de- 
pend wholly  upon  the  evidence  which  this  note  afforded, 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 


Herman  Anton  Evers  v.  State  of  Nebraska. 

Filed  October  22,  1910.    No.  16,607. 

Criminal  Law:  New  Trial.  The  district  court  has  no  jurisdiction  to 
grant  a  new  trial,  In  a  criminal  case,  upon  application  by  peti- 
tion filed  after  the  term  of  the  trial. 

Error  to  the  district  court  for  Dixon  county:  Anson 
A.  Welch,  Judge.    Affirmed. 

Wilbur  F.  Bryant  and  R.  J.  Millard,  for  plaintiff  in 
error. 

William  T.  Thompson,  Attorney  General,  and  Oeoryc 
W.  Ayres,  contra, 

Sedgwick,  J. 

The  plaintiff  was  convicted  in  the  district  court  for 
Dixon  county  of  tbe  crime  of  assault  witli  intent  to  com- 
mit rape.  The  judji^ient  of  conviction  was  reviewed  in 
this  court  and  no  error  found  therein,  except  that  tlu^ 
court  failed  to  inform  the  defendant  in  tliat  ])r()swution 
of  the  verdict  of  the  jury  before  sentence  was  pronounced. 
The  cause  was  remanded  to  the  district  court  for  sentence, 
84  Neb.  708.  Before  the  defendant  was  rc^sentenced,  and 
again  immediately  afterwards,  both  being  within  one 
year  from  the  trial  in  the  district  court,  tlie  defendant, 
who  is  plaintiflf  here,  filed  petitions  for  a  new  trial  on  the 
ground  of  newly' discovered  evidence.  Upon  motion  of 
the  prosecuting  attorney  the  court  dismissed  these  peti- 
tions, and  the  plaint  it!  has  appealed. 

As  shown  by  the  petiticms  and  exhibits  thereto,  the  new 
evidence  consisted  in  testimony  that  the  defendant  was 
insane  at  tlie  time  of  his  trial  and  conviction,  and  that 
49 
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stantial  evidence,  if  properly  guarded  and  applied,  would 
throw  an  additional  safeguard  around  the  innocent,  and 
t^nd  to  the  promotion  of  justice;  but  in  the  absence  of 
legislation  to  that  effect  the  courts  are  without  authority 
in  the  premises."  This  expression  of  Justice  Maxwell 
was  copied  at  large  in  the  opinion  of  the  later  case,  as 
well  as  in  the  opinions  in  other  cases  in  this  court,  and 
yet,  although  that  language  was  published  nearly  25 
years  ago,  the  legislature  has  taken  no  such  action.  Judge 
HoLCOMB,  in  Huhhard  v.  State,  supra,  re-examines  the 
whole  question  at  length,  citing  and  quoting  from  the 
Bradshaw  case  and  other  like  decisions  of  this  court.  He 
says  in  the  opinion:  "The  remedy  is  an  appeal  to  the 
executive,  who  is  clothed  with  the  pardoning  power." 
Judge  Maxwell  was  not  satisfied  with  this  remedy  and 
thought  that  there  should  be  further  legislation.  It  is,  of 
course,  not  intended  by  the  constitution  that  the  pardon- 
ing power  should  review  and  correct  the  decisions  of  the 
courts.  The  fact  of  the  defendant's  guilt  or  innocence 
of  the  crime  with  which  he  is  charged  should  be  finally 
settled  by  the  courts,  where  the  evidence  can  be  received 
and  weighed  under  the  well-established  rules  of  law-,  and 
where  it  is  supposed  that  the  truth  can  be  ascertained 
with  as  much  certainty  as  human  imperfection  will  admit. 
(Circumstances  developed  after  the  trial  may  call  for  the 
exercise  of  pardoning  power.  Certainty  of  the  conviction 
of  the  guilty,  and  that  the  full  measure  of  punishment 
which  the  law  justly  inflicts  will  follow,  are  both  neces- 
sary for  the  prevention  of  crime.  It  is  the  duty  of  the 
courts,  with  the  assistance  of  the  jury,  to  ascertain  the 
facts  of  a  case  with  the  greatest  care,  and  to  enter  the 
judgment  thereon  which  the  law  requires.  But  the  rule 
has  long  been  established  that  the  jurisdiction  of  the  trial 
courts  to  grant  new  trials  in  such  cases  does  not  exist  in 
the  absence  of  legislation.  This  has  been  many  times  de- 
clared by  this  court  to  be  the  law. 

The  judgment  therefore  of  the  district  court  is  right, 
and  is 

Apfirmed. 
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Bbdilia  Ward,  appillbh,  v.  Mtna  Life  Insueancb 

Company,  appellant. 

Felbd  Octobbb  28,  1910.    No.  16,723. 

Appeal:  Law  of  Case:  Revebsal.  The  law  of  the  case  as  declared 
by  this  court  must  control  in  the  subsequent  trial  in  the  lower 
court;  and,  if  upon  such  trial  the  evidence  shows  without  sub- 
stantial conflict  that  the  defendant  is  not  liable  under  the  law 
so  declared,  a  verdict  and  Judgment  against  the  defendant  will  be 
reversed  as  contrary  to  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Greene  d  Breckenridge,  for  appellant. 

J.  M.  Macfarland  and  Weaver  d  Oilier,  contra, 

Sedgwick,  J, 

When  this  case  was  first  before  this  court  (82  Neb. 
499)  it  was  said  that  "where  a  person,  after  recovery  from 
an  accidental  injury,  succumbs  to  a  disease  which  would 
not  have  been  fatal  but  for  the  lowered  vitality  following 
such  injury,  the  disease,  and  not  the  lowered  vitality,  is 
the  cause  of  death."  AA' lien  the  case  was  here  the  second 
time  (85  Neb.  471)  it  was  decided  that  "it  is  error  to  in- 
struct the  jurj^  that  tliere  may  be  a  recovery  under  such 
policy  if  they  find  that  the  death  resulted  proximately 
and  as  the  moving  cause  of  the  accident,  where  'there  were 
other  causes  that  accelerated,  or,  even  being  added,  re- 
sulted in  death.' "  We  are  not  now  at  1il)ertv  to  criticise 
or  discuss  the  holdings  of  the  court  as  above  stated.  Both 
of  these  propositions  have  become  the  law  of  the  case. 
The  nature  of  tlie  case  and  of  the  questions  to  be  sub- 
mitted to  the  jury  appear  from  the  opinions  above  re- 
ferred to.  The  evidence  in  the  record  now  before  us 
shows  that  on  the  1st  day  of  August,  1905,  Frank  Ward, 
the  insured,  had  one  of  his  feet  injured  while  he  was  in 
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the  employ  of  the  Union  Pacific  Railroad  Company  in 
Omaha.  He  was  acting  as  fireman  upon  one  of  the  com- 
pany's engines,  and  the  conductor  with  w^hom  he  was 
working  was  called  by  plaintiflf  as  a  witness  in  the  case. 
He  was  not  asked,  however,  to  give  testimony  as  to  the 
cause  or  manner  of  the  injury,  and  there  is  no  evidence 
in  the  record  as  to  how  the  accident  happened  or  through 
what  instrumentality  the  foot  was  injured.  The  plaintiff 
offered  no  direct  testimony  as  to  the  extent  of  the  injury, 
and  called  no  witnesses  w'ho  gave  any  testimony  as  to  the 
appearance  of  the  injured  foot.  One  of  the  plaintiff's  wit- 
nesses, who  saw  the  limb  after  the  foot  was  bandaged, 
testified  that  it  was  bandaged  to  the  ankle  and  was  black 
and  blue  above  the  bandage.  This  is  substantially  all  the 
evidence  that  the  plaintiff  offered  as  to  the  condition  of 
the  foot.  Immediately  after  the  accident  the  injured  foot 
was  dressed  by  the  surgeon  in  the  employ  of  the  railroad 
company,  w^ho  testified  that  "he  had  a  bruised  and  swollen 
foot,"  and  that  he  "dressed  it  or  strapped  it  with  adhesive 
strai>s  and  bandages."  There  were  no  traces  of  any  frac- 
tures or  broken  bones,  and  Mr.  Ward  made  no  complaint 
to  the  physician  of  any  other  injury  to  his  body.  Mr. 
Ward  stayed  at  home  15  days  after  the  injury,  and,  accord- 
ing to  the  plaintiff's  evidence,  for  5  or  6  days  remained 
in  the  house.  After  that  he  commenced  walking  out  short 
distances,  but  was  lame  in  his  foot,  and  his  friends  testi- 
fied that  he  "limped"  when  he  walked.  After  10  or  11 
days  he  was  examined  by  the  company's  physician,  who 
considered  that  he  was  recovered  from  his  injury  and  able 
to  work,  and  so  certified.  On  the  15th  day  of  August  he 
returned  to  w^ork,  and  undertook  to  act  as  fireman  upon 
an  engine  that  was  to  run  from  Omaha  to  Grand  Island. 
The  plaintiff  and  other  relatives  testified  that  during  these 
15  days  he  complained  occasionally  of  pain  in  his  left 
side,  extending  down  to  his  groin,  but  there  is  no  evidence 
in  the  record  of  any  visible  injury  to  his  side,  nor  any 
evidence  from  which  it  could  be  determined,  or  even  con- 
jectured, what  was  the  cause  of  this  pain,  unless  it  was 
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that  the  injury  to  his  foot  was  caused  in  some  way  and 
through  some  means  that  at  the  same  time  might  have 
injured  his  side.  We  cannot  base  an  opinion  upon  con- 
jecture of  this  kind,  and  therefore  are  entirely  at  a  loss 
to  discover  the  cause  of  the  pain  complained  of.  On  the 
way  to  Grand  Island  he  became  ill,  and  was  taken  to  a 
hospital  in  Grand  Island,  where,  after  a  few  hours,  he 
died.  He  had  been  i>orforming  very  severe  labor;  the 
weather  was  very  warm,  and  he  drank  freely  of  cold  water. 
The  physician  who  attended  him  at  Grand  Island  testified 
that  he  died  of  heat  exhaustion.  Mr.  Ward  told  his  nurse 
that  he  drank  freely  of  ice  water  and  was  taken  suddenly 
with  cramps  and  vomiting.  He  made  no  complaint  of  the 
injury  to  his  foot  or  the  former  accident  to  either  the  nurse 
or  the  physician. 

Under  this  condition  of  the  evidence  the  plaintiff  called 
a  physician,  wlio  had  never  seen  the  deceased,  and  asked 
him  a  hypotlietical  question,  reciting  some  of  the  facts 
above  stated  and  some  other  less  important  facts  disclosed 
by  the  evidence,  in  answer  to  which  the  physician  stated: 
"I  would  say  that  the  injury  left  the  system  in  such  a 
weakened  condition  that  it  was  one  of  the  causes  of  his 
death."  And  when  asked  from  the  facts  stated  in  the 
hypothetical  question  what  his  opinion  was  as  to  the  pri- 
mary cause  of  death,  he  answered :  "I  consider  the  injury 
the  relative  cause  of  his  death,  leaving  him  in  such  shape 
that  the  rest  was  easily  brought  on."  When  asked  upon 
cross-examination  ^'how  a  crush  or  a  bruise  on  a  man's 
foot  ♦  *  ♦  could  produce  death  in  17  days  afterwards," 
he  answered:  "Just  simply  from  the  man  being  lowered 
in  his  vitality,  left  in  a  weakened  condition,  not  fully  re- 
covering when  he  took  up  his  former  work,  which  was 
hard  work."  This  evidence  of  this  witness  is  supposed  to 
show  that  tlie  accident  ccmiplained  of  was  the  sole  cause 
of  the  death  of  the  insured,  independent  of  all  other 
causes.  The  most  favorable  view  that  can  be  taken  of  this 
exi>ert  testimony  is  that  the  disease  which  caused  his 
death  "would  not  have  been  fatal  but  for  the  lowered  vi- 
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tality  following  such  injury,"  and  when  the  case  was  first 
before  this  court,  as  appears  from  the  quotation  from 
that  decision  in  the  first  part  of  this  opinion,  it  was  de- 
cided that  "tlie  disease,  and  not  the  lowered  vitality,  is 
the  cause  of  death."  This  holding  became  the  law  of  this 
case,  and,  as  we  have  seen,  we  are  not  now  at  liberty  to  re- 
examine or  criticise  it. 

Tli'e  whole  evidence  manifestly  comes  very  far  short  of 
establishing  that  the  accident  was  the  sole  cause  of  death, 
independent  of  all  other  causes.  It  is  clear  that  the  evi- 
dence will  not  support  a  verdict  in  favor  of  the  plaintiff, 
and  the  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

Reversed. 


• 

Reese,  G.  J.,  dissenta 


Gbobgb  Cbitsbb  v.  State  op  Nebraska^ 

FnjED  OcTOBEB  22,  1910.    No.  16,751. 

1.  Criminal  Law:    Time  or  Trial.    Under  section  390  of  the  criminal 

code,  the  accused,  if  committed  to  prison,  must  be  brought  to  trial 
before  the  end  of  the  second  term  of  the  court  "having  Juris- 
diction of  the  offense"  which-  shall  be  held  after  Indictment 
found.  A  term  of  court  at  which  no  Jury  is  called  and  only 
equity  business  transacted  is  still  within  the  statute,  being  a 
**term  of  the  court  having  Jurisdiction  of  the  offense." 

2.  :  :  Right  to  Dischabge.    At  the  end  of  the  second  term 

after  the  term  at  which  the  Indictment  Is  found  or  information 
filed,  the  accused  not  having  been  brought  to  trial,  if  the  delay 
has  not  happened  on  his  application,  it  is  error  to  permit  the 
prosecuting  attorney  to  dismiss  the  case  without  prejudice  to 
further  prosecution;  the  accused  is  entitled  to  be  discharged  "go 
far  as  relates  to  the  offense  for  which  he  was  committed.' 


M 


Error  to  the  district  court  for  Franklin  county:  Harry 
S.  DuNGAN,  Judge.    Reversed  with  directions. 
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Perry y  Lambe  d  Butler,  S.  A.  Dravo^  W,  C  Dorsej/j  J. 
G.  Thompson  and  John  Everaon,  for  plaintiff  in  error, 

William  T.  Thompson,  Attorney  ChnercU,  and  George 
W.  Ayres,  contra^ 

Sedgwick,  J. 

Complaint  was  filed  in  tbe  county  conrt  of  Harlan 
county  charging  this  defendant  and  one  Heddendorf 
jointly  with  the  crime  of  murder  in  the  first  degree.  .  Upon 
examination  had  in  that  court,  the  defendants  were  held* 
for  trial  to  the  district  court,  and  in  the  April,  1909,  term 
of  the  district  court  an  information  was  filed  charging 
them  in  that  court  jointly  with  the  crime  of  murder  in  the 
first  degree.  Upon  the  application  of  the  county  attorney, 
it  was  ordered  that  they  be  tried  separately.  Thereupon 
both  defendants  asked  for  a  continuance  until  the  next 
term,  which  was  refused,  and  the  defendant  Heddendorf 
was  put  upon  trial  and  convicted  and  sentenced  to  the 
penitentiary  for  life.  The  judgment  of  conviction  was  re- 
versed by  this  court  and  a  new  trial  ordered.  Heddendorf 
V.  State,  85  Neb.  747.  After  the  conviction  of  the  defend- 
ant Heddendorf  in  the  April,  1909,  term  of  court,  this 
defendant  demanded  immediate  trial,  which  was  refused, 
and  the  cause  against  him  continued.  Subse<iuently,  after 
several  terms  of  court,  he  asked  to  be  discharged  under 
sec^tion  390  of  the  criminal  code.  This  request  was  re- 
fused, and  the  county  attorney  was  permitted  to  enter  a 
nolle  prosequi,  whereupon  the  case  was  dismissed  and  the 
defendant  discharged.  He  insists  that  this  prosecution, 
being  dismissed  by  the  county  attorney,  would  not  be  a 
bar  to  further  arrest  and  prosecution,  and  that  his  right 
was  to  be  "discharged  so  far  as  relates  to  the  offense  for 
which  he  was  committed,"  as  the  statute  provides. 

Public  justice  requires  that  criminal  trials  shall  be  dis- 
po:  ed  of  promptly.  The  certainty  that  justice  will  be  done 
and  the  guilty  convicted  without  unnecessary  delay   is 
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more  efficacious  in  the  prevention  of  crime  than  are  severe 
penalties.  The  federal  constitution  has  undertaken  to 
guard  the  rights  of  the  accused  against  unnecessary  delay, 
and  the  fundamental  law  of  this  state  has  assured  him 
protection  against  imprisonment  without  trial:  *^In  all 
criminal  prosecutions  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  or  by  counsel,  to  demand  the 
nature  and  cause  of  accusation  and  to  tave  a  copy  thereof; 
to  meet  the  witnesses  against  him  face  to  face;  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  be- 
half; and  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense  is  alleged  to 
have  been  committed."  Const,  art.  I,  sec.  11.  In  some 
cases  more  time  is  required  in  the  interest  of  the  public 
as  well  as  the  accused  than  is  required  in  other  cases. 
There  is  room  for  the  exercise  of  sound  discretion  on  the 
part  of  the  trial  court,  always  bearing  in  mind  that  the 
right  to  a  speedy  trial  is  the  constitutional  right  of  any 
citizen  who  is  accused  of  crime.  In  practice  it  is  not  often 
found  necessary  to  delay  the  hearing  of  the  matter  during 
two  jury  terms  after  indictment  is  found  or  information 
filed.  The  legislature  has  fixed  an  absolute  limit  beyond 
which  the  trial  cannot  be  delayed.  It  is  as  follows:  "If 
any  person  indicted  for  any  offense  and  committed  to 
prison  shall  not  be  brought  to  trial  before  the  end  of  the 
second  term  of  the  court  having  jurisdiction  of  the  offense, 
which  shall  be  held  after  such  indictment  found,  he  shall 
be  entitled  to  be  discharged,  so  far  as  relates  to  the  offense 
for  which  he  was  committed,  unless  the  delay  shall  hap- 
pen on  the  application  of  the  prisoner."  Criminal  code, 
sec.  390.  If  the  defendant  has  been  admitted  to  bail  it  is 
provided  by  the  next  section  that  the  trial  shall  not  be 
delayed  for  more  than  three  terms.  The  question  to  be 
determined  in  this  case  is  whether  these  provisions  of  the 
code  have  been  violated.  The  complaint,  as  before  stated, 
was  made  in  the  county  court  on  the  20th  day  of  March, 
1909.  It  was  alleged  that  the  crime  was  committed  on  the 
17th  day  of  that  month.    The  examination  took  place  on 
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the  26th  day  of  March.  The  April  term  of  the  district 
court  for  Harlan  county  for  the  year  1909  was  continued 
into  the  month  of  May.  The  defendant  was  refused  bail, 
and  the  information  was  filed  in  the  district  court  on  the 
Oth  day  of  May,  1909,  that  being  one  of  the  days  of  the 
adjourned  April  term  of  that  year. 

It  has  been  de(*ided  by  this  court  that  a  term  of  the 
district  court  in  which  the  indictment  is  found  or  infor- 
mation filed  cannot  be  counted  in  determining  the  time 
within  which  the  accused  must  be  brought  to  trial  under 
the  provisions  of  section  390.  Hammond  v.  State,  39  Neb. 
252;  Whitner  t).  State,  46  Neb.  144.  The  next  term  of  the 
district  court  for  Harlan  county  was  b^un  on  the  20th 
day  of  September,  1909.  The  order  of  the  judge  of  the 
district  court  assigning  the  terms  of  the  court  for  that 
year  does  not  appear  in  the  record;  but  there  is  in  the 
record  a  copy  of  an  order  entered  in  the  September  term, 
in  which  it  is  recited  that  that  term  was  an  equity  term 
and  that  no  jury  was  i^resent.  For  this  reason,  it  is  sug- 
.i»;ested  that  this  term  must  not  be  counted  in  determining 
the  time  within  which  the  accused  must  be  brought  to 
trial.  The  statute  in  question  fixes  an  arbitrary  limit  of 
the  discretion  of  the  trial  court  beyond  which  it  cannot 
<j^o,  and  the  language  of  the  section  is  too  plain  and  un- 
equivocal to  allow  of  the  meaning  suggested.  The  accused 
must  "be  brought  to  trial  before  the  end  of  the  second 
term  of  the  court  having  jurisdiction  of  the  oflfense." 
There  will  be  no  doubt  that  the  trial  court  had  jurisdic- 
tion of  the  offense  at  this  September  term  of  court.  The 
fact  that  no  regular  panel  of  jury  was  present  at  that 
term  is  not  of  controlling  importance  in  a  capital  ease 
which  involves  the  life  and  liberty  of  the  accused.  It  is 
rare  in  such  cases  that  tlie  regular  panel  is  sufficient  for 
such  purposes.  As  an  illustration,  we  notice  that  this 
record  shows  that  in  the  trial  of  the  defendant  informed 
against  jointly  with  this  defendant,  although  the  regular 
panel  w'as  present  at  the  term,  two  special  writs  of  venire 
were  issued  summoning  100  additional  jurorSw    The  Sep- 
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tember  term  of  court  therefore  must  be  considered  as  one 
of  the  terms  at  which  the  court  had  jurisdiction  of  the 
offense.  At  the  next  term  of  the  district  court  the  defend- 
ant applied  for  a  change  of  venue,  which  was  allowed,  and 
so  the  defendant  himself  prevented  the  trial  of  his  case 
at  that  term  of  court.  The  case  was  sent  to  the  district 
court  for  Franklin  county  for  trial,  and  the  transcript  was 
filed  in  that  court  on  the  4th  day  of  January,  1910.  The 
regular  term  of  court  for  Franklin  county  for  the  year 
1910  began  on  the  10th  day  of  January  of  that  year,  and 
on  that  day  the  county  attorney  made  application  to  the 
court  for  leave  to  indorse  additional  names  upon  the  in- 
formation, which  was  allowed,  ajad  the  case  was  continued 
until  the  next  morning.  On  the  11th  day  of  January  the 
defendant  filed  a  motion  to  be  discharged.  In  this  motion 
be  recites  the  proceedings  already 'had  in  this  case,  stating 
the  date  of  his  arrest  and  his  examination,  and  the  dif- 
ferent terms  of  court  that  had  been  held  in  Harlan  county, 
and  that  the  defendant  had  been  refused  bail.  Thereupon, 
on  the  same  day,  the  record  recites  that  the  cause  "came 
on  to  be  heard  upon  motion  of  the  county  attorney  ore 
tenus  for  leave  to  file  a  nolle  prosequi/^  and  that  the  de- 
fendant then  called  attention  to  his  motion  to  be  dis- 
charged, and  that  the  state  asked  permission  to  "withdraw 
its  motion  ore  tenus  for  leave  to  file  said  nolle  prosequi, 
which  permission  was  granted"  by  the  court,  and  the  court 
then  overruled  the  defendant's  motion  to  be  discharged. 
The  record  recites  that  "thereafter  on  motion  and  appli- 
cation of  the  county  attorney  of  Harlan  county,  Nebraska, 
made  in  court,  a  nolle  prosequi  was  entered  in  said  cause, 
which  was  by  the  court  sustained."  To  this  ruling  the 
defendant  excepted,  "for  the  reason  that  he  should  be 
allowed  to  proceed  to  trial  at  this  term  of  court  or  to  have 
his  absolute  discharge  under  section  390  of  the  criminal 
code."  The  defendant  was  then  discharged  from  custody. 
On  the  13th  day  of  January  tlie  defendant  filed  a  motion 
to  vacate  and  set  aside  the  order  dismissing  this  cause 
without  prejudice,  and  to  grant  the  defendant  a  trial  at 
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that  term  of  court,  or,  if  he  be  not  granted  a  trial  at  that 
term  of  court,  that  he  be  discharged.  Thi»  motion  wan 
not  passed  upon  by  the  court  until  the  19th  day  of  Jan- 
uary, when  it  was  overruled,  and  the  defendant  excepted. 
The  term  of  court  was  Anally  adjourned  on  the  next  day. 
There  can  be  no  doubt  upon  this  record  that  the  defendant 
was  entitled  to  a  trial  at  this  January  term,  and,  unless 
tried  at  that  term,  he  was  entitled  to  be  discharged  "so 
far  as  relates  to  the  offense  for  which  he  was  committed." 
The  court  was  in  error  in  dismissing  the  case  without  en- 
tering such  final  discharge  of  the  defendant. 

The  order  of  the  district  court  is  reversed  and  the  cause 
remanded,  with  instructions  to  enter  an  order  .discharging 
the  defendant  from  the  (^ense  for  which  he  was  com- 
mitted. 

Bbvbbssd. 


Pbtbb  0.  Wadb,  appellbh,  v.  Belmont  Ireigating  Canal 
&  Water  Power  Company,  appellant. 

Filed  Noybhbbb  16,  1910.    No.  16,187. 

Waters:  Irrigation  Contract:  Action  fob  Breach:  Mbasttbb  or 
Damages.  In  an  action  for  damages  for  the  breach  of  a  contract 
to  supply  water  for  irrigating  the  plaintiff's  lands,  where  It  ap- 
pears that  the  land  is  unbroken  and  practically  unproductive 
prairie,  if  the  plaintiff  prevails,  he  can  only  recover  the  differ- 
ence between  the  rental  value  of  said  land  with  water  according 
to  the  terms  of  the  contract  and  the  rental  value  without  such 
water.  The  supposed  value  of  what  the  land  might  have  pro- 
duced had  the  water  been  furnished  is  too  remote^  speculative 
and  conjectural. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hansen  M.  Grimes,  Judge.    Reversed. 

0-.  J.  Hunt,  for  appellant. 

Williama  &  Williams  and  Wright,  Dupe  d  Wright,  J 

contra.  |- 

\ 

: 
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Reese,  C.  J. 

PlaintiflF  filed  his  petition  in  the  district  court  alleging 
that  the  defendant  is  a  corporation  organized  under  the 
laws  of  this  state  for  the  purpose  of  operating  an  irrigating 
canal  and  selling  the  water  for  irrigation;  that  he  is  the 
owner  of  the  southeast  quarter  of  the  northeast  quarter 
and  the  northeast  quarter  of  the  southeast  quarter  of  sec- 
tion 19,  township  18,  range  47,  in  Cheyenne  county,  "said 
land  being  located  under  and  susceptible  of  irrigation 
from  the  defendant's  canal";  that  on  the  30th  day  of  De- 
cember, 1897,  he  purchased  the  land  of  defendant  with  the 
express  understanding  that  the  consideration  paid  for  the 
land  "included  payment  for  two  forty-acre  tract  water 
riglits,  the  water  under  said  contract  to  be  delivered  to 
plaintiff  fnmi  said  canal,  for  whidi  water  riglits  plaintiff 
paid  defendant  for  said  lands  and  said  water  rights  the 
sum  of  f  1,800,"  and  in  consideration  of  the  further  sum  of 
$2  defendant  executed  and  delivered  to  plaintiff  a  "water 
deed,"  a  copy  of  which  is  attached  to  the  petition,  and  by 
which  defendant  agreed  to  furnish  the  necessary  water  for 
irrigating  said  land  during  each  and  every  irrigating  sea- 
son thereafter;  tliat  defendant  has  failed  and  neglected  to 
furnish  any  water  to  irrigate  said  land  for  the  year  1907, 
to  plaintiff's  damage  in  the  sum  of  |800,  for  which  judg- 
ment is  demanded.  The  defendant  answered  the  i)etition, 
denying  "that,  by  reason  of  defendant's  failure  to  furnish 
water  to  the  plaintiff  in  the  year  1907,  said  phiintiff  has 
been  damaged  in  the  sum  of  |800  or  in  any  sum  wliatever." 
The  cause  was  tried  to  the  court  without  the  intervention 
of  a  jury,  the  finding  of  tlie  court  being  in  favor  of  the 
plaintiff',  and  the  assessment  of  his  damages  in  the  sum  of 
$400,  for  which  judgment  was  rendered.  Defendant  ap- 
peals. 

A  number  of  questions  are  presented  for  decision,  but 
it  is  thought  they  may  not  arise  again  in  another  trial,  and 
one  (miy  will  be  here  noticed,  and  that  one  is  as  to  the 
proper  measure  of  damages.  The  proof  showed  that,  prior 


734  NEBRASKA  REPORTS.  [Vol.  87 

Wade  V.  Belmont  Irrigating  Canal  &  Water  Power  Co. 

to  the  year  1907,  the  land  had  not  been  irrigated  for  some 
time  and  no  crops  had  been  raised  upon  it;  that  plaintiff 
desired  it  to  be  irrigated  that  year  so  that  the  native 
grasses  would  grow  where  practically  none  had  grown 
before.  The  land  was  to  all  intents  and  purposes  wild 
and  substantially  a  desert  waste.  The  theory  of  plaintifTs 
case  was  that  if  tlie  soil  could  be  irrigated,  beginning  early 
in  the  season,  the  moisture  would  cause  the  spontaneous 
growth  of  grama  grass  which  would  within  a  short  time 
develop  into  what  is  called  "wheat  grass,"  and  from  which 
a  cutting  could  be  had.  Neither  one  of  the  grasses  named 
was  growing  on  the  land,  except  on  one  or  two  small 
spots.  At  the  beginning  of  the  trial  plaintiff  was  called 
as  a  witness  in  his  own  behalf,  and  the  question  arose  as 
to  what  was  the  proper  measure  of  damjiges,  when  the 
court  announced  that  "the  damage  is  the  difference  be- 
tween the  crop  actually  raised  and  w^hat  would  liave  been 
raised  if  water  had  been  supplied/'  While  no  exception 
was  taken  to  the  ruling,  tlie  decision  caused  the  case  to  be 
tried  upon  that  issue,  and  the  question  is  presented  here. 
As  we  view  the  case,  there  can  be  no  doubt  but  that  the 
learned  district  judge  was  in  error  in  so  holding.  There 
were  no  special  damages  alleged  or  declared  upon  the  peti- 
tion. As  we  have  seen,  the  averments  reach  only  to  the 
fact  that  defendant  undertook  to  furnish  water  sufficient 
to  irrigate  the  land,  and  failed  to  do  so,  to  plaintiff's  dam- 
age. Indeed  it  is  quite  doubtful  if  under  the  facts  of  tlie 
case  any  allegaticms  could  be  mjide  which  would  admit  of 
the  applicaticm  of  the  rule  stated  by  the  court. 

In  Crow  V.  San  Joaquin  &  Kings  River  C,  &  I.  Go,,  130 
Cal.  309,  the  question  of  the  measure  of  damages  for  fail- 
ure to  furnish  water  in  compliance  with  the  contract  there- 
for was  under  consideration.  The  trial  court  admitted 
evidence  to  the  effect  that  if  plaintiff  had  obtained  the 
water  to  which  he  was  entitled  he  would  have  planted  a 
crop  of  alfalfa  from  which  he  would  have  realized  certain 
profits,  but  owing  to  his  failure  to  get  the  water  lie  did 
not  plant  the  alfalfa,  and  instructed  the  jury  that  the 
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plaintiff  was  entitled  to  recover  as  damages  the  profits  he 
would  have  realized  from  the  crops  of  alfalfa  that  lie  would 
have  raised  on  the  land  had  water  been  furnished  by  de- 
fendant as  demanded  by  the  plaintiff,  less  the  cost  of 
raising  and  caring  for  the  crops,  and  less  what  the  land 
actually  produced  during  the  time  of  the  failure  to  sui)ply 
the  water.  The  court  say:  "Tlie  rule  embodied  in  the 
instruction  of  the  court  and  under  which  the  testimony  on 
behalf  of  the  plaintiff  was  admitted  is  too  remote  and 
speculative.  The  proper  measure  of  damages  in  a  case 
like  this  is  the  difference  between  the  rental  value  of  the 
land  with  water  and  its  rental  value  without  it.  *  *  * 
Conjecture  as  to  profits  of  the  kind  sought  here  cannot 
be  recovered  as  damages  in  such  cases;  they  must  be 
damages  capable  of  ascertainment  by  proof  to  a  reason- 
able certainty;  uncertain  and  speculative  profits,  which 
might  or  might  not  have  been  realized,  are  not  recoverable 
in  such  action."  This  rule  is  announced  in  Pallett  v. 
Murphy,  131  Cal.  192;  Northern  Colorado  Irrigation  Co. 
V.  Richards,  22  Colo.  450;  G//C5  v.  OToole,  4  l^arb.  (N.  Y.) 
261;  City  of  Chicago  v.  Hucncrhcin,  85  111.  594;  PolUtt 
d  Andrews  t?.  Long,  58  Barb.  (N.  Y.)  20;  Uorres  v, 
Berkeley  Chemical  Co,,  57  S.  Car.  189,  and  is  doubtless 
well  settled.  There  are  cases  holding,  and  perha])s  cor- 
rectly, that  if  a  crop  is  planted  and  has  been  well  advanced 
in  growth  so  that  by  its  inspection  a  well-fimnded  opinion 
can  be  formed  as  to  what  the  crop  will  produce  if  permitted 
to  nmture  according  to  the  usual  course  of  the  season, 
such  evidence  might  be  competent,  but  we  have  found  no 
well-considered  case  where  the  rule  has  been  applied  to  a 
case  like  this.  The  difference  between  the  rental  value  of 
the  land  with  water  supply  and  its  rental  value  as  it  was 
must  be  the  test. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings, which  is  done. 

Reversed. 
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Alice  E.  Blaie,  Administratrix,  appellbb,  v.  Einoman 

Implement  Company,  appellant. 

Filed  November  16,  1910.     No.  16,606. 

1.  Judgment:  Coi^clusivenesb:   Refobmation  ov  Instruments.  Where 

an  action  was  instituted  In  the  district  court  for  the  reformation 
of  a  memorandum  of  contract,  and  the  trial  resulted  in  a  decree 
reforming  the  instrument,  the  decree  being  subsequently  affirmed 
on  appeal  to  the  supreme  court,  the  memorandum  as  thus  re- 
formed will,  in  an  action  thereon,  be  taken  as  the  true  agreement 
between  the  parties,  and  conclusiy^. 

2.  Kvldence:    Admissibilitt :    Judgment:    Journal  Entries.     In  such 

case,  where  the  admissions  of  the  answer  as  to  the  fact  of  the 
reformation  of  the  written  agreement  are  indefinite,  it  is  com- 
petent for  the  plaintifT  to  introduce,  and  the  court  to  receive,  the 
decree  of  reformation  as  the  evidence  of  the  fact.  And  the  find- 
ings of  the  court  in  so  far  as  thej  are  necessary  to  sustain  the 
decree  and  which  are  contained  in  one  Journal  entry  may  also  be 
read  to  the  Jury. 

8. :  :  Pleadings.  Where  a  defendant  in  its  answer  al- 
leges as  defensive  matter  that  an  appeal  to  the  supreme  court 
was  taken  from  the  decree  reforming  a  contract,  but  contained 
nothing  as  to  the  action  of  that  court  on  such  appeal,  and  the 
plaintiff  replied  admitting  the  appeal,  but  alleged  that  the  decree 
of  the  district  court  had  been  affirmed  by  the  supreme  court, 
there  was  no  error  in  permitting  the  introduction  of  the  mandate 
of  the  supreme  court,  during  the  presentation  of  plaintiff's  evi- 
dence in  chief,  showing  such  affirmance,  the  fact  of  the  appeal 
having  been  admitted  and  thereby  conclusively  established  by 
the  pleadings. 

4.  Witnesses:  Impeachment:  Admissions  Against  Interest.  Ordi- 
narily when  a  party  to  the  action  on  trial  takes  the  stand  as  a 
witness  in  his  own  behalf  he  is  entitled  to  no  less  and  no 
greater  rights  than  any  other  witness.  If  the  design  on  cross- 
examination  is  to  lay  a  foundation  for  impeachment  by  proof 
that  he  has  previously  made  other  or  different  statements, 
material  to  the  case,  his  attention  should  be  called  to  the  state- 
ments by  which  his  testimony  is  sought  to  be  contradicted. 
Practically  the  same  rule  should  be  applied  if  it  is  sought  to 
prove  by  him,  on  such  cross-examination,  admissions  against  his 
interest.  There  is  no  error  in  sustaining  an  objection  to  a  ques- 
tion asking  if  it  is  not  a  fact  that  during  the  litigation  the  wit- 
ness has  given  under  oath  four  different  versions  of  the  contract. 
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^  which  he  claims  he  has  made  with  defendant  on  a  date  prior  to 
its  reformation,  without  specifying  any  of  the  "different  ver- 
sions." The.  rule  will  be  applied  with  the  greater  force  since  all 
questions  as  to  the  terms  and  conditions  of  the  contract  ar€ 
foreclosed  by  the' final  decree  of  reformation. 

5.  Trial:  Request  for  Instructions:  Review.  Where  instructions  to 
the  trial  jury  given  by  the  court  on  its  own  motion,  and  those 
requested  by  defendant,  are  compared,  and  It  is  found  that  those 
given  by  the  court  Include  in  substance  those  requested  and  re- 
fused, a  reviewing  court  will  not  further  pursue  an  investigation 
to  the  correctness  of  those  refused. 


6.  Appeal:  Evidence:  Sufficibnct.  The  evidence,  though  not  set 
out  in  the  opinion,  is  examined  and  found  sufficient  to  sustain 
the  verdict  returned  by  the  Jury. 

Appeal  from  the  district  court  for  DouglaB  county: 
George  A.  Day,  Judge.    Affirmed. 

Smyth,  Smith  d  Schally  for  appellant. 

T.  J.  Mahoney  and  J.  A.  G.  Kennedy ,  contra. 

Reese,  0.  J. 

This  action  was  commenced  in  the  district  court  for 
Douglas  county.  The  plaintiff  allejj^od  in  his  petition  that 
defendant  was  a  corporation  dealing  in  agricultural  im- 
plements and  machinery  at  wholesale;  that  on  or  about 
the  9th  day  of  September,  1902,  plaintiff  and  defendant 
entered  into  a  contract  of  employment  wliereby  defendant 
employed  plaintiff  for  a  term  of  three  years  beginning  on 
the  1st  day  of  November,  1902,  and  ending  on  the  1st  day 
of  November,  1905,  the  agreed  salai^  to  be  |2,600  for  the 
first  year  of  the  employment,  $2,800  for  the  second  year, 
and  |3,000  for  the  third  year,  payable  bi-weekly;  that  a 
written  memorandum  of  contract  was  finally  signed  by 
the  parties,  but  which  did  not  contain  the  true  agreement; 
that  about  the  15th  dny  of  March,  1907,  in  an  action  then 
]>(»nding  in  the  district  court  for  Douglas  county,  the  con- 
tract was,  by  a  decree  of  said  court,  duly  reformed  so  as 
to  state  the  true  agreement  of  the  parties,  and  which  con- 
50 
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tract  as  reformed  is  set  out  at  length  in  the  petition,  and 
is  as  follows:  "Employment  Cxmtract.  Memorandum 
agreement  made  and  entered  into  this  31st  day  of  October, 
A.  D.  1902,  by  and  between  Kingman  Implement  Company 
(a  cori)oration  duly  organized  under  the  laws  of  Illinois), 
party  of  the  first  part,  and  C  S.  Blair  of  Omaha,  Neb., 
party  of  the  second  part,  Witnesseth :  That  the  said  King- 
man Im])lemeut  Company  does  hereby  employ  the  said 
party  of  the*  s(M-ond  part  for  a  term  beginning  November 
1,  1902,  and  ending  November  1,  1905,  as  manager  of  the 
wholesale  implement  establishment  of  said  party  of  the 
first  part,  located  in  the  city  of  Omaha,  Nebraska,  at  a 
salary  of  12,600  for  the  first  year;  |2,1^00  for  the  sei»ond 
year,  and  $3,000  for  the  third  year,  payable  bi-weekly. 
Kingman  Im])lement  Ccmij^any  to  pay  all  necessary  travel- 
ing and  hotel  ex])ons(\s  of  said  paity  of  the  second  part 
while  he  is  on  the  road,  no  charge  for  expenses  to  be  made 
when  at  home,  unless  otherwise  agreed  in  writing.  In 
(Mmsideration  of  the  foregoing,  said  party  of  the  second 
part  agrees  to  give  his  entire  time  and  best  services  to  the 
business  entrusted  to  him,  and  will  at  all  times  further 
the  intt^rests  of  said  Kingman  Implement  Company  to  the 
best  of  his  ability,  and  will  not  engage  in  any  other  busi- 
ness during  the  existence  of  this  contract,  unless  by  the 
written  consent  of  Kingman  Implement  Company.  It  is 
fully  understood  and  agreed  that  if,  through  sickness  or 
accident,  tlie  i)arty  of  the  second  part  is  disabled  from 
attending  to  the  discharge  of  the  duties  of  his  said  em- 
ployment, the  said  Kingman  Implement  Company  have 
the  option,  at  any  time,  to  terminate  this  agreement  by 
giving  the  said  party  of  the  second  part  ten  days'  notice. 
The  said  party  of  the  second  part  agrees  at  the  termina- 
tion of  this  cimtract,  either  by  limitation  or  cancelation,  to 
turn  over  to  Kingman  Implement  Company  all  property 
of  whatsoever  kind  in  his  possessicm  belonging  to  said 
Kingman  Implement  Company,  and  also  agrees  that  all 
money,  pnmiissory  notes  or  valuable  papers  belimging  to 
said  Kingman  Implement  Company  that  may  be  in  his 
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possession  at  any  time  shall  be  considered  a  fiduciary 
trust.  Kingman  Implement  Company,  By  M.  Kingman, 
Pt.  C.  8.  Blair."  It  is  further  alleged  that  plaintiff  en- 
tered upon  the  performance  of  the  contract  and  rendered 
services  tliereunder  until  on  or  about  the  17th  day  of 
December,  1903,  when  defendant,  in  violation  of  the  con- 
tract, wrongfully  broke  and  terminated  the  same,  and  re- 
fused to  permit  plaintiff  to  carry  out  its  provisions  on  his 
part,  and  thereafter  infused  to  allow  plaintiff  to  render 
the  services  therein  provided  for,  to  plaintiff's  damage, 
etc.  Judgment  is  demanded  for  the  unpaid  portion  of  tlie 
salary  agreed  upon,  amounting  to  the  sum  of  $5,385,  with 
interest. 

Defendant  answered,  admitting  its  corporate  existence 
and  the  contract  of  employment  at  the  salary  named,  but 
denying  all  otlier  averments  of  the  petition.  It  is  alleged 
that  the  pretended  discharge  of  plaintiff  was  by  the  King- 
man Plow  Comi)any,  and  not  by  defendant;  that  there- 
after plaintiff  brought  an  action  against  defendant  in  the 
county  court  of  Douglas  county  for  a  partial  payment  due 
upon  the  contract  set  out  in  the  petition,  alleging  its  viola- 
tion by  defendant,  to  which  defendant  answered;  and, 
upon  trial  of  said  cause  being  had,  judgment  was  rendered 
in  favor  of  defendant  and  against  plaintiff,  and  that  the 
(juestions  involved  were  thereby  adjudicated  and  a  bar  to 
plaintiff's  recovery  in  this  suit.  It  is  further  alleged,  in 
substance,  that  the  decree  rendered  in  plaintiff's  favor 
reforming  the  (U)ntract  between  the  parties  was  ai)pealed 
by  defendant  to  the  supreme  court,  but  that  plaintiff  had 
institutKl  this  action  before  the  expiration  of  the  time 
allowcHl  by  law  in  which  defendant  should  perfect  its  ap- 
peal and  procure  a  hearing  and  decision  thereon.  It  is 
also  alleged  that  plaintiff  "did  not  give  his  best  services  to 
the  business  entrusted  to  him  and  did  not  further  the 
interests  of  the  defendant  to  the  best  of  his  ability  while 
in  the  employ  of  this  defendant  under  the  contract  set  out 
in  said  petition" ;  that  he  had  been  in  defendant's  employ 
about  two  and  a  half  years  prior  to  the  making  of  the  con- 
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tract,  and  that  he  had  thereafter  allowed  and  permitted  a 
great  falling  oflf  of  the  business,  he  being  the  manager  in 
charge  thereof,  and  which  depreciation  in  business  was 
due  solely  to  the  incompetence  of  plaintiff,  and  to  the  fact 
that  he  did  not  give  his  best  services  to  the  business  en- 
trusted to  him,  and  did  not  further  defendant's  interests 
to  the  best  of  his  ability ;  that  he  had  disobeyed  the  orders 
of  defendant  in  many  particulars,  in  failing  to  reduce  the 
amount  of  indebtedness  due  defendant  from  its  customers, 
and  in  refusing  to  reduce  the  quantity  of  stock  carried,  or 
to  press  defendant's  business  vigorously  and  eflBciently, 
whereby  defendant  suffered  loss  and  its  business  was 
greatly  injured  and  impaired.  The  facts  whereby  defend- 
ant claims  to  have  been  injured  by  the  failures  of  plaintiff 
to  comply  with  his  contract  are  stated  in  detail  in  the 
answer,  but  which  need  not  be  set  out  here.  It  is  averred 
that  after  the  date  upon  which  plaintiff  alleges  he  was 
discharged  he  took  service  with  another  company  for  about 
six  months  at  the  wage  of  f  100  a  month,  and  for  an  addi- 
tional six  months  at  $125  a  month,  as  well  as  for  other 
employers  at  a  later  date.  For  reply  plaintiff  denied  all 
unadmitted  avenuents  of  the  answer,  and  alleged  that  he 
appealed  from  the  judgment  of  the  county  court  (referred 
to  in  defendant's  answer)  to  the  district  court,  bj  which 
the  judgment  was  vacated,  and  that  defendant's  appeal 
from  the  decree  reforming  the  contract  between  the  parties 
had  been  heard  and  decided  by  the  supreme  court  and  that 
said  decree  had  been  in  all  things  affirmed.  A  jury  trial 
was  had  in  the  district  court  resulting  in  a  verdict  in  favor 
of  plaintiff,  upon  which,  after  a  motion  for  a  new  trial  had 
been  filed  and  overruled,  a  judgment  was  entered.  De- 
fendant appeals. 

Since  the  taking  of  this  appeal  plaintiff  has  died,  and, 
by  agreement  of  counsel,  the  cause  has  been  revived  in  the 
name  of  Alice  E.  Blair,  as  administratrix  of  his  estate. 

The  decision  of  this  court,  in  an  opinion  written  by 
Commissioner  Calkins,  is  reported  in  82  Neb.  344,  and 
must  be  accepted  as  finally  disposing  of  the  merits  of  the 


Vol.  87]  SEPTEMBER  TERM,  1910.  741 


Blair  y.  Kingman  Implement  Co. 


suit  to  reform  the  contract  between  plaintiff  and  defend- 
ant, and  the  memorandum  of  the  contract  as  thus  reformed 
must  be  taken  as  the  true  expression  of  the  agreement. 
This  being  true,  the  court  is  relieved  from  an^  investiga- 
tion into  that  question. 

At  the  commencement  of  the  trial  plaintiff  introduced 
in  evidence  the  decree  of  the  district  court  reforming  the 
contract.  This  was  objected  to  "as  being  incompetent, 
irrelevant  and  immaterial."  The  objection  was  overruled 
and  the  record  of  the  decree  was  read  to  the  jury  over  the 
exceptions  of  defendant.  At  the  conclusion  of  the  reading 
of  the  record  defendant  moved  "to  strike  out  of  the  record 
all  that  part  of  the  said  decree  which  has  just  been  read, 
except  that  part  which  sets  forth  the  contract  as  reformed, 
as  immaterial,  and  incompetent,  and  in  no  way  tending 
to  support  the  issues  in  this  case."  The  motion  was  over- 
ruled and  exception  taken.  These  two  rulings  of  the  dis- 
trict court  are  here  complained  of  and  are  insisted  upon 
as  being  prejudicially  erroneous.  By  reference  to  the 
pleadings  it  is  found  that  the  contract  as  reformed  by  the* 
district  court  is  set  out  at  length  in  the  petition.  This  is 
preceded  by  a  statement  of  the  facts  leading  up  to  that 
decree,  such  as  the  making  of  the  oral  contract  of  Sep- 
tember 9,  1902,  and  the  subsefjuent  execution  of  the  writ- 
ten memorandum  of  agreement,  but  which  failed  to  con- 
tain the  contract  as  agreed  upon.  The  answer  admits  the 
making  of  the  contract  of  September  9,  as  alleged  in  the 
petition,  but  denies  all  other  allegations.  By  this  denial 
and  by  affirmative  allegations  the  discharge  of  plaintiff  b\ 
defendant  is  put  in  issue.  The  fourth  paragraph  of  tin* 
answer  is  not  entirely  clear  to  the  mind  of  the  writer  as  to 
whether  it  is  intended  as  an  admission  or  an  averment  of 
defensive  matter.  It  is  as  follows :  "That  afterward,  and 
on  or  about  the  15th  day  of  March,  1907,  in  a  certain  ac- 
tion then  and  there  pending  in  this  court,  in  which  the 
plaintiff  herein  was  plaintiff  and  the  defendant  herein  was 
defendant,  and  after  the  joining  of  issues  between  the 
plaintiff  and  defendant  and  the  trial  of  said  action,  a  de- 
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cpee  was  entered  by  this  court  between  the  plaintiff  and 
defendant,  adjudging  and  dc^creeing  that  the  plaintiff  and 
defendant,  upon  the  31st  day  of  October,  1902,  made  the 
contract  embodied  in  the  fourth  paragrapli  of  said  peti- 
tion; that  after  said  decree  was  entered,  and  on  or  about 
the  19th  day  of  June,  1907,  the  defendant  appealed  from 
said  last  mentioned  decree  to  the  sui)reme  court  of  the 
state  of  Nebraska,  and  on  or  about  said  date  docketed  said 
appeal  in  said  last  mentioned  court,  but  that  within  the 
time  allowed  to  this  defendant  to  appeal  from  said  decree 
to  the  said  supreme  court  the  plaintiff  conmienced  this 
action.'^ 

Both  the  petition  and  decree  refer  to  the  contract  of 
September  9  as  the  true  statement  of  the  agreement  be- 
tween the  parties.  The  decree  does  not  refer  to  any  con- 
tract made  October  31,  1902,  but  reforms  the  memoran- 
dum of  that  date  so  as  to  render  it  in  conformity  with  the 
(*ontract  of  September.  The  answer  refers  to  the  October 
date,  reciting  that  it  was  adjudged  and  decreed  "that  the 
plaintiff  and  defendant,  upon  tlie  31st  day  of  October, 
1902,  made  the  contract  embodied  in  the  fourth  paragrapli 
of  said  petition."  But  the  answer  goes  on  and  recites  that 
after  the  decree  was  rendered  the  defendant  appealed  the 
cause  to  the  supreme  court,  etc.,  which  was  clearly  not  an 
admission  of  any  averment  in  the  i)etition,  but  must  have 
been  intended  as  aflSrmative  defensive  matter.  It  is  con- 
tended that  no  part  of  the  decree  should  have  been  received 
in  evidence,  for  the  reason  that  the  answer  admitted  the 
reformation  and  existence  of  the  reformed  agreement  as 
(embodied  in  the  petition.  Had  the  answer  been  a  specific 
admission  of  the  reformation  of  tlie  memorandum  to  agree 
with  the  contract  of  September  9,  there  might  have  been 
more  force  in  the  argument  that  the  introduction  of  the 
record  was  unnecessary,  although,  even  then,  not  preju- 
dicial. However,  the  answer  left  it  in  doubt  as  to  the  true 
intention  of  the  pleader,  and  prudence  would  suggest  the 
making  of  the  proof.    There  was  no  error  in  its  admission.  'j 

But  it  is  urged  that  the  court  erred  in  not  striking  out 
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the  findings  of  the  trial  court,  or,  in  other  words,  striking 
out  all  except  the  decretal  order.  The  record  of  the  decree 
is  contained  in  one  entry  which  includes  the  findings  of 
fact  by  the  court  as  well  as  the  judgment.  It  is  not  con- 
tended that  the  findings  were  not  within  the  issues  of  the 
cause  then  decided,  nor  that  they  were  not  properly  a  part 
of  the  entry,  but  that  it  was  not  necessary  that  they  should 
be  read,  as  they  were  not  in  issue,  and  for  the  further  rea- 
son that  they  had  a  discrediting  effect  upon  defendant  and 
its  witnesses.  As  the  decree  was  all  in  one  entry  and  the 
findings  were  a  part  of  that  record  and  decree,  we  are 
unable  to  see  how  they  could  have  had  any  prejudicial 
effect,  even  if  not  necessarily  a  part  of  plaintiff's  proofs. 
We  are  also  unable  to  find  anythijig  in  that  record  which 
reflects  upon  defendant  or  its  witnesses  more  than  that 
portion  which  might  be  referred  to  as  the  decree  itself, 
which  is  the  result  of  the  findings.  Without  the  findings 
the  judgment  would  have  been  erroneous  and  open  to  at- 
tack in  a  direct  proceeding,  though  not  collaterally.  KirJc- 
wood  V.  First  Nat.  Bank,  40  Neb.  484;  Kirk  wood  v.  Ex- 
change Nat.  Banky  40  Neb.  497;  Maryott  d  McHurron  v. 
Gardner,  50  Neb.  320. 

After  the  introduction  of  the  decree,  plaintiff  offered  in 
evidence  the  mandate  of  the  supreme  court  showing  the 
affirmance  of  the  decree  reforming  the  contract.  Objection 
was  made  on  the  grounds  of  incompetency,  irrelevancy,  and 
immateriality.  The  objection  being  overruled,  defendant 
excepted,  and  now  assigns  the  ruling  for  error.  We  can 
observe  no  error  in  this.  In  his  petition  plaintiff  alleged 
the  reformation  of  the  memorandum  of  agreement,  and 
founded  his  suit  on  the  reformed  iuKstrument.  Defendant 
admitted  the  rendition  of  a  decree,  but  alleged  that  it  had 
appealed  therefrom.  Plaintiff  admittcnl  the  appeal,  but 
alleged  the  affirmance  of  the  decree.  This  was  in  the  na- 
ture of  a  plea  of  confession  and  avoidance — ^a  confession 
of  the  appeal,  but  the  avoidance  of  the  effect  thereof  by 
averring  the  affirmance  of  the  decree.  Under  this  issue 
the  fact  of  the  appeal  was  admitted,  and  it  rested  with 
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plaintiff  to  sliow  by  competent  evidence  that  the  case  had 
been  finnllj  disposed  of.  The  mandate  furnished  the 
proper  proof  of  the  fact.  It  was  also  proper  for  the  man- 
date to  be  received  in  evidence  while  plaintiff  was  making 
his  case  in  chief,  and  not  to  withhold  it  for  rebuttal,  for  no 
proof  on  the  part  of  defendant  was  necessary  to  establish 
the  admitted  fact  of  the  appeal.  It  stood  as  already  estab- 
lished. However,  were  it  otlierwise,  the  mere  fact  that  the 
evidence  was  introduced  out  of  its  order  would  not  be 
necessarily  prejudicial. 

The  plaintiff,  Mr.  Blair,  was  a  witness  in  his  own  be- 
half, and  detailed  the  transactions  between  defendant  and 
himself.  On  cross-examination  he  was  asked  the  following 
question:  "Is  it  not  a  fact,  Mr.  Blair,  that  during  this 
litigation  you  have  given  under  oath  four  different  versions 
of  the  contract  which  you  claim  you  made  with  Mr.  King- 
man in  the  Paxton  Hotel  in  September,  1902?"  The  ques- 
tion was  objected  to  and  the  objection  sustained  over  de- 
fendant's exception.  The  ruling  is  assigned  for  error.  The 
question,  if  not  objectionable  on  other  grounds,  was  too 
general.  If  such  inquiry  were  competent  for  the  purpose 
of  impeachment,  the  proper  foundation  had  not  been  laid. 
If  it  was  designed  to  prove  by  the  witness,  on  the  cross- 
examination,  statements  made  by  him  against  his  interest 
or  different  from  his  testimony  then  given,  his  attention 
should  have  been  called  to  them.  But,  aside  from  this,  all 
questions  as  to  the  making  of  the  original  contract  had 
been  settled  by  the  previous  litigation  and  all  "versions  of 
the  contract"  had  been  disposed  of. 

A  number  of  instructions  to  the  jury  were  presented  by 
defendant,  with  the  request  that  they  be  given,  but  which 
were  refused.  Upon  a  comparison  of  these  instructions 
with  those  given  by  the  court  upon  its  own  motion,  we  find 
that  they  were  all  given  in  substance,  and  some  in  prac- 
tically the  same  language.  To  copy  the  instructions  given 
and  refused  would  extend  this  opinion  to  an  unreasonable 
length  without  corresponding  benefits.  It  must  be  enough 
to  say  that  we  have  considered  all  instructions  with  care, 
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}md  find  that  the  law  of  the  case  has  been  fully  and  fairly 
stated,  and  we  can  detect  no  prejudicial  error  in  that 
behalf. 

It  is  next  contended  that  the  verdict  is  not  sustained  by 
suiRcient  evidence.  We  have  carefully  studied  the  bill  of 
exceptions,  and  cannot  say  that  the  verdict  of  the  jury 
should,  for  the  reason  assigned,  be  overturned.  The  bill 
of  exceptions  consists  of  a  large  volume,  and  no  effort  will 
be  made  to  set  out  its  tenor  or  effect.  On  the  controlling 
features  of  the  case  there  is  a  clear  conflict  in  the  evidence, 
but,  to  a  large  degree,  that  conflict  is  more  in  the  con- 
clusions of  the  parties  and  witnesses  than  in  the  facts 
stated  by  them.  It  is  made  to  appear  with  suflicient  clear- 
ness that  in  the  last  year  of  plaintiff's  service  there  was  a 
falling  off  in  the  volume  of  business,  but  the  question  of 
whether  tliat  fact  was  owing  to  any  failure  on  the  part  of 
plaintiff  to  comply  with  the  contract  as  finally  established 
was  for  the  jury  to  determine. 

We  find  no  error  that  calls  for  a  reversal  of  the  judg- 
ment, and  it  is  therefore 

Affirmed. 


John  Hued,  appellant,  v.  City  of  Fairbuby  bt  al., 

appellees. 

TuJSD  November  16,  1910.    No.  16,876. 

1.  Municipal  Corporations:  Issuance  of  Bonds:  Suit  to  Enjoin: 
Pleading.  A  special  election  was  called  in  the  city  of  P.  The 
resolution  of  submission  and  notice  of  election  recited  that  the 
election  would  be  held  "at  the  regular  polling  places  in  the  city." 
In  an  action  to  enjoin  the  sale  of  the  bonds  ordered  at  said  elec- 
tion to  be  issued,  one  of  the  grounds  for  injunction  was  that  the 
submission  and  notice  were  insufficient  as  not  designating  the 
polling  places  with  sufficient  certainty.  It  is  held  that,  in  the 
absence  of  an  averment  that  there  were  no  regular  polling  places 
in  the  city,  or  that  the  electors  were  in  some  w^ay  deprived  of 
their  opportunity  to  vote,  the  submission  and  notice  must  be  held 
sufficient 
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2.  :   :   Validity.    By  section  8994,  Ann.  3t'1909,  any  city 

of  the  class  to  which  the  defendant  city  belongs  is  given  the 
power  to  establish  and  maintain  a  system  of  electric  lights  and 
to  levy  a  tax  for  the  same,  and  by  section  8995  it  is  provided 
that,  if  the  levy  of  the  tax  would  not  raise  the  necessary  amount 
to  establish  such  electric  light  system,  the  bonds  of  the  city  may 
be  issued,  if  so  ordered  by  a  vote  of  the  people.  The  resolution 
of  submission  and  notice  provided  for  the  issuance  of  bonds  "for 
the  purpose  of  raising  a  eum  sufficient  to  purchase  or  install  and 
establish  an  electric  light  system  within  said  city."  Held,  That 
under  the  statute  the  bonds  voted  at  the  election  constituted  a 
valid  obligation  against  the  city,  the  proposition  not  being  dual, 
nor  in  the  alternative,  to  the  extent  of  rendering  the  bonds  void. 

8. :    :    .    By  section  8927,  Ann.  St.  1909,  such  city 

is  authorized  to  purchase,  erect,  or  construct  a  system  of  water- 
works with  necessary  mains,  etc.,  within  the  city,  and  to  issue 
bonds  "for  the  purchase,  erection,  or  construction  and  mainte- 
nance of  such  water-works,'*  etc.,  when  so  directed  by  two-thirds 
of  the  legal  voters  of  the  city  at  ah  election  held  for  that  pur- 
pose. By  the  resolution  of  submission  and  the  notice  of  election 
the  question  of  issuing  the  bonds  of  the  city  "for  the  purpose  of 
purchasing  or  erecting,  constructing,  locating  and  maintaining  a 
system  of  water-works  within  said  city"  was  submitted  at  a 
special  election  and  received  the  requisite  two-thirds  majority  of 
the  vote  cast.  In  a  suit  to  enjoin  the  sale  of  the  bonds  on  the 
ground  that  the  submission  and  notice  of  election  were  void  as 
submitting  a  dual  and  alternative  question,  it  is  held  that  the 
submission  and  notice  were  a  sufficient  compliance  with  the 
statute  and  that  the  bonds  were  valid. 

4.  :    :   .    In  cities  of  the  claas  to  which  defendant 

belongs  a  submission  of  a  proposition  to  issue  bonds  for  the  pur- 
pose of  providing  light  and  water  for  the  use  of  such  city  and  its 
Inhabitants  may  be  made  by  resolution  duly  pa^ed  and  approved, 
as  well  as  by  ordinance. 

Appeal  from  the  district  court  for  JeiBferson  county: 
Leandeb  M.  Pbmberton,  Judge.    Affirmed. 

C.  H,  Denivey,  for  appellant. 

W.  J,  Moss  and  F.  N.  Prout,  contra. 

Reese,  C.  J. 

This  action  was  instituted  in  the  district  court  for  Jef- 
ferson county  for  the  purpose  of  restraining  and  enjoining 
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the  mayor  and  council  of  the  city  of  Falrbury  from  selling 
certain  bonds  of  said  city  issued  in  pursuance  of  elections 
held  therein,  whereby  it  is  claimed  by  the  city  officers  that 
the  issuance  of  said  bonds  has  been  duly  authorized  by 
the  electors.  The  bonds  have  been  duly  certified  by  the 
auditor  of  state,  and  are  ready  for  sale,  but  some  ques- 
tions have  arisen  as  to  the  granting  of  the  power  by  the 
electors,  and  plaintiff,  a  citizen  and  taxpayer,  has  sought 
the  decision  of  the  courts  a«  to  the  validity  of  the  bonds. 
The  petition  is  of  great  length,  consisting  of  a  carefully, 
prepared  history  of  the  proceedings  leading  up  to  the 
issuance  of  the  bonds,  copying  the  records  of  the  city,  and 
avenging  that  the  authority  for  the  action  of  the  mayor 
and  council  was  not  given  by  the  electors.  The  petition 
is  in  two  counts  and  states  two  causes  of  action.  An  elec- 
tion was  called  to  be  held  on  the  2()th  day  of  April,  1910, 
"at  the  regular  polling  places  in  the  city  of  Fairbury," 
for  the  purpose  of  voting  on  two  propositions:  One,  that 
of  issuing  the  bonds  of  the  city  of  Fairbury  in  the  sum  of 
120,000  "for  the  jiurpose  of  raising  a  sum  sufficient  to 
purchase  or  install  and  establish  an  electric  light  system 
within  said  city;"  the  other,  to  issue  the  bonds  of  the 
city  in  the  sum  of  $115,000  "for  the  puri)ose  of  purchasing 
or  erecting,  constructing,  locating  and  maintaining  a  sys- 
tem of  water- works  within  said  city."  The  former  was 
adopted  and  earned  by  the  requisite  majority,  while  the 
latter,  failing  to  receive  the  required  number  of  votes,  was 
defeated.  Another  elec^tion  was  called  to  be  held  on  the 
14th  day  of  June,  1910,  at  which  the  second  proposition 
was  resubmitted,  to  wit,  the  issuance  of  bonds  in  the  sum 
of  $115,000  for  the  identical  purpose  as  stated  in  the 
former  submission.  This  election  resulted  in  the  adoption 
of  the  proposition  by  a  sufficient  vote. 

The  invalidity  of  the  electric  light  bonds  is  alleged  and 
based  upon  the  following  grounds:  First,  the  election 
notice  is  insufficient  because  it  did  not  state  the  polling 
places  at  which  the  election  was  to  be  held;  second,  the 
qu4»sti(m  submitted  was  "whether  bonds  should  be  issued 
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for  the  purpose  of  raising  a  sum  sufficient  to  purchase,  or 
instciU  and  establish  an  electric  light  ^stem  within  said 
city  of  Fairbury,"  and  that  the  statement  of  said  ques- 
tion made  it  a  dual  question  and  rendered  it  impossible 
for  the  plaintiff  and  other  electors  to  vote  intelligently 
and  to  express  their  sentiments  as  to  whether  said  city 
should  purchase  the  old  plant  or  should  erect  a  new  one; 
third,  the  record  of  said  proceeding  is  incomplete  in  not 
including  in  §aid  record  the  final  ordinance  fixing  the 
form  of  the  bonds.  Without  further  noting  the  petition 
in  detail,  it  must  be  sufficient  to  say  that  the  objections 
alleged  and  urged  against  the  validity  of  the  water  bonds 
are  in  substance  the  same  as  those  against  the  electric 
light  bonds.  To  each  count  of  the  petition  the  defend- 
ants filed  a  demurrer,  assigning  as  the  grounds  therefor 
that  the  facts  stated  did  not  constitute  a  cause  of  action. 
Both  demurrers  were  sustained,  and,  the  plaintiff  not 
desiring  to  amend  his  petition,  the  action  was  dismissed 
at  his  cost.    He  appeals. 

As  to  the  first  contention,  that  the  election  notice  was 
insufficient  because  it  did  not  designate  the  particular 
places  at  which  the  election  was  to  be  held  in  the  different 
wards,  it  must  be  sufficient  to  say  that  there  is  no  aver- 
ment in  the  petition  that  there  were  no  "regular  polling 
places  in  the  city  of  Fairbury'^  befbre  that  time  d(^ig- 
nated  and  established  by  ordinance  or  usage,  or  that  there 
were  none  such  at  which  elections  had  been  regularly  held, 
and  it  would  seem  that  the  court  cannot  assume,  in  the 
absence  of  such  averment,  that  there  were  no  "regular 
polling  places  in  the  city."  There  is  no  averment  that 
any, elector  was  deprived  of  his  vote,  nor  that  there  was 
any  uncertainty  as  to  wliere  the  election  should  be  held, 
and  tlierefore  we  must  pi*esume  that  all  the  existing  con- 
ditions were  met  by  the  notice.  If  there  were  regular 
polling  places,  the  notice  was  sufficient.  We  cannot  say 
there  were  not.  Actual  notice  to  the  body  of  electors  is 
sufficient.  Wheat  v.  Smithy  50  Ark.  266.  It  is  not  alleged 
that  under  a  different  notice  another  result  would  have 
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been  obtained  (Ellis  v.  Ka7%  7  Neb.  381),  nor  that  the 
electors  were  not  apprised  of  the  places  where  the  elec- 
tion was  to  be  held  (State  v.  Lansing^  46  Neb.  514),  and 
t\\^  election  cannot  be  held  void  for  the  reason  stated  in 
the  petition  alone,  without  further  averments. 

The  next  question  is  one  of  no  little  uncertainty  and  is 
quite  diflBcult  of  satisfactory  solution.    It  ajjplies  in  some 
degree  to  both  causes  of  action  contained  in  the  petition. 
Are  these  submissions  dual,  or  in  the  alternative?    If  so, 
does  the  form  in  which  the  submissions  were  made  render 
the  proceedings  void?    The  proposition  to  issue  the  elec- 
tric liglit  bonds  was  stated  in  this  language :   "Notice  of 
Special  Election.     Notice  is  hereby  given  that  on  Tues- 
day, the  twenty-sixth  (26th)  day  of  April,  A.  D.  1910,  at 
the  regular  polling  places,  in  the  city  of  Fairbury,  Jeffer- 
son county,  Nebraska,  a  si)ecial  election  will  be  held  for 
the  purpose  of  submitting  to  the  legal  voters  of  said  city 
of  Fairbury  the  following  proposition,  to  wit:    Shall  the 
mayor  and  city  council  of  the  city  of  Fairbury,  Nebraska, 
issue  the  bonds  of  said  city  in  the  sum  of  twenty  thousand 
dollars   ($20,000),  bearing  the  date  of  the  day  of  their 
issue,  and  maturing  in  twenty  years  from  date,  bearing 
interest  at  the  rate  of  five  per  cent,  per  annum,  payable 
semiannually,  said  principal  payable  at  any  time  after  the 
expiration  of  ten  years  at  the  option  of  said  city,  for  the 
purpose  of  raising  a  sum  sufficient  to  purchase  or  install 
and  establish  an  electric  light  system  within  said  city  of 
Fairbury,  Nebraska?"    It  is  conceded  by  both  parties  that 
at  the  time  of  the  filing  of  the  petition  and  issuance  of  the 
call  for  the  election,  and  at  all  times  thereafter,  there  was 
an  electric  light  plant  in  the  city,  owned  by  private  par- 
ties, and  for  the  purchase  of  which,  by  the  city,  negotia- 
tions had  been  and  were  pending,  and  that  it  was  the 
purpose  to  purchase  the  existing  plant;  but,  in  case  pur- 
chase could  not  be  made  on  favorable  terms,  the  mayor 
and  council  should  have  authority  to  construct  and  install 
such  plant  as  might  be  needed.     The  principal  and  lead- 
ing purpose  was  to  procure  a  system  of  which  the  city 


750  NEBKASKA  REPORTS.  [Vol.  87 


Hard  t.  City  of  Palrbury. 


might  be  the  owner.  We  have  been  furnished  a  copy  of 
a  very  carefully  prepared  opinion  by  Honorable  L.  31. 
Pemberton,  the  judge  of  the  district  court  before  whom 
this  case  was  tried,  and,  as  it  disposes  of  the  questions 
involved  in  this  part  of  the  case  in  accord  with  our  views, 
Ave  avail  ourselves  of  his  reasoning,  and  copy  quite  largely 
therefrom.  He  says:  "Sections  8994  and  8995,  Ann.  St. 
1909,  are  the  ones  that  seem  to  control  in  said  matter. 
They  provide  that  any  city  of  the  second  class  'shall  have 
the  power  and  is  hereby  authorized  to  establish  and  main- 
tain a  sy^^tem  of  electric  lights  for  such  city,'  and  that  the 
city  council  shall  have  the  power  to  levy  a  tax  not  exceed- 
ing five  mills  on  the  dollar  in  any  one  year  for  the  purpose 
of  establishing,  extending  and  maintaining  such  system 
of  electric  lights.  That  when  such  tax  should  be  insuffi- 
cient to  establish  a  system  of  electric  lights  as  contem- 
plated therein,  such  city  may  issue  its  bonds  for  the  pur- 
pose of  raising  a  sum  sufficient  to  establish  such  an 
electric  light  system.  It  will  be  seen  that  the  statute 
authorizes  the  issuance  of  bonds,  when  authorized  by  a 
vote  of  the  electors,  to  establish  a  system  of  electric  lights. 
The  proposition  submitted  to  the  electors  included  the 
purchase  of  an  electric  light  system.  Does  the  statute 
confer  authority  upon  the  mayor  and  council  to  purchase 
a  plant,  even  when  authorized  by  a  vote,  or  to  submit  that 
question  to  the  electors? 

"The  word  ^establish'  is  a  word  of  various  meanings,  but 
tliere  does  not  seem  to  be  any  dictionary  definition  that  is 
the  exact  equivalent  of  the  word  ^purchase.'  Its  primary 
definition  is:  to  make  stable;  to  settle  or  fix  firmly.  Other 
definitions  are:"  to  set  up  or  found;  to  place  on  a  perma- 
nent footing;  to  put  in  a  settled  or  efficient  state  or  condi- 
tion; to  place  upon  a  firm  foundation.  Century,  Stand- 
ard, and  Encyclopedic  Dictionaries.  It  would  seem  that 
before  an  electric  light  plant  could  be  purchased  by  the 
city  it  would  have  to  be  ^established'  by  some  one  else. 
Yet,  it  might  not  be  within  the  above  definitions.  If  it 
were  about  to  be  removed,  or  taken  down,  or  to  fall  into 
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di«use  or  decay,  or  were  for  any  other  cause  in  a  preca- 
rious or  inefficient  condition,  it  would  not  be  'established' 
within  the  meaning  of  that  word  as  contained  in  several 
of  its  definitions.    And  it  might  be  necessary  or  proper 
for  the  city  to  purchase  it  in  order  to  'establish'  it;  that 
is,  put  it  in  a  settled  or  efficient  state  or  condition,  or  upon 
a  firm  foundation  and  permanent  footing.     See  State  v. 
Rogers,  107  Ala.  444,  19  So.  009.    The  authority  to  estab- 
lish a  system  of  electric  lights  would  seem  to  confer  power 
to  do  anything  necessary  to  provide  the  city  with  a  per- 
manent  and  efficient  electric  lighting  plant.     If  by  pur- 
chasing an  old  plant  and  putting  it  into  proper  repair  and 
good  condition,  the  city  could  establish  a  lighting  plant 
more  cheaply  than  by  constructing  a  new  one,  I  think  the 
city  would  have  authority  to  do  so.    Thus  it  has  been  held 
that  'power  to  establish  markets'  necessarily  conferred 
the  power  to  purchase  and  hold  the  land  on  which  such 
market  was  to  be  erected,   and   to  construct  buildings 
thereon  for  market  purposes.    People  v.  Lowber,  28  Barb. 
(N.  Y.)  65;  Ketchum  v.  City  of  Buffalo,  21  Barb.  (K  Y.) 
294.    So  of  a  hospital.     City  of  Richmond  v.  Supermsors 
of  Henrico  County.  83  Va.  204,  2  S.  E.  26 ;  Beckinan  v. 
People,  27  Barb.  (N.  Y.)  260.    If  authority  to  'establish' 
a  market  or  hospital  confers  power  to  purchase  land  and 
put  a  building  upon  it,  I  can  see  no  reason  why  the  power 
to  establish  a  system  of  electric  lights  should  not  confer 
power  to  purchase  land  with  buildings  already  upon  it, 
if  by  that  means  the  city  can  get  property  which  it  can 
make  into  a  permanent  and  efficient  lighting  plant. 

"I  therefore  conclude  that  the  power  to  establish  a  light- 
ing plant  confers  power,  in  a  proper  case,  to  purchase  a 
plant  already  in  existence;  and  there  is  no  allegation  in 
the  petition  that  this  is  not  a  proper  case  in  which  to  ex- 
ercise that  power  if  the  mayor  and  council  see  fit  to  do  so. 
The  presumption  is  that  they  will  exercise  the  power  prop- 
erly and  in  accordance  with  law. 

"In  this  view  of  the  matter,  the  question  of  the  proposi- 
tion submitted  to  the  electors  being  in  the  alternative  does 
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not  arifse.  For,  if  the  word  'establish'  includes  the  word 
'purchase/  then  the  alternative  is  but  a  mere  repetition, 
and  i«  included  in  the  one  word  'establish/  If  the  power 
was  to  'erect'  a  system  of  electric  lighting,  and  the  prop- 
osition submitted  had  been  to  'erect  and  construct'  such 
a  system,  the  proposition  would  have  been  properly  sub- 
mitted because  both  words  would  mean  the  same  thing. 
So  it  is  with  'purchase'  and  'establish,'  for,  in  the  sense 
used,  they  both  mean  the  same  thing.  And,  if  necessary 
to  carry  out  the  intention  of  the  legislature,  the  word  'or' 
as  us(^d  in  said  proposition  should  be  construed  to  mean 
'and.'  Thomas  v.  City  of  Orcmd  Junction,  13  Colo.  App. 
80,  56  Pac.  665." 

The  submission  of  the  question  of  issuing  bonds  for  the 
purpose  of  supplying  a  system  of  water-works  for  the  city 
designated  the  14th  day  of  June,  1910,  'as  the  date  of  the 
special  election,  and  by  it  the  polling  places  were  definitely 
fixed,  but  are  referred  to  in  the  notice  as  "the  regular  poll- 
ing places."  No  question  is  raised  as  to  the  fairness  of 
the  election,  and  it  is  not  claimed  that  there  was  any  con- 
fusion or  misunderstanding  on  the  part  of  the  electors  as 
to  the 'places  at  which  the  election  was  held.  The  conten- 
tion that  the  submission  and  notice  were  defective  need 
not  be  further  noticed. 

The  part  of  the  resolutions  submitting  the  proposition 
to  the  electors,  which  it  is  deemed  necessary  to  here  notice, 
is  as  follows:  "Shall  the  mayor  and  city  council  of  the 
city  of  Fairbury  issue  the  bonds  of  said  city  in  the  sum  of 
one  hundred  fifteen  thousand  dollars  ($115,000),  dated 
the  day  of  their  issue  and  due  twenty  years  from  date, 
payable  at  any  time  after  five  years  from  date  at  the 
option  of  said  city,  drawing  interest  at  the  rate  of  five  per  i 

cent,  per  annum,  payable  semiannually,  for  the  purpose  j 

of   purchasing   or   erecting,    constructing,    locating   and  { 

maintaining  a  system  of  water-works  within  said  city  of 
Fairbury  ?" 

Upon  this  part  of  the  case  the  learned  district  judge 
says:    "The  statute  involved  in  this  case  is  section  8927, 
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Ann.  St.  1909.  By  said  section  the  city  is  authorized  ^to 
provide  ♦  ♦  ♦  for  a  supply  of  water  for  tlie  purpose  of 
fire  protection  and  public  use  and  for  the  use  of  the  in- 
habitants of  such  cities  and  villages  by  the  purchase,  erec- 
tion or  construction  of  a  system  of  water-works,  water 
mains  or  extensions  of  any  sj^stem  of  water-works^  now 
or  hereafter  establislied  or  situated  in  whole  or  in  part 
within  such  city  or  village;  and  for  maintaining  the  same. 
*  *  *  Such  cities  or  villages  may  borrow  money,  or 
issue  bonds  ♦  ♦  ♦  for  the  purchase,  erection  or  con- 
struction and  maintenance  of  such  water-works  mains, 
portion  or  extension  of  any  system  of  water-works  or 
water  supply,  or  to  pay  for  water  furnished  such  city  or 
village  under  contract.  ♦  ♦  ♦  Provided,  further,  that 
no  sucli  mcmey  shall  be  borrowed,  or  bonds  issued,  unles.^ 
the  same  shall  have  been  authorized  by  two-thirds  of  th(» 
legal  votes  of  such  city  or  village  cast  for  and  against  tlu* 
proposition  at  an  election  held  for  that  purpose.' 

"The  foreg()iTi<»  is  vA]  of  the  statute  relating  to  the  power 
to  issue  said  h".  -Mie  statute  first  confers  i)ower  uiKin 

the  city  to  provide  for  a  supply  of  water  for  the  city  and 
its  inhabitants,  either  by  the  purchase  or  construction  of 
a  system  of  water-works.  Power  is  then  conferred  upon 
the  city  to  issue  bonds  for  the  purchase  or  erection  of  such 
water-works,  tliat  is,  for  the  water-works  before  mentioned, 
namely,  water-works  with  which  to  supply  the  city  with 
water.  But  no  such  bonds  can  be  issued  unless  tlie  same 
shall  have  been  authorized  by  two-thirds  of  the  legal  vot 
ers  of  such  city  cast  for  and  against  said  proposition;  that 
is,  the  proposition  to  issue  such  bonds  for  a  purpose  au- 
thorized by  the  statute,  at  an  election  held  for  that  pur- 
pose. In  this  case  the  question  submitted  to  the  people, 
more  fullv  stated,  was:  'Shall  the  mavor  and  citv  council 
of  said  city  issue  bonds  of  said  city  in  the  sum  of  $115,000 
to  provide  a  su])ply  of  water  for  tlie  use  of  tlie  city  and 
its  inhabitants,  by  tlie  purchase  or  construction  of  a  sys- 
tem of  water-works  within  said  citv  of  Fairbui*v?'  The 
legal  voters  of  tlie  city  knew  the  law  under  which  the 
51 
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question  was  submitted  to  them,  and  knew  the  power  and 
authority  of  the  mayor  and  council  thereunder,  and  voted 
accordingly.  Under  said  law  the  mayor  and  council  were 
the  proper  persons  to  elect  in  what  manner  the  supply  of 
water  sliould  be  obtained,  and  if  they  had  had  the  money 
could  have  made  said  election  and  put  it  into  effect  witfi- 
out  submitting  any  question  to  a  vote  of  the  electors.  But 
not  liaving  the  money  they  could  not  get  it  by  issuing 
bonds  until  the  question  of  issuing  the  bonds  had  Ihh?u 
submitted  to  tlie  electors  and  voted' by  them.  The  question 
submitted,  of  course,  must  have  been,  and  was,  for  a  pur- 
[)ose  authorized  by  the  statute,  namely,  for  the  procure- 
ment of  a  water  supply  for  the  city,  either  by  purchase  or 
construction  of  a  system  of  water-works  as  the  mayor  and 
council  might  elect.  To  this  proposition  the  voters  an- 
sAvered  ^Yes'  by  more  tlian  a  two-thirds  vote.  The  voters 
liave  thus  expressed  their  approval  of  the  determination 
of  the  mayor  and  city  council  to  provide  a  water  supply 
for  the  city  in  the  manner  provided  by  law,  by  voting  the 
bonds  with  wliidi  to  obtain  said  water  supply.  Inasmuch, 
therefore,  as  the  statute  confers  power  upon  the  mayor 
and  council  to  procure  a  water  supply  for  the  city  in 
either  of  said  metliods,  and  the  electors  of  said  citv  have 
voted  bonds  to  enable  the  mayor  and  city  council  to  pro- 
cure such  supply  of  water  in  the  way  pointed  out  by  the 
statute,  I  see  no  reason  why  the  court  should  overrule 
both  the  city  authorities  and  the  electors  of  the  city  by 
enjoining  the  city  fnmi  dis])osing  of  said  bonds.  As  an- 
thority  for  such  holding  I  think  the  statute  itself  is  wholly 
adequate;  but  the  following  authorities  are  directly  in 
point:  State  v,  Allen,  178  Mo.  555,  77  kS.  W.  868;  C.  B. 
Nash  Co.  V.  City  of  Conncil  Bluffs,  174  Fed.  182;  Thomas 
V,  City  of  Grand  Junction.  13  Colo.  App.  80,  56  Pac.  665. 
"The  cases  cited  by  plaintilT,  namely,  City  of  Leavrn- 
worth  V,  Wilson,  69  Kan.  74,  76  Pac.  400,  and  Farmers 
Loan  d  Trust  Co,  v.  City  of  Sioux  Falls,  131  Fed.  890,  are 
not  only  based  ujxm  diflercmt  statutes  from  ours,  but  also 
cite  as  their  autliority  the  case  of  Elyria  Gas  &  Water  Co. 
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V.  City  of  Elyria,  57  Ohio  St.  374.  The  latter  ca^e  was 
not  only  under  a  different  statute  but  under  a  different 
proposition  from  the  one  in  the  present  case,  and  also  a 
proposition  not  authorized  by  the  statute.  In  that  case 
the  proposition  was  for  the  purchase  and  erection  of  water- 
works, wliile  the  statute  conferred  authority  to  issue  bonds 
for  tlie  erection  or  purchase  of  sudi  works.  The  court 
does  not  question  the  right  of  the  city  to  own  two  plants, 
one  by  purchase  and  the  other  by  construction,  but  says 
the  proceedings  would  be  entirely  different,  and  that  a 
resolution  for  the  purchase  and  construction  is  not  a 
resolution  for  either  purpose  separately,  but  fdr  both 
puri)oses  combined.  What  would  have  been  the  result  had 
the  proposition  been  for  the  erection  or  purchase  of  such 
works,  as  provided  in  the  statute,  the  court  does  not  say. 

"It  seems  to  me  that  the  objection  that  the  voters  could 
not  express  their  wills  by  voting  on  a  proposition  to  pur- 
chase or  construct  a  plant  is  more  superficial  than  sound. 
The  proposition  was  to  procure  a  water  supply  for  the 
city  by  the  purchase  or  construction  of  a  water  plant,  in 
the  discretion  of  the  mayor  and  council.  The  voter  who 
did  not  want  to  entrust  such  discretion  to  them,  or  who 
did  not  want  the  water-works,  only  had  to  vote  ^No'  in 
order  to  express  his  will  completely  on  the  subject.  If 
he  wanted  to  purchase  water-works,  but  not  to  construct 
them,  or  vice  versa,  he  could  not  complain  because  the 
council  did  not  submit  that  kind  of  a  proposition,  because 
it  was  not  for  him  to  dictate  the  proposition,  but  to  vote  on 
the  one  submitted,  the  same  being  authorized  by  statute. 

"In  the  Sioux  Falls  case  (131  Fed.  890),  the  court  had 
decided  the  case  on  constitutional  grounds  before  it  took 
up  the  phase  of  it  under  discussion,  so  that  what  was  said 
on  this  question  was  unnecessary  to  its  decision;  besides 
it  does  not  appear  from  that  case  what  the  authority  of 
the  mayor  and  council  was  with  reference  to  the  construc- 
tion or  purcliase  of  the  water-works  plant.'^ 

It  should  be  noted  that  the  decision  of  the  circuit  court 
in  the  latter  case  {Farmers  Loan  &  Trust  Co,  v.  City  of 
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Sioux  Falls,  131  Fed.  890)  was  reversed  by  the  circuit 
court  of  appeals,  reported  in  69  C.  C.  A.  373  (136  Fed. 
721),  in  which  that  court,  in  an  elaborate  opinion  by 
Judge  Kiner,  has  examined  the  question  with  care,  and 
held  that  the  bonds  involved  in  the  suit,  issued  under  cir- 
cumstances quite  similar  to  those  under  which  the  bonds 
in  dispute  in  this  case  were  issued,  were  legal  and  binding 
upon  the  city  of  Sioux  Falls.  That  case,  as  determined  by 
the  court  of  appeals,  clearly  sustains  the  decree  of  the  dis- 
trict court  in  this  case. 

m 

Another  objection  presented  is  that  the  bonds  were 
issued  by  virtue  of  a  resolution,  and  not  by  ordinance. 
We  rej^ard  this  question  as  settled  against  the  contention 
of  plaintiff  in  State  v,  Bdbcock,  20  Neb.  522,  and  we  will 
not  further  extend  this  opinion  by  a  rediscussion  of  the 
subjeirt. 

We  conclude  that  the  deiMsion  of  the  district  court  in 
sustaining  the  demurrers  is  correct,  and  its  judgment  is 

Affirmed. 
Lbtton,  J. 

I  concur  in  the  opinion.  The  main  purpose  of  this  sub- 
division of  the  statute  was  to  authorize  the  city  authori- 
ties to  provide  a  water  supply  and  fire  i)roteetion  for  tlu* 
city,  to  allow  them  to  borrow  money  for  that  purpose* 
when  authorized  by  a  vote  of  the  citizens,  and  to  leave  the 
details  and  the  exact  manner  in  which  the  object  should 
be  accomplished  to  the  discretion  of  the  city  council.  The 
ccmtroUing  provisions  appear  as  subdivisicm  15,  sec.  69, 
art.  I,  ch.  14,  Comp.  St.  1909.  Omitting  irrelevant  matter 
it  is  as  follows:  "Section  69.  In  addition  to  the  powers 
hereinbefore  granted  cities  and  villages  under  the  pro- 
visicms  of  this  chapter,  each  city  and  village  may  enact 
ordinances  or  by-laws  for  the  following  puri)oses:  ♦  ♦  ♦ 
XV.  To  establisli,  alter  and  change  the  channel  of  water 
courses.  ♦  ♦  ♦  Second,  to  make  contracts  with  and 
authorize  any  perscm,  com])any  or  cori)()rati(>n  to  erect 
and  maintain  a  system  of  water-works  and  water  supi)ly. 
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*  *  *  To  provide  for  the  purchase  of  steam  engines  or 
fire  extinguishing  apparatus  and  for  a  supply  of  water  for 
the  purpose  of  fire  protection  and  public  use  and  for  the 
use  of  the  inhabitants  of  such  cities  and  villages  by  the 
purchase,  erection  or  construction  of  a  system  of  water- 
works, water  mains  or  extension  of  any  system  of  water- 
works now^  or  hereafter  established  or  situated  in  whole 
or  in  part  within  such  city  or  village;  and  for  maintain- 
ing the  same.'  ♦  ♦  ♦  Such  cities  or  villages  may  bor- 
row money,  or  issue  bonds  for  the  purpose,  not  exceed- 
ing twenty  per  cent,  of  the  assessed  value  of  the  taxable 
property  within  said  city  or  village,  according  to  the  last 
preceding  assessment  thereof  for  the  purchase  of  steam 
engines,  or  fire  extinguishing  apparatus,  and  for  the  pur- 
chase, erection  or  construction  and  maintenance  of  such 
water-works,  mains,  portion  or  extension  of  any  system 
of  water- works  or  water  supply,  or  to  pay  for  water  fur- 
nished such  city  or  village  under  contract;  and  levy  and 
collect  a  general  tax  in  the  same  manner  as  other  mu- 
nicipal taxes  may  be  levied  and  collected,  to  an  amount 
suflBcient  to  pay  the  interest  and  principal  of  said  bonds 
heretofore  or  hereafter  issued  as  the  same  mature,  on  all 
the  property  within  such  city  or  village,  ♦  ♦  ♦  and  all 
taxes  raised  under  this  clause  shall  be  retained  in  a  fund 
known  as  ^Water  Fund';  Provided  further,  that  no  sucli 
money  shall  be  borrowed,  or  bonds  issued,  unless  the  samc^ 
shall  have  been  authorized  by  two-thirds  of  the  legal  votes 
of  such  city  or  village  cast  for  and  against  the  proposition 
at  an  election  held  for  that  purpose,  notice  of  which  elec- 
tion shall  have  been  given  by  publication  in  some  news- 
paper published  or  of  general  circulation  in  such  city  or 
village  for  at  least  two  weeks  prior  to  the  date  of  sucli 
election."  This  subdivision  further  provides  for  makin*; 
contracts  with  private  concerns  to  "maintain  a  system  of 
water-works  and  w^ater  supply."  It  gives  the  city  au- 
thorities power  to  make  "all  needful  rules  and  regulations 
in  the  erection,  construction,  use  and  management  of 
such  water-works,   mains,   portion   or  extension  of  any 
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system  of  water-works  or  water  supply" ;  provides  for  the 
appointment  of  a  water  commissioner  to  have  the  general 
management  and  control  of  the  "system  of  waterworks 
or  water  supply." 

As  I  view  it,  the  question  that  was  submitted  to  the 
voters  was  whether  they  should  authorize  the  mayor  and 
council  to  borrow  money  to  be  expended  in  providing  "a 
supply  of  water  for  the  purpose  of  fire  protection  and 
public  use  and  for  the  use  of  the  inhabitants  of  such  cities 
and  villages,"  the  detail  of  whether  by  purchase  or  con- 
struction being  left  to  the  authorities.  If  it  should  be 
held  that  each  clause  in  this  section  separated  by  the  dis- 
junctive "or"  constitutes  a  *  separate  proposition  upon 
whicli  tlie  voters  must  express  their  assent  or  dissent,  then 
there  are  four  distinct  propositions  which  must  be  sub- 
mitted to  the  voters  before  water  suj)ply  and  fire  protec- 
tion can  be  made  available.  It  seems  to  me  that,  when  all 
that  portion  of  this  section  controlling  the  subject  of 
water  supply  and  fire  protection  is  considered,  it  amoujits 
to  but  one  proposition,  or,  at  most,  to  two,  viz. :  Water 
supply  and  fire  protection — and  the  real  question  is 
whetlier  the  city  council  shall  be  authorized  to  borrow 
mcmey  for  the  general  proposition,  leaving  it  to  their  dis- 
cretion, if  money  is  voted  for  fire  apparatus  alone,  whether 
they  shall  use  a  part  of  it  for  an  engine  and  part  of  it  for 
a  hose  cart  or  hook  and  ladder  apparatus;  or  whether,  if 
the  money  is  voted  for  water  supply  alone,  they  shall  pur- 
(*hase  a  water  supply  system,  or  shall  erect  and  construct 
one.  It  may  be  even  doubted  whether  the  whole  matter  of 
l)orrowing  money  to  purchase  fire  apparatus  and  furnish 
a  water  supply  could  not  be  treated  as  one  proposition, 
and  submitted  as  (me.  The  purpose  of  submitting  the 
<|uestion  is  not  to  ccmtrol  the  discretion  of  the  city  coun- 
cil in  matters  of  detail,  but  to  ascertain  whether  the  tax- 
payers are  willing  to  bear  the  burden  of  taxation  neces- 
sary to  raise  the  fund  for  the  pur[)ose.  The  purpose  of 
the  lawmakers  is  awkwardly  expressed,  but  this  is  to  be 
expected  from  a  body  of  practical  men  from  all  walks  of 
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life  wlio  are  probably  not  as  well  skilled  in  niceties  of 
expression  as  lawyers  and  judges  are  apt  to  be. 

In  Linn  v.  City  of  Omahay  76  Neb.  552,  speaking  of  a 
different  statute,  it  was  said:  "A  vote  of  the  necessary 
majority  on  the  question  to  ^purchase  or  construct'  would 
leave  the  matter  undetermined  and  w-ith  no  choice  indi- 
cated by  the  electors."  This  question  was  not  involved 
in  tlie  case.  The  point  actually  deinded  was  that  a  prop- 
osition for  the  erection  of  tw^o  engine  houses  and  for  the 
purchase  of  a  site  for  one  was  but  "a  detailed  statement 
of  the  general  proposition — to  procure  engine  houses,"  I 
do  not  think  this  authority  militates  at  all  against  the 
conclusion  reached  in  this  case.  Unless  statutes  are 
identical,  opinions  upon  such  questions  are  of  little  per- 
suasive value,  and  the  cases  cited  by  the  plaintiff  may,  I 
think,  be  readily  distinguished  from  this. 

Root,  J.,  concurs  in  these  viewa 

Sedgwick  and  Rose,  JJ,,  dissenting. 

In  Linn  v:City  of  Omaha,  76  Keb.  552,  this  court  said: 
"A  vote  of  the  nei^essarv"  majority  on  the  question  to  *pur- 
chase  or  construct'  would  leave  the  matter  undetermined 
and  with  no  choice  indicated  by  the  electors."  If  the 
object  of  the  election  is  to  determine  the  will  of  the  peo- 
ple as  to  a  proposed  investment  of  the  public  money,  it 
would  sciem  that  the  plan  of  improvcMiu^ut  should  be  fully 
developed  before  the  election  is  callcHl,  and  the  proposed 
expenditure  of  the  public  money  should  be  definitely 
stated  so  that  the  votei^s  could  intelligently  approve  or 
disapprove  of  the  undertaking.  This  must  be  the  object 
of  the  statute.  It  cannot  be  supposed  that  the  legislature 
would  require  an  election  to  be  held  for  the  mere  purpose 
of  aiding  in  the  formality  of  issuing  the  bonds.  The  stat- 
ute governing  cities  of  this  class  is  not  as  definite  in  re- 
gard to  the  method  of  submitting  the  proposition  as  are 
other  statutes  of  similar  character.  Cities  of  the  first 
class  having  from  5,000  to  25,000  inhabitants  are  required 
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before  submitting  such  a  proposition  to  procure  plans  of 
the  proposed  system  and  have  estimates  made  of  the  ac- 
tual cost  of  the  proposed  improvement  and  keep  them  on 
file  subject  to  public  inspection  while  the  proposition  Is 
pending,  and  after  a  system  of  improvement  is  adopted 
no  other  system  shall  be  accepted  in  lieu  thereof  unless 
authorized  by  a  vote  of  the  people.  Cities  of  all  other 
classes  are  placed  under  similar  restrictions.  The  statute 
in  the  case  at  bar  is  not  as  specific  as  others,  but  the  true 
construction  can  be  determined  from  its  general  purpose, 
as  above  stated,  and  from  the  language  used.  It  does  not 
seem  reasonable  to  suppose  that  the  legislature  intended 
that  bonds  might  6e  issued  to  the  amount  of  20  per  cent 
of  the  assess(^d  value  of  the  property  of  the  city  and  the 
money  placed  in  the  hands  of  the  council  to  expend  "for 
the  purchase  of  steam  engines  or  fire  extinguishing  appa- 
ratus, or  purchase,  erection  or  construction  of  water- 
works or  mains  or  portions  of  a  water  system  or  water 
supply  or  to  pay  for  water  furnished  under  contract,"  or 
for  all  or  any  of  such  purposes  as  the  council  might  see 
fit.  But  this  is  the  language  of  the  statute  that  is  being 
construed,  and,  if  it  means  that  the  proposition  voted  upon 
may  be  to  issue  bonds  for  two  or  more  of  the  purposes 
specified  in  the  statute,  the  same  reasoning  would  require 
us  to  say  that,  if  the  proposition  embraced  all  of  the  pur- 
poses specified  in  the  statute,  the  submission  would  be 
regular  and  the  election  valid,  and  thai  the  council  were 
at  liberty  to  determine  for  which  one  or  more  of  the  pur- 
poses sj)ocificd  the  money  should  be  spent.  This  reduces 
the  argument  to  the  absurd,  and  shows  conclusively,  we 
think,  thnt  tlie  true  construction  of  the  statute  is  that  the 
voters  shall  determine  which  one  of  the  many  purposes 
named  in  the  statute  shall  be  adopted,  and  how  much 
money  may  be  exp(^iKlod  for  that  particular  purpose.  The 
proposition  submitted  to  the  voters  was  to  issue  bonds 
'^for  the  purchase,  erection,  or  construction  and  mainte- 
nance of  such  water-works."  At  the  election  on  this  prop- 
osition did  the  electors  vote  bonds  to  buy  an  old  plant,  or 
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did  they  vote  bonds  to  establish  a  new  system?  To  which 
one  of  these  public  improvements  the  council  will  apply 
the  proceeds  of  the  bonds  after  their  approval  by  the  ma- 
jority opinion  is  wholly  a  matter  of  conjecture.  How 
then  did  tlie  electors  know  what  they  voted  for?  Would 
either  or  both  of  the  propositions  have  carried  had  they 
been  separately  submitted?  This  question  cannot  be  de- 
termined now  because  the  electors  were  not  permitted  to 
answer  it.  For  these  reasons,  they  did  not  grant  power 
to  issue  the  bonds,  and  the  history  thereof  contains 
no  such  an  expression  of  the  electors'  will.  When 
such  authority  can  come  alone  from  the  electors  in 
the  form  of  an  affirmative  vote  in  answer  to  '  a 
question,  why  should  there  be  any  doubt  about  what 
the  answer  means?  When  the  election  involves  the  power 
to  create  a  vast  indebtedness  and  the  taxation  of  property 
for  a  generation  or  more,  each  proposition  submitted 
should  be  plain,  separate  and  distinct,  unless  the  statute 
provides  otherwise.  In  no  other  way  can  there  be  a  fair 
expression  of  the  will  of  the  electors.  In  our  view,  City 
of  Leavenworth  v.  Wilso7i,  69  Kan.  74,  announces  the  cor- 
rect doctrine.  That  case  involved  a  proposition  "to  pur- 
chase, procure,  provide  or  contract  for  the  construction 
of  water- works."    In  the  opinion  it  is  said: 

"Every  voter  must  have  a  fair  opportunity  to  register 
an  intelligent  expression  of  his  will.  This  the  official 
ballot  failed  to  provide.  The  subject  of  purchasing  a 
particular  water-works  plant  already  in  existence  is 
utterly  diverse  from  that  of  building  a  new  one.  It  needs 
neither  argument  nor  illustration  to  make  this  plain 
truth  apparent  to  any  mind  of  ordinary  capacity.  The 
judgment  of  the  mayor  and  council  upon  one  of  these 
subjects  might  well  be  approved  by  the  people  through  a 
majority  vote  in  favor  of  bonds,  although  the  judgment 
)f  the  same  officials  upon  the  other  subject  would  be  over- 
fvheliiiingly  ref)udiated  at  a  bond  election.  The  ballot 
required  to  be  used  at  the  election  in  question  obliged  the 
voter  to  approve  bonds  for  both  purposes  or  to  reject 
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bonds  for  both  purposes.  If  he  favored  one  plan  and  dis- 
approved the  other  he  was  allowed  no  opportunity  to  in- 
dicate his  view.  Because  of  the  dual  ballot  persons  ad- 
verse to  purchase  may  have  voted  with  persons  adverse 
to  building  for  bonds  which,  thus  supported,  carried,  al- 
though both  propositions  would  have  failed  ignominiously 
had  they  been  separately  submitted;  therefore,  the  elec- 
tion was  not  a  fair  one  to  the  people  of  the  city  of  Leaven- 
worth." 


Bell  Drug  Company,  appellbb,  v.  William  L.  Huff- 
man ET  AL.,  A1»PBLLANTS. 

Filed  NovE\rBEB  16,  1910.    No.  16,166. 

Appeal:  Findtnos  of  Fact:  Conflicttng  Evidence.  A  finding  of  fact 
made  upon  conflicting  evidence  by  a  Jury  or  trial  judge  in  an 
action  at  law  will  not  be  disturbed  unless  it  is  manifestly  wrong. 

Appeal  from  the  district  court  for  Douglas  county: 
AimAUAM  L.  Sutton,  Judge.    Affir^med. 

W,  H.  IT rr dm  an,  for  appellants. 

W.  N.  Chamhcrs,  contra. 

Barnes,  J. 

Action  for  rent  due  the  plaintifT  from  the  defendants 
for  the  use  and  occupancy  of  the  second  and  third  floors 
of  the  building  known  as  number  1216  Farnam  street  in 
the  city  of  Omaha.  It  was  alleged  in  the  petition  that  the 
defendants  leased  the  premises  in  question  fi-ora  the  plain- 
tiff at  an  agree^d  rental  of  §60  a  month;  that  they  took 
j)()ssession  of  and  occupied  the  same  from  the  1st  day  of 
December,  1906,  until  the  1st  day  of  April,  1907;  that 
they  paid  rent  for  the  month  of  December,  1906,  only,  and 
that  there  was  due  from  the  defendants  to  the  plaintiff 
the  sum  of  fltSO  and  interest  thereon,  for  which  sum  the 
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plaintiff  prayed  judgment.  The  answer  admitted  the 
leasing  and  occnpancy  of  the  premises,  and  as  a  defense 
alleged  the  breach  of  an  agreement  to  repair.  It  was  fur- 
ther alleged  that  by  reason  thereof  the  defendants  had 
been  obliged  to  vacate  the  premises,  and  had  sustained 
damages  to  an  amount  largely  in  excess  of  the  plaintiff's 
claim.  The  items  of  defendants'  counterclaim  were  for 
loss  of  profits  in  the  business,  expenses  in  moving  to  and 
from  the  premises,  and  interest  on  the  value  of  their  stock 
during  the  time  covered  by  their  occupancy.  The  reply 
was  a  general  denial,  and  upon  those  issues  the  cause  was 
tried  to  the  district  court  for  Douglas  county  without  the 
intervention  of  a  jury.  At  the  conclusion  of  the  trial  the 
court  found  generally  for  the  plaintiff  and  against  the 
defendants,  and  rendered  a  judgment  for  the  amount 
claimed  by  the  plaintiff's  petition. 

The  defendants  have  appealed,  and  assign  several 
grounds  for  a  reversal  of  the  judgment,  among  which  are 
the  failure  of  the  court  to  allow  them  any  damages  for 
the  breach  of  the  alleged  agreement  to  repair.  It  ap- 
pears, however,  that  upon  the  issue  as  to  whether  or  not 
there  was  such  an  agreement  the  trial  court  found  for  the 
I>laintiflf,  and  the  disallowance  of  the  defendants'  counter- 
claim followed  as  a  matter  of  course.  The  evidence  in  the 
case  was  somewhat  conflicting,  but  from  a  careful  reading 
of  the  bill  of  exceptions  we  find  that  there  was  sufficient 
competent  evidence  to  sustain  the  finding  and  judgment 
of  the  trial  court.  The  rule  that  a  finding  of  fact  made 
by  a  jury  or  trial  judge  in  an  action  at  law  will  not  be 
disturbed  if  supported  by  competent  evidence  is  so  well 
settled  that  it  is  unnecessary  to  cite  authorities  in  sup- 
port of  it. 

Following  this  rule,  it  only  remains  for  us  to  affirm 
the  judgment  of  the  trial  court. 

Judgment  affirmed. 
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BANSOMB  SWANGBE,  appellee,  v.   EdWAED  PoBTBB  HT  All., 

APPELLANTS. 

Filed  Noyembeb  16,  1910.    No.  16,179. 

1.  Waters:  Mtjtual  Irrigation  CJompant.  An  irrigation  company  or- 
ganized under  the  laws  of  this  state,  which  has  no  source  of 
income,  derives  no  revenue  from  the  operation  of  its  ditch  or 
canal,  and  conducts  its  business  solely  «for  the  purpose  of  irriga- 
ting the  lands  of  its  members  and  stockholders,  is,  de  facto,  a 
mutual  irrigation  company  us  defined  by  section  6845,  Ann.  St. 
1909. 


%, :    :     By-Laws.     Such  a  company  may  adopt  by-laws 

regulating  the  use  of  the  water  it  has  appropriated,  by  its  stock- 
holders in  turn,  and  require  each  of  them  to  contribute  his  pro- 
portionate share  to  a  maintenance  fund  to  enable  it  to  carry  on 
the  enterprise,  and  may  make  the  payment  of  the  same  a  condi- 
tion of  the  right  of  the  stockholder  to  receive  water  to  irrigate 
his  land;  and,  where  such  by-laws  are  agreed  to  and  signed  by 
all  of  the  stockholders  of  the  corporation,  the  courts  will  recog- 
nize and  enforce  the  same  as  a  valid  contract  binding  alike  upon 
all  of  them.    Omaha  Law  Library  Asa'n  v.  Connell,  55  Neb.  396. 

t.  Handamus:  Irrigation:  Use  of  Water.  Where,  in  such  case,  a 
stockholder  refuses  to  pay  his  share  of  the  maintenance  fund, 
he  is  not  entitled  to  a  writ  of  mandamus  to  compel  the  corpora- 
tion to  furnish  him  water  for  irrigation  purposes. 

Appeal  from  the  district  court  for  Cheyeune  county: 
Hanson  M.  Gbimes,  Judge.    Reversed  and  dismissed. 

Q.  J.  Hunty  for  appellants. 
Wright,  Duffie  d  Wright,  contra. 

Babnes,  J. 

Action  in  mandamus  to  compel  the  respondents  to  fur- 
nish the  relator,  who  will  hereafter  be  called  the  plaintiff, 
water  for  irrigation.  The  plaintiff  had  judgment,  and  the 
defendants  have  appealed. 

It  appears  that  in  the  year  1891  the  defendant,  the 
Court    House    Rock    Irrigation    Company    of    Cheyenne 
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county,  was  incorporated  for  the  purpose  of  constructing 
and  maintaining  an  irrigation  ditch  and  api)ropriating 
the  water  of  Pumpkin  Seed  creek  with  which  to  irrigate 
the  lands  of  the  incorporators,,  and  for  other  purposes; 
that  in  1893  the  articles  of  incorporation  were  amended, 
and  it  was  therein  provided  that  the  authorized  capital 
stock  of  the  company  should  be  |6,000,  divided  into  60 
shares  of  $100  each.  The  irrigation  ditch  was  constructed, 
the  water  appropriated,  and  it  was  found  that  the  supply 
was  insufficient  to  carry  out  the  original  plan,  and  there- 
fore only  30  shares  of  stock  were  issued,  which  are  now 
owned  by  members  and  stockholders  having  land  under 
the  ditch,  and  which  can  be  irrigated  thereby.  It  was  also 
ascertained  that  the  flow  of  water  was  insufficient  to  en- 
able any  two  of  the  stockholders  to  use  it  at  the  same  time, 
and  therefore,  by  mutual  agreement,  the  ditch  was  divided 
into  sections,  and  each  irrigator  was  given  the  entire  use 
of  the  water  for  a  certain  number  of  hours  in  turn,  and 
thus  all  were  supplied  to  their  mutual  satisfaction.  It 
also  appears  that  the  plan  thus  adopted  has  been  in  opera- 
tion for  more  than  12  years  without  complaint  or  objec- 
tion on  the  part  of  any  of  the  stockholders  until  the  com- 
mencement of  this  action. 

The  plaintiff  was  not  a  charter  member  of  the  corpora- 
tion, but  became  a  stockholder  at  so  early  a  date  that  one 
of  his  shares  of  stock  is  among  those  first  issued.  Article 
10,  sec.  1  of  the  by-laws  duly  adopted  by  the  association, 
provides:  "At  the  meetings  of  the  board,  held  on  the 
second  Tuesdays  in  January  and  July,  the  board  shall 
make  an  estimate  of  the  current  expenses  of  the  company, 
and  also  of  the  repairs,  alterations  and  improvements  to 
be  made,  and  shall  then  make  an  as»sessment  upon  the 
stock  sufficient  to  pay  the  same,  w]ii(*h  assessment  shall 
be  paid  by  the  shareholders  to  the  secretary  of  the  com- 
pany on  or  before  any  water  is  delivered  to  said  share- 
holders." The  concluding  clause  of  the  by-laws  is  as 
follows:  "The  undersigned  stockholders  do  hereby  agree 
to  be  governed  by  these  by-laws."    Appended  thereto  ap- 
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pears  the  signature  of  the  chai^ter  members  and  every 
owner  of  stock,  his  sijifnatiire  having  been  placed  there 
when  his  certificate  w-as  issued  or  was  presented  for  trans- 
fer, and  the  plaintiff  admitted  that  he  signed  the  by-laws. 
The  record  discloses  l>eyond  question  and  without  dis- 
pute that  the  ditch  is  not  now,  and  never  has  been,  oper- 
ated for  profit,   and  the  corporation   has  no   source   of 
revenue  wiiatsoever;  that  the  expense  of  maintenance  has 
to  be  met  by  an  eciual  and  proportionate  charge  up(m  all 
of  the  stockholders.    It  also  appears  that  it  is  absolutely 
necessary  to  have  tlie  ditch  cleaned  each  spring  before 
water  can  be  turned  into  it;  and  in  case  of  a  break,  or 
other  damage,  it  must  be  repaired  at  once,  or  all  of  the 
stockholders  will   suffer  alike;  that  this  work  must  be 
done  whether  each   particular  shareholder  exercises  bis 
right  to  take  water  or  not ;  that  the  company  has  no  con- 
trol over  tliat  matter  and  no  means  of  knowing  in  advance 
whether  or  not  any  particular  shareholder  intends  to  use 
water;  that  the  only  possible  way  of  operating  the  ditch 
is  to  make  a  close  estimate  of  the  cost  of  maintenance  and 
divide  the  total  cost  by  the  number  of  shares,  and  call  on 
each  shareliolder  for  his  portion  thereof.    It  is  also  shown 
that  the  plaintiff  has  in  times  past  served  upon  the  board 
of  directors;  that  he  has  paid  liis  assessments  and  used 
water  in  previous  years  under  the  manner  of  distribution 
adopted ;  that  he  is  now  the  owner  of  two  shares  of  stock, 
and  that  he  has  allowed  his  assessments  to  remain  unpaid 
for  a  number  of  years.     It  also  seems  apparent  that  he 
conceived  an  idea  or  plan  of  avoiding  the  payment  of  his 
delinquent  assessments,  and  in  order  to  QSivry  it  out,  on 
tlie  11th  day  of  April,  1908,  he  paid  to  the  treasurer  of  tlie 
company  the  sum  of  |15,  and  demande^d  that  20  cubic 
inches  of  water  be  furnished  him  for  the  purpose  of  irri- 
gating a  portion  of  his  land  which  lies  under  the  ditch ; 
that  at  the  time  he  made  this  payment  he  was  informed 
that  the  money  would  not  be  accepted  upon  J;he  terms" 
upon  which  it  was  tendered;  that  it  would  be  received  and 
receipted  for  as  a  credit  on  his  past  due  assessments,  and 
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that  he  could  not  be  furnished  any  water  until  he  had 
paid  such  assessments  in  full.  A  receipt  was  given  to  the 
plaintiff  for  the  sum  of  |15  paid  on  account,  and  he  was 
informed. at  the  time  that  unless  the  money  was  so  applied 
it  would  not  be  received  at  all.  Plaintiff  took  the  receipt 
thus  issued  to  him,  refused  to  pay  the  balance  of  his  as- 
sessments, and  immediately  brought  this  action  to  compel 
the  corporation  to  furnish  him  20  cubic  inches  of  water 
according  to  his  demand  made  upon  the  treasurer. 

Upon  the  foregoing  facts,  which  w^ere  clearly  estab- 
lished at  the  trial,  the  district  court  found  for  the  plain- 
tiff and  awarded  him  a  peremptory  writ  of  mandamus 
compelling  the  defendants  "and  their  successors  in  oflBice, 
tx>  deliver  water  to  the  relator  during  the  irrigation  sea- 
son upon  demand  and  the  paym,ent  of  the  reasonable  price 
or  charges  therefor  made  by  the  respondent  company  dur- 
ing such  irrigation  season,  for  the  irrigation  of  his  land 
that  is  included  in  the  respondent's  appropriation,  so  far 
as  its  supply  will  permit,  and  not  to  exceed  seventeenths 
inches  per  acre."  To  this  judgment  the  defendants  duly 
excei)ted,  and,  as  above  stated,  have  brought  the  case  here 
by  appeal. 

It  will  be  obser\^ed  that  the  writ  does  not  respond  to 
the  prayer  of  the  plaintiff's  petition,  and  it  is  apparent 
that  the  district  court  in  granting  relief  to  the  plaintiff 
followed  the  rule  announced  in  Enterprise  Ditch  Co,  v. 
MoiJitt,  58  Neb.  642,  76  Am.  St.  Rep.  122,  45  L.  R.  A.  647, 
wliere  it  was  held  that  the  fully  paid-up  stock  of  a  cor- 
poration is  the  personal  property  of  the  owner,  and  is  not 
subject  to  general  or  specific  a&sessments.  It  was  found 
by  the  trial  court,  as  a  matter  of  law,  that  the  plaintiff's 
stock  was  nonassessable,  and  the  delinquent  assessments 
thereon  for  maintenance  were  declared  void.  Defendants 
contend  that  the  rule  in  that  case  has  no  application  to 
the  facts  in  the  case  at  bar;  and  we  are  of  opinion  that 
this  view  of  the  question  is  correct. 

It  clearly  appears  that  the  members  and  stockholders 
of  the  corporation  have,  by  their  by-laws  and  plan  of 
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operation,  brought  themselves  fully  within  the  provisions 
of  section  6845;  Ann.  St.  1909,  and  are  now  a  mutual  iiri- 
gation  company.  By  this  section  it  is  provided:  "Any 
corporation  or  association  organized  under  the  laws  of 
this  state  for  the  purpose  of  constructing  and  operating 
canals,  reservoirs  and  other  works  for  irrigation  purposes 
and  deriving  no  revenue  from  the  operation  of  such  canal, 
reservoir  or  works,  shall  be  termed  a  mutual  irrigation 
company,  and  any  by-laws  adopted  by  such  company  prior 
to,  or  after  the  passage  of  this  act,  not  in  conflict  hert^- 
with,  shall  be  deemed  lawful  and  so  recognized  by  the 
courts  of  this  state;  provided,  such  by-laws  do  not  impair 
the  rights  of  one  shareholder  over  another.'^ 

It  would  seem  that  the  by-laws  and  plan  of  operation 
adopted  by  the  defendant  company  are  fully  authorized 
by,  and  not  in  conflict  with,  the  provisions  of  the  section 
above  quoted.  We  are  therefore  of  opinion  that  this  case 
should  be  ruled  by  Omaha  Loajd  Library  Assort  v.  ConnelL 
55  Neb.  396.  In  that  case  it  appears  that  the  organizers 
of  the  Omaha  Law  Library  Association  were  of  opinion 
that  certain  current  expenses  would  have  to  be  met  in 
order  to  carry  out  the  purposes  of  the  organization. 
Books  would  have  to  be  purchased  from  time  to  time. to 
keep  up  the  library,  rent  and  taxes  would  have  to  be  paid, 
there  would  be  expenses  of  light  and  fuel,  janitor  and  li- 
brarian services  to  be  provided  for,  and,  with  this  in  mind, 
the  promoters  of  the  corporation  by  its  articles  of  asso- 
ciation authorized  its  board  of  directors  to  enact  such  a 
by-law  as  the  one  in  controversy,  namely,  one  to  meet  the 
current  expenses  of  maintaining  the  library,  and  it  was 
said :  "The  by-law,  then,  is  not  inconsistent  with  the  law 
authorizing  the  creation  of  a  corjwration,  nor  is  it  incon- 
sistent with  the  corporation's  charter."  It  was  further 
said:  "Connell  also  interposed  as  an  answer  to  this  ac- 
tion that  during  the  time  in  which  the  dues  sued  for  herein 
had  accrued  he  was  not  engaged  in  the  practice  of  law  and 
had  no  opportunity  of  enjoying  the  privileges  and  the 
use  of  the  library.    This  was  no  defense.    The  by-law  im- 


Vol.  87]  SEPTEMBER  TERM,  1910.  769 


Swanger  t.  Porter. 


poses  the  annual  due  upon  the  stockholder,  and  so  long  as 
he  is  a  stockholder  he  is  liable  for  the  dues  whether  he 
uses  the  library  or  not.  Being  a  stockholder  he  has  the 
privileges  of  the  library,  and  with  the  privileges  go  the 
burdens." 

It  is  apparent,  in  the  case  at  bar,  that  after  the  defend- 
ants' ditch  was  in  operation  it  was  found  necessary  to 
provide  a  fund  for  its  maintenance,  and  in  order  to  do  so 
the  by-laws  in  question  W(ere  adopted.  The  plaintiff  as- 
sented thereto  and  signed  the  same,  and  Tie  is  equally 
bound  thereby  with  all  of  the  other  stockholders  of  the 
company.  In  order  to  carry  out  the  purposes  of  the  or- 
ganization and  furnish  water  for  irrigation  to  the  stock- 
holders, it  was  necessary  to  provide  for  the  maintenance 
fund  above  mentioned,  and  if  one  of  the  stockholders  can 
refuse  to  pay  his  proportionate  share  thereof  theu  another 
can,  and  so  on,  and  the  whole  enterprise  would  fail. 
While  this  maintenance  fund  is  apportioned  among  the 
stockholders  in  accordance  with  the  amount  of  stock  held 
by  each  of  them,  still  it  is  not,  strictly  speaking,  an  as- 
sessment upon  the  capital  stock.  The  manner  of  its  col- 
lection has  been  fixed  and  determined  by  the  mutual 
agreement  or  contract  of  the  stockholders,  and  there  can 
be  no  doubt  but  such  contract  is  legal  and  enforceable 
according  to  its  terms.  This  being  so,  the  plaintiff,  who 
refused  to  pay  his  share  of  the  maintenance  fund,  was 
not  entitled  to  demand  and  receive  water  until  such  pay- 
ment was  fully  made.  Therefore  he  was  not  entitled  to 
the  relief  demanded,  and  judgment  should  have  been  for 
the  defendant  company. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  action  dismissed. 


Bbversed  and  dismissed. 
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McCagub  SavinGvS  Bank,  appellee,  v.  John  W.  Croft 

et  al.,  appellants. 

Filed  November  16,  1910.    No.  16,550. 

Limitation  of  Actions:  Commencement  of  Action.  Where  at  the 
commencement  of  a  suit  the  original  petition  contains  two  causes 
of  action,  which  are  improperly  joined,  and  afterwards  one  of 
such  causes  is  eliminated  by  the  filing  of  an  amended  and  sub- 
stituted petition,  and  a  trial  is  had  upon  the  remaining  cause  of 
action  as  set  forth  in  both  petitions,  the  filing  of  the  original 
petition  and  the  service  of  summons  thereon  arrests  the  running 
of  the  statute  of  limitations  as  to  the  remaining  cause  of  action. 


Ai'PEAL  from  the  district  court  for  Douglas  county: 
Howard  Kenni:dy,  Juikjb.    Affirmed. 

John  L.  Webster-  and  Joel  W.  West,  for  appellants. 

John  F.  Stout  and  Charles  Battelle,  contra. 

Barnes,  J. 

This  case  is  here  by  a  second  appeal.  It  appears  that 
the  plaintiff  declared  on  the  promissory  note  of  the  de- 
f(^ndants  for  the  sum  of  |5,000,  and  also  set  forth  in  its 
petition  a  note  and  mortgage  given  by  Fannie  M,  Croft 
to  John  B.  Finlay,  which  plaintiff  alleged  was  held  as 
collateral  security  for  the  payment  of  the  note  first  above 
mentioned.  The  relief  demanded  was  for  an  accounting 
of  the  amount  due  on  the  note  signed  by  all  of  the  defend- 
ants, which  was  treated  as  their  principal  or  primary 
obligation;  that  the  collateral  mortgage  be  foreclosed  and 
the  proceeds  thereof  be  applied  to  the  payment  of  the  note 
first  above  mentioned;  and  a  personal  judgment  against 
all  of  the  defendants  for  the  deficiency,  if  any,  after  so 
applying  the  proceeds  of  the  collateral  note  and  mortgage. 
The  first  trial  in  the  district  court  resulted  in  a  judgment 
for  the  plaintiff  and  ai»uinst  the  defendants  Manley  and 
Croft,  and  in  favor  of  tlie  defendants  Gathers  and  Det- 
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weiler,  administrator.  Afterwards  the  defendant  John 
W.  Croft  was  granted  a  new  trial,  which  was  had  to  the 
(ourt  without  the  intervention  of  a  jury,  and  was  deter- 
mined upon  the  evidence  adduced  at  the  first  trial.  This 
resulted  in  a  finding  favorable  to  that  defendant.  Judg- 
ment was  rendered  upon  the  verdict,  and  the  plaintiff  ap- 
l>ealed.  Our  opinion  reversing  that  judgment  is  reported 
in  80  Neb.  702,  to  which  reference  is  made  for  a  more  full 
and  complete  statement. of  the  pleadings  and  the  issue 
presented  'thereby.  After  the  cause  was  remanded  it  was 
again  tried  as  an  action  on  the  principal  note,  all  refer- 
ence to  the  collateral  note  and  mortgage  having  been 
eliminated  by  an  amended  and  supplemental  petition. 
The  trial  resulted  in  a  judgment  for  the  plaintiff  and 
against  all  of  the  defendants,  from  which  they  have  prose- 
cuted this  appeal. 

The  assignments  of  error  relied  on  present  the  single 
question  of  the  statute  of  limitations.  We  think  that 
question  i$i  fully  foreclosed  by  our  former  decision  in  this 
case.  It  was  there  said :  "It  is  urged  by  appellees  that  a 
proper  practice  will  not  permit  the  transformation  of  a 
suit  from  one  to  foreclose  a  mortgage  into  an  action  at 
law  on  a  promis»sory  note  not  secured  by  a  mortgage.  In 
the  original  petition  filed  by  the  plaintiff  no  personal 
judgment  against  the  makers  of  the  principal  note  was 
asked  until  after  the  mortgaged  property  was  exhausted, 
but  it  was  sought  to  obtain  a  personal  judgment  on  the 
principal  note,  less  any  amount  which  might  be  derived 
from  the  mortgaged  premises.  It  is  true  that,  as  against 
objections  made  by  a  defendant,  an  independent  note  can- 
not be  joined  in  an  action  to  foreclose  a  mortgage.  De- 
fendants understood  that  such  was  the  practice,  and  raised 
the  question,  first,  by  a  demurrer,  and  again  by  answer. 
When  objection  is  made  to  a  petition  on  the  ground  that 
two  causes  of  action  are  improperly  joined  therein,  the 
plaintiff  may  dismiss  as  to  one  cause  of  action  and  proceed 
upon  the  other,  or  he  may  file  several  petitions,  each  in- 
cluding such  of  said  causes  of  action  as  might  have  been 
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joined,  and  an  action  shall  be  docketed  for  each  of  said 
petitions,  and  the  same,  shall  be  proceeded  in  without  fur- 
ther service.  Code,  sec.  97.  A  suit  upon  the  principal 
note  of  Finlay  and  upon  the  mortgage  taken  by  the  bank 
as  collateral  could  not,  as  against  the  objections  of  the 
defendants,  be  joined  in  the  same  action,  but  when  the 
plaintiff  filed  its  amended  and  substituted  petition  ui>on 
which  the  case  was  tried,  and  withdrew  any  demand  for 
relief  on  account  of  the  mortgage,  it  was  in  effect  a  dis- 
missal of  the  cause  of  action  upon  the  mortgage,  and  the 
case  then  stood  for  trial  upon  the  principal  note  declared 
on ;  the  objection  to  the  petition  on  the  ground  of  the  mis- 
joinder of  causes  of  action  being  eliminated  by  the  allega- 
tions of  the  amended  and  substituted  petition." 

It  thus  appears  that  this  is  a  continuation  of  the  orig- 
inal action  upon  the  principal  note  alone,  and  we  are 
unable  to  see  how  it  can  be  seriously  contended  that  the 
filing  of  the  amended  and  supplemental  petition  was 
either  a  change  of  the  cause  of  action  set  forth  in  the 
plaintiff's  original  petition  or  the  commencement  of  a  new 
action  upon  the  principal  note.  This  being  a  continua- 
tion of  the  action  upon  one  of  the  causes  set  forth  in  the 
original  petition,  the  statute  of  limitations  ceased  to  run 
upon  the  filing  of  that  petition  and  the  service  of  summons 
thereon.  Teoumseh  Nai.  Bwnk  v.  MoChe,  61  Neb,  709; 
McKeighan  v.  Hopkins,  19  Neb.  33 ;  Case  v.  Blood,  71  la. 
632 ;  First  Nat.  Bank  v.  Lambert,  63  Minn.  263. 

It  further  appears  from  the  record  that  all  of  the  ques- 
tions of  fact  raised  by  the  pleadings  in  this  case  were 
submitted  to  and  decided  by  the  jury  adversely  to  the 
defendants,  and  we  are  satisfied  that  the  evidence  is  suffi- 
cient to  sustain  their  verdict.  This  seems  to  be  practi- 
cally conceded  by  the  counsel  for  the  appellants. 

Therefore,  and  for  the  foregoing  reasons,  the  judgment 
of  the  district  court  is 

Affibmbd. 
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Paul  Stubfer  bt  al.,  appellants,  v.  West  Point  Mill- 
ing Company,  appellee. 

Filed  Noybmbkb  16»  1910.    No.  16,100. 

1.  Waters:  Maintenance  of  Dam:  OvBRHiOwiNQ  ov  Land:  Byidkngb: 
Injunction.  In  order  to  Justify  the  Issuance  of  an  Injunction  to 
restrain  tlie  owners  of  a  mlUdam  from  maintaining  the  dam 
and  from  Increasing  Its  height  and  thus  permitting  water  to 
overflow  the  plaintiffs'  land,  the  evidence  of  wrongful  acts  on  the 
part  of  the  defendant  must  clearly  preponderate.  If  It  Is  doubt- 
ful whether  the  height  of  the  dam  has  been  the  cause  of  the 
Injury  or  whether  the  damage  has  resulted  from  some  other 
cause  an  Injunction  will  be  denied.  • 

8. :    :    :    .    BMdence  examined,  and  held 

that  the  allegations  of  the  petition  have  not  been  sostalned  by  a 
preponderance  of  the  proof. 

Appeal  from  the  district  court  for  Cuming  counly: 
Guy  T.  Geaves,  Judge.    Affirmed. 

T.  M.  Franse  and  A.  R.  Oleson,  for  appellants. 

a 

P.  M.  Moodie  and  E.  0.  Bromey  contra. 

Lbtton,  J. 

The  purpose  of  this  action  is  to  enjoin  the  maintenance 
of  a  milldam  and  embankments  in  the  Elkhom  river,  to 
restrain  the  defendant  from  diverting  the  waters  of  the 
river,  and  from  maintaining  or  increasing  in  height  the 
dam,  dikes,  and  embankments  so  as  to  allow  the  waters  to 
overflow  plaintiffs'  lands. 

The  allegations  of  the  petition,  much  abridged,  are  as 
follows:  That  the  several  plaintiffs  are  the  owners  of 
separate  tracts  of  land  in  Cuming  county,  Nebraska,  ad- 
jacent to  and  drained  by  the  Elkhom  river;  that  the  nat- 
ural fall  of  the  stream  as  it  passes  through  the  land  and 
for  several  miles  up  and  down  the  stream  is  very  slight  ; 
that  the  subsoil  is  wholly  sand,  so  that  when  the  flow  of 
the  water  in  the  river  is  obstructed  it  percolates  into  the 
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plaintiffs'  lands  to  such  an  extent  that  the  lands  become 
sour  and  wholly  unfit  for  use ;  that  about  the  year  1875  a 
dam  five  feet  in  height  was  constructed  across  the  river 
without  authority  of  law  or  without  the  plaintiffs'  con- 
sent, but  that,  as  so  constructed,  it  did  not  damage  the 
plaintiffs'  lands;  that  during  the  last  five  years  the  def aid- 
ant and  its  predecessor  has  carelessly  and  negligently  al- 
lowed the  bed  of  the  river  above  the  dam  to  fill  with  silt 
and  refuse  so  that  the  bed  of  the  river  has  been  raised  a 
number  of  feet,  and  has  raised  the  dam  and  filled  in  tho 
river  at  that  point  until  the  dam  is  eight  feet  higher  than 
originally  built;  that,  in  addition  to  raising  the  height  of 
the  dam,   the  defendant  has   caused   embankments  and 
dikes  to  be  constructed  along  the  banks  of  the  river  to  the 
height  of  three  feet  extending  to  a  long  distance  above  the 
dam;  that  by  these  acts  the  waters  in  the  river  were 
obstructed  and  interfered  with  so  as  to  overflow  and  sub- 
merge these  lands  and  render  them  valueless  for  cultiva- 
tion and  pasture;  that  defendant  threatens  to  build  the 
dam  and  embankments  higher;  that  the  waters  flow  over 
the  low  lands  to  another  outlet  below  the  dam,  and  the 
river  is  forming  and  will  form  a  new  channel  over  plain 
tiffs'  lands;  that  the  overflow  has  destroyed  growing  trees, 
grass,  vegetation  and  crops,  and  that  there  is  no  adequate 
remedy  at  law. 

The  defendant  pleads  that  the  dam  has  been  maintained 
at  the  same  point  ever  since  the  year  1870  at  the  same 
height  and  in  the  same  condition  as  now  for  the  purpose 
of  furnishing  power  with  which  to  run  a  flouring  mill, 
and  since  1886  to  pump  water  for  the  city  of  West  Point ; 
that  the  lands  which  are  now  overflowed  have  been  con- 
tinuously overflowed  since  1870;  that  in  1904  the  dam  was 
washed  out  and  soon  afterwards  reconstructed  at  a  cost 
to  defendant  of  between  |5,000  and  Jf 7,000;  that  the 
plaintiffs  knew  that  the  dam  would  be  useless  and  worth- 
less unless  it  could  be  reconstructed  and  maintained  at 
its  present  height,  but,  notwithstanding  hxxcIx  knowledge, 
they  permitted  and   encouraged  defendant  to  expend  a 


Vol.  87]  SEPTEMBER  TERM,  1910.  775 


Stuefer  v.  West  Point  Milling  Co. 


large  sum  of  money  in  such  reconstruction  without  objec- 
tion or  protest.  It  further  denies  all  the  facts  in  the  peti- 
tion not  admitted  in  the  answer.  The  reply  is  a  general 
denial. 

A  large  amount  of  testimony  was  taken  and  the  cause 
submitted  to  the  district  court,,  which  found  that  the  mill- 
dam  had  not  been  built  higher  during  the  past  five  years, 
or  at  any  time,  so  as  to  cause  the  lands  to  be  overflowed 
to  a  greater  extent  than  they  have  been  for  more  than  ten 
years  next  before  the  commencement  of  the  action ;  found, 
further,  that  the  lands  have  been  overflowed  to  a  greater 
extent  in  the  past  five  years  than  prior  thereto;  found 
generally  for  the  defendant  and  rendered  judgment  ac- 
(!ordingly.  From  this  judgment  the  plaintiffs  appealed, 
and  the  case  is  now  here  for  trial  de  novo  upon  the  evi- 
dence produced  before  the  district  court. 

It  appears  that  in  1867  a  specikl  act  of  the  legislature 
of  the  territory  of  Nebraska  was  passed  (laws  1867,  p. 
99)  authorizing  certain  persons  to  erect  a  milldam 
"across  the  Elkhorn  river,  in  the  northeast  quarter  of  sec- 
tion twenty-seven,  township  number  twenty-two,  north  of 
range  number  six  east  of  the  sixth  principal  meridian,  in 
Cuming  county,  Nebraska  Territory."  No  dam  was  ever 
built  at  that  point,  but  in  1870  a  flour  mill  and  dam  were 
erected  in  another  portion  of  section  27,  the  dam  being 
the  one  complained  of.  There  is  no  evidence  to  indicate 
that  ad  quod  damnum  proceedings  were  ever  had,  or  that 
any  damages  were  ever  ascertained  or  paid  to  the  owners 
of  the  land  affected  by  the  construction  of  the  dam,  so  that 
whatever  right  the  defendant  may  have  to  overflow  the 
lands  belonging  to  the  plaintiffs  has  been  acquired  by 
adverse  user  since  1870,  and  not  by  express  grant  or  con- 
demnation. The  appellants  complain  that  the  findings  of 
fact  made  by  the  court  are  contrary  to  the  law  and  the 
facts,  and  they  insist  that  the  great  weight  of  the  evidence 
sustains  the  allegations  of  the  petition  and  entitle  appel- 
lants to  the  decree  prayed.  This  raises  a  very  simple 
(luestion,  but  one  which  requires  a  consideration  of  all  the 
testimony  in  the  record. 


776  NEBRASKA  REPORTS.  [Vou  87 


Btuefer  t.  West  Point  liilUng  Co. 


The  defendant  insists  at  the  outset  that  the  plaintiffB 
have  a  complete  and  adequate  remedy  at  law,  and  there- 
fore are  not  entitled  in  any  event  to  the  relief  prayed  for. 
In  the  view  we  take  of  the  evidence,  it  is  unnecessary  to 
consider  this  point,  but,  if  the  allegations  of  the  petition 
had  been  established,  we  doubt  that  adequate  relief  could 
have  been  afforded  except  by  the  interposition  of  a  court 
of  equity. 

Before  proceeding  to  a  consideration  of  the  evidence,  it 
is  well  to  premise  that,  in  order  to  be  entitled  to  relief  in 
this  case,  it  was  incumbent  upon  the  plaintiffs  to  prove, 
not  only  that  their  lands  had  been  overflowed,  but  that 
the  flooding  of  the  property  was  had  and  caused  by  the 
raising  of  tlie  height  of  the  dam  or  embankments  to  a 
lieight  greater  than  the  defendant's  rights  by  prescription 
warranted. 

The  first  witness  called  for  the  plaintiffs  was  Mr.  Hel- 
ler, the  county  surveyor.  He  identified  the  situation  of 
the  plaintiffs'  lands  with  reference  to  the  river  and  dam, 
and  produced  certain  maps  and  profiles,  which  were  in- 
troduced in  evidence,  showing  the  meanderings  of  the 
river,  the  level  of  the  water  for  several  miles  above  and 
below  the  dam,  and  the  height  of  the  dam.  He  testifies 
that  at  the  time  he  made  the  measurements  in  1906  it  was 
9.68  inches  from  tlie  surface  of  the  water  immediatelv 
above  the  dam  to  the  surface  of  the  still  water  immedi- 
ately below.  On  cross-examination  he  testified  that  the 
elevation  of  the  water  in  the  mill-race  and  the  elevation 
of  the  water  above  the  dam  was  practically  the  same; 
that  the  levels  were  taken  when  the  wheels  were  still, 
probably  25  feet  back  of  where  the  water  dips  down  to  go 
over  the  dam ;  that  on  February  8,  1908,  he  made  anoth^ 
measurement,  and  this  measurement  makes  the  dam  6  or 
8  inches  lower  than  the  other;  that  the  quantity  of  water 
going  over  the  dam  varies,  and  that  if  the  river  rose 
2  or  3  inches  it  wcmld  affect  the  measurement.  The  wit- 
ness further  testified  that,  at  the  time  he  measured,  the 
water  above  the  dam  at  a  low  place  ran  into  and  tbrongh 
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Wisner  lake  into  the  river  again  below  the  dam,  and  that 
it  is  now  flowing  there,  and  has  been  doing  so  for  a  num- 
ber of  years;  that  the  embankment  at  the  low  place  is 
broken,  and  that  this  low  place  was  formerly  the  bed  of 
the  river.  He  testifies  that  from  1867  to  1872  he  lived 
near  this  locality;  that  he  saw  the  Elkhorn  river  out  of  its 
banks  before  the  West  Point  dam  was  built,  and  also 
after  the  dam  w  as  out ;  that  he  was  there  in  the  spring  of 
1881;  that  in  1881  he  remembers  seeing  the  waters  all 
over  the  bottom ;  that  the  water  was  out  of  its  banks  at 
Wisner,  15  miles  above  West  Point,  last  spring,  and  that 
this  was  not  occasioned  by  the  dam.  He  was  also  asked 
this  question:  "Q.  Is  it  a  fact  that  very  often,  without 
reference  to  dams  at  all  in  the  Elkhorn  river,  in  the 
spring  of  the  year  in  times  of  high  water  the  Elkhorn 
river  goes  out  of  its  banks?  A.  Yes,  sir.  Q.  And  that 
the  class  of  lands  that  the  plaintiffs  own  is  generally 
flooded  at  those  times  and  on  those  occasions  whether  it 
is  near  the  dam  or  not?  A.  Yes.  The  years  we  have  ex- 
ceptionally high  water  it  is."  The  witness  further  testi- 
fied that  plaintiffs'  land  "is  rather  low,  bottom  lands.  It 
is  land  that  has  been  traversed  by  the  Elkhorn  river  as 
time  has  passed  on,  and  those  parts  of  the  land  that  I  have 
mentioned,  it  has  all  been  once  used  for  the  bed  of  the 
river  which  high  water  has  shifted  further  and  further, 
and  it  is  what  we  call  'drift  land.'  It  is  full  of  little  knolls 
and  depressions,  and,  when  the  river  gets  so  that  two 
bends  come  together,  it  cuts  off  and  it  would  form  a  new 
channel,  and  the  lands  that  I  have  mentioned  are  of  that 
kind  of  soil — sandy  soil.  It  is  a  very  productive  soil,  pro- 
vided it  is  not  overflowed.  Of  course,  when  the  water  be- 
comes high  it  is  all  inlaid  with  sand,  and  it  becomes  very 
wet  and  becomes  miry,  while  in  the  dry  season,  of  course, 
it  is  very  productive  soil  and  produces  very  good  corn." 
That  Wisner  lake  gathers  any  surface  water  falling  upon 
the  territory  west  of  it,  and  that  the  water  of  the  lake 
which  does  not  evaporate  or  sink  into  the  soil  runs  into 
the  river  a  mile  or  so  below  the  dam;  that  still  farther 
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above  the  dam  there  is  a  lake  called  McCarren's  lake 
which  is  also  a  permanent  lake.  There  was  water  in  it 
when  the  witness  first  came  to  the  country,  and  there  has 
been  water  there  ever  since.  It  is  fed  from  the  river  in 
times  of  high  water,  and  the  overflow  from  it  runs  into 
Wisner  lake.  He  further  testified  that  the  water  in  Mc- 
Carren's lake  is  now,  and  has  been  for  the  last  two  or 
three  years,  four  or  five  feet  higher  than  it  used  to  be. 

The  plaintiffs  themselves  were  witnesses.  Their  testi- 
mony substantially  is  that  from  1892  to  1902  their  lands 
*were  not  damaged  by  high  water;  that  in  May,  1903,  a 
flood  covered  the  bottom  lands,  but  the  dam  went  out  and 
relieved  it;  that  in  1904,  1905,  and  1906  their  lands  were  i 

again  flooded ;  that  in  1903  the  flood  came  by  the  low  place 
into  Wisner  lake;  that  in  1904  it  came  from  the  river;  that, 
when  the  water  comes  from  the  river  through  McCarren's 
lake  to  Wisner  lake,  it  takes  a  higher  stage  of  water  than 
otherwise;  that  their  land  is  low  and  sandy  and  requires 
draining  into  the  river,  and  that  during  the  last  five  years 
it  has  not  drained,  but  that  the  water  has  percolated  the 
subsoil  and  made  the  land  sour  and  unproductive;  that 
prior  to  1903  they  raised  fair  crops,  but  now  it  can  only 
be  used  for  pasture ;  and  that  large  trees  growing  near  the 
river  have  died  in  the  last  five  years.  Mr.  Stuefer  says: 
"I  think  they  died  from  water  standing  round  them,  or 
seepage  water."  Formerly  the  mill  people  kept  up  banks 
at  low  places  along  the  river  where  the  water  would  run 
out  when  the  river  rose  into  the  lakes  and  low  places,  but 
of  late  years  they  have  neglected  this.  Their  ^evidence 
further  describes  specifically  the  appearance  of  the  land 
during  the  several  floodvS,  how  the  waters  reached  the  lands 
from  the  river,  and  the  specific  damage  caused.  As  to  the 
raising  of  the  dam  they  testify  substantially  as  follows: 

Mr.  Nolan :  After  the  dam  was  repaired  in  1904  the  wit- 
ness saw  it.  They  had  extended  and  widened  it.  In  1902 
he  told  Mr.  Benedict,  wlio  was  in  charge  of  the  West  Point 
mill,  that  they  had  raised  the  dam  and  the  back  water  had 
injured  his  hay ;  that  Benedict  said  first  that  they  had  not 
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raised  the  dam,  and  then  admitted  that  they  had  raised  it, 
but  not  sufficient  to  flood  his  lands,  and  that  they  would 
fix  the  depressions;  that  when  he  talked  to  Benedict  he 
could  tell  from  the  changed  appearance  of  the  dam  that  it 
had  been  raised,  but  he  did  not  notice  any  dikes  or  em- 
bankments above  the  dam.  On  cross-examination  he  could 
not  say  that  in  1903  they  had  raised  the  place  where  the 
water  came  down  to  the  wheel;  that  he  did  not  see  his 
place  in  1904.  In  1905  he  went  up  the  river  after  the 
water  subsided,  and  he  noticed  flood  marks  on  the  grass 
and  ground  as  far  as  Pilger,  about  22  or  23  miles  from 
West  Point;  that  up  to  the  time  he  talked  to  Benedict  he 
had  not  noticed  any  water  coming  from  McCarren's  lake 
on  his  land;  that  there  was  a  low  place  between  McCar- 
ren's  lake  and  Wisner's  lake  through  which  the  water 
might  come  in  at  times  of  floods,  and  Mr.  Benedict  agreed 
that  he  would  close  this  up,  and  he  did  so;  that  there  was 
another  low  place  where  the  water  came  from  the  river 
into  Wisner  lake  which  Benedict  agreed  to  fill  and  did 
fill,  but  it  washed  out. 

Mr.  Paul  Stuefer:  He  sees  the  dam  from  10  to  12  times 
during  the  year,  and  sees  the  river  above  the  dam  almost 
every  day.  He  cannot  tell  how  much  the  dam  has  been 
raised,  but  thinks  it  was  raised  continuously  ever  since  it 
was  built,  about  3  or  4  feet  in  all.  That  in  1903  he  said 
to  Mr.  Benedict  after  the  washout:  "If  you  replace  the 
dam  you  wfll  damage  our  lands,  especially  my  land,  and 
if  you  raise  it  any  higher  than  it  used  to  be  you  will  also 
"damage  it  more."  That  they  rebuilt  the  dam  and  raised 
that  portion  of  it  across  the  river  from  10  to  12  inches. 
When  they  found  that  the  bank  was  tearing  away  on  the 
west  side,  they  put  in  sand  and  brush  and  made  those  low 
places  higher  than  the  bank  of  the  river. 

Mr.  Wisner:  The  mill-race  filled  with  sand,  and  they 
had  to  raise  the  dam  to  get  the  water  in.  Mr.  Neligh  did 
not  have  the  dam  so  high.  The  new  company  raised  it. 
Cross-examination:  Mr.  Neligh  banked  up  where  the 
water  comes  into  the  lake.    The  new  people  didn't  keep  the 
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dike  up.  Benedict  promised  to  do  this,  but  did  not  do  so. 
The  dam  has  been  raised  in  the  last  20  years  probably  a 
foot. 

Mr.  Henry  Behinstock :  The  land  was  flooded  in  June, 
1905.  It  is  on  account  of  the  dam;  did  not  have  fall 
enough  to  allow  it  to  go  down  fast  enough ;  drowned  out 
about  15  acres  of  oats^  and  drowned  out  again  the  same 
year ;  looked  at  the  dam  last  when  it  looked  like  it  had  been 
raised.  It  is  pretty  near  as  high  as  the  bank  of  the  river. 
Before  it  was  raised  it  must  have  been  five  feet  lower  than 
the  bank.    Cross-examination :  I  never  measured  it  at  any  1 

time;  do  not  know  whether  the  flume  has  been  raised  or 
lowered ;  have  known  of  the  dam  for  over  20  years.  j 

Mr.  Herman  Kaup :  Moved  on  his  land  five  years  next  | 

March.    The  first  year  he  was  there  the  water  came  once  \ 

out  of  the  river  into  the  lake.  The  last  year  it  came  out 
probably  a  dozen  times,  and  last  summer  three  times,  when 
there  was  any  high  water.  McCarren's  lake  is  higher  than 
it  was  five  years  ago,  perhaps  three  feet.  Every  time  it 
rained,  after  that,  the  water  always  became  higher,  and 
then  they  kept  adding  onto  the  dam.  "Q.  How  do  you 
know  they  kept  on  building  the  dam  higher?  A.  We  could 
see  it  on  the  trees  and  also  on  my  neighbor's  trees.  ♦  ♦  • 
Q.  You  may  state  whether  those  trees  five  years  ago  were 
standing  in  the  water?    A.  Yes,  sir.*' 

Several  other  witnesses  for  the  plaintiffs  testified  that 
they  had  worked  upon  the  dam  in  1903,  and  subsequently, 
and  that  brush,  straw,  sod  and  dirt  had  been  added  to  it 
so  as  to  raise  it  in  height  and  width  almost  every  year. 
Other  witnesses  testified  they  had  dug  out  silt  and  sand 
from  the  flume  both  above  and  below  the  wheel  pit,  and 
still  others  described  the  effect  of  the  fioods  upon  the  land 
and  crops.  If  this  evidence  were  not  assailed  we  think  it 
might  support  the  allegations  of  the  petition,  but  upon  a 
consideration  of  the  testimony  produced  upon  the  part  of 
the  defendant,  which  we  will  now  consider,  its  effect  is 
materially  weakened. 

For  the  defendant,  Mr.  A,  0.  Ludwig  testifies  that  he  is 
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a  carpenter  and  contractor ;  that  in  1901  he  reconstructed 
the  headgate  and  flume  for  the  West  Point  Milling  (Com- 
pany; that  the  dam  was  left  just  as  it  was,  the  inlet  was 
not  changed  nor  the  outlet,  and  no  change  was  made  in 
the  height  of  the  side  walls  of  the  flume^  but  another  par- 
tition was  run  betw^een  the  two  old  walls,  making  three 
walls  instead  of  two.  Cross-examination :  This  nalrowed 
the  flume  about  three  feet.  That  is  the  only  change  that 
was  made. 

A.  M.  Ludwig  worked  for  his  brother  repairing  the 
flume.  The  new  sills  were  framed  to  fit  under  the  old  one. 
The  old  floor  was  not  changed,  and  the  top  and  bottom 
joists  were  not  disturbed.  The  new  partition  extended 
about  40  feet  down  the  flume. 

Roy  N.  Towl,  a  civil  engineer,  residing  in  Omaha,  in 
August,  1907,  made  a  map  of  the  locality  (exhibit  8)  and 
measured  the  height  of  the  dam.  The  difference  between 
the  water  below  the  dam  and  above  was  8.23  feet.  About 
a  foot  of  water  was  going  over  the  dam  at  the  time.  The 
water  appeared  to  be  at  a  normal  stage.  He  also  took  the 
level  of  Wisner  lake  and  McCarren's  lake.  The  water  in 
Wisner  lake  was  lower  than  the  surface  of  the  river,  and 
there  was  water  flowing  into  it  not  directly  connected  with 
the  river,  but  coming  from  the  direction  of  the  river.  He 
also  took  the  level  of  McCarren's  lake.  The  water  in  this 
lake  was  approximately  1.2  feet  higher  than  the  water  of 
the  river.  There  was  a  dike  between  the  lake  and  river, 
but  if  the  dike  had  been  removed  water  would  not  have 
flowed  from  the  river  to  the  lake  at  that  stage  of  water. 
The  water  in  McCarren's  lake  was  about  6  feet  higher 
than  the  water  in  Wisner  lake.  Between  McCarren's  lake 
and  the  river  the  elevation  of  the  ground  was  such  that 
the  water  would  have  to  rise  two  feet  in  the  river  before 
it  could  run  into  the  lake.  If  the  dam  was  raised  it  would 
necessarily  raise  the  water  in  the  flume. 

Carl  Zuehr :  Has  worked  around  the  mill  as  repairman 
23  years;  the  dam  is  no  liigher  now  than  it  was  23  years 
ago,  and  the  flume  has  not  been  raised  or  lowered  during 
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that  time.  The  dam  is  a  brush  dam,  and  it  settles  more  or 
less  every  year.    He  has  put  a  little  brush  on  it  every  year. 
Part  of  the  dam  has  gone  out  four  op  five  times  since  he 
worked  there.     In  1903,  after  the  west  side  of  the  dam 
washed  out,  the  dam  was  rebuilt  wider  and  a  little  higher 
than  before  on  account  of  the  settling,  but  the  next  year  it 
was  lower  than  the  old  part.   While  the  dam  was  being 
built  teams  drove  over  it,  but  the  water  then  was  running 
through  the  brush.  He  saw  the  Ludwigs  repair  the  flume. 
They  used  the  old  floor  and  put  in  a  partition.    The  tail- 
race  has  not  been  changed  in  any  way.    Twenty-five  years 
ago  when  he  first  came  there  he  saw  the  water  running 
over  the  whole  bottom.    In  1886  or  1887  they  had  as  high 
water  in  the  river  as  they  have  had  recently.  Cross-exam- 
ination:   Never  measured  the  dam.     Could  tell  without 
making  measurement  whether  the  dam  was  higher  by  the 
height  of  the  water  at  the  wlieel-house.    He  put  brush  and 
sod  and  dirt  on  the  dam  to  repair  it.    He  washed  the  silt 
out  of  the  flume  nearly  every  week.    Filling  up  part  of  the 
race  with  silt  stops  the  water  and  does  not  give  quite  the 
power.    Have  worked  putting  in  dikes  and  embankments 
along  the  west  side  of  the  river,  built  them  level  with  the 
other  ground  in  the  old  river  bed  to  keep  the  water  from 
going  in  on  Wisner's  land;  also  to  keep  the  water  off 
Stuefer's  land. 

William  Zobel:  Worked  for  the  milling  company  21 
years.  Have  helped  repair  the  dam  when  it  needed  it.  We 
raised  the  dam  so  as  to  give  the  same  height  of  water  in 
the  wheel-house.  Cross-examination :  Don't  know  whether 
it  is  any  higher  now  than  it  was  two  years  ago.  We  fix 
the  dam  every  year.  In  the  fall  we  put  on  brush  and  sod, 
and  in  the  summer  when  the  water  is  low  we  make  it  a 
little  higher  with  planks  and  dirt. 

Nicholas  Eeuss:  Worked  for  milling  company  22  years. 
Have  helped  rei)air  the  dam  every  time  it  has  been  re- 
paired. So  far  as  I  know  the  dam  is  just  the  same  now 
as  it  was  20  years  ago.  Cross-examination :  Never  meas- 
ured the  dam.  Helped  to  put  brush  upon  the  top  of  it 
every  time,  and  sod  and  dirt. 
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W.  P.  g.  Neligh:    Prior  to  1892  lived  continuously  at 
West  Point   25  years.     Son  of  John   D.   Neligh.     Am 
familiar  with  the  dam.    My  father  was  in  charge  of  the 
construction  of  the  mill  and  the  labor  that  was  performed 
there.    Tlie  dam  has  been  maintained  for  40  years  at  its 
approximate  height  of  to-day.    In  the  earlier  years  I  have 
gone  all  over  that  country  in  a  boat.    We  started  at  the 
railroad  track  and  could  go  clear  across  the  bottoms.    That 
was  sometime  in  1870  or  1880.     Mc.Carre:n's  lake  and 
Wisner  lake  have  been  there  ever  since  I  have  known  the 
country.    We  hkve  had  unusually  higli  water  for  a  period 
()f  the  last  ten  years.    In  1905  during  the  flood  I  went  to 
ilcOarren's  lake  and  made  an  examination  to  see  where 
tlie  water  was  getting  into  that  lake.    It  was  approximtely 
four  miles  above  the  dam.    There  was  a  stream  probably 
300  feet  wide  and  a  foot  deep  in  the  center.    We  came  by 
boat  across  that  land  through  McCarren's  lake.    The  coun- 
try  south    of   town   was  overflowed   to   a   considerable 
extent  at  that  time.    The  dam  settles  every  year,  and  the 
top  has  to  be  dresvsed  every  year.    They  usually  do  the  work 
in  the  fall,  put  the  brush  on,  then  when  it  freezes  over 
cover  it  with  straw  and  then  with  sod.     The  repairs  are 
usually  made  when  the  river  is  low.    Tliey  determine  the 
height  of  the  repairs  according  to  the  flume.     They  build 
so  as  to  make  the  top  of  the  dam  practically  level  and 
even   across.      If  they   should   raise  the   dam   it   would 
have    the    effect    to    raise    the    water    in    the    flume. 
Cross-examination:    Never  took  any  measurement  of  the 
height  of  the  dam.    Have  seen  the  water  in  the  spring  of 
the  year  all  over  the  bottoms  from  McCarren's  lake  to  the 
Horse  Shoe  (Wisner's  lake)  practically  solid,  with  one  or 
two  knolls  in  Wisner's  pasture  above  water.    The  highest 
water  is  usually  in  May.     I  have  seen  water  over  the 
greater  portion  of  these  bottoms  several  times,  as  a  rule 
in  May  and  June;  I  think  in  1881,  and  in  1885,  1888,  and 
perhaps  in  1889. 

Harry  Winger:    Is  manager  of  the  milling  company. 
Has  lived  at  West  Point  since  1886.    Has  been  employed 
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by  the  milling  company  since  1905.  Since  then  has  main- 
tained about  8  feet  of  head  water  in  the  wheel-house,  in 
low  water  about  7^  feet.  The  head  of  the  water  varies, 
especially  during  very  low  water.  The  photographs  in 
evidence  were  taken  in  the  spring  of  1906.  Part  of  the 
dam  went  out  in  1906.  Cross-examination:  In  1905  and 
1906  we  could  not  run  the  mill  in  the  spring  on  account  of 
high  water.  Never  measured  the  dam,  but  measured  the 
water  in  wheel-house.  If  the  water  above  the  dam  raised, 
it  would  raise  the  water  in  the  wheel-house  just  that  much. 
The  water  in  the  flume  and  above  the  dam  is  practically 
at  the  same  level. 

Mr.  Benedict:  Was  employed  from  1900  to  1905  as 
manager  of  the  milling  company.  Repairs  were  made 
every  year  on  account  of  the  settlement  of  the  dam.  In 
the  spring  of  1903  the  water  washed  around  the  dam. 
Filling  the  gap  and  repairing  the  dam  cost  about  f5,000. 
The  cost  of  repairing  the  dam  during  the  years  he  was 
manager  was  from  $1,000  to  f  1,500  a  y^ar.  The  dam  was 
not  raised  during  these  years.  The  flume  was  repaired, 
but  no  change  was  made  in  its  height,  and  the  mill-race 
has  not  been  raised  or  lowered.  Cross-examination :  Had 
no  experience  with  dams  before  he  came  to  West  Point. 
The  books  will  show  the  cost  of  repairs  for  those  years. 
Am  not  a  civil  engineer.  Don't  know  the  height  of  the 
dam,  but  could  tell  by  measuring  the  water  in  the  flume. 
Always  aimed  to  keep  the  water  at  the  same  height  in  the 
flume  when  the  river  was  normal.  The  fluipe  has  a  wooden 
floor,  and  there  is  no  silt  or  mud  in  the  flume.  Think  now 
the  cost  of  repairs  was  from  $600  to  ?1,200  a  year.  In 
1903  the  water  cut  around  the  dam,  making  a  break  about 
160  feet  wide  and  3  feet  deep;  in  other  words,  the  river 
was  changed,  so  that  the  water  ran  around  the  dam.  The 
15,000  was  expended  in  forcing  the  water  over  the  main 
dam.  Denies  promising  Nolan  not  to  raise  the  dam  any 
more,  but  that  he  would  fix  up  the  banks  of  the  river. 

F.  Koch:  Is  acquainted  with  the  land  belonging  to 
plaintiffs.    Has  lived  here  40  years.    Recollects  the  water 
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coming  on  these  pieces  of  land  in  the  earlier  years  he  lived 
here.  "Q.  State  whether  in  1868,  v)r  about  there,  there 
was  any  flooding  of  these  lands.  A.  Well,  there  was  ev§ry 
once  in  a  while.  Of  course  I  don't  remember  the  years, 
but  one  year  especially  I  remember,  that  was  in  1873,  the 
June  water."  Testifies  that  one  year  he  went  twice  up 
over  the  land  owned  by  the  Schinstocks  and  Paul 
Stuefer  with  a  boat;  also  went  over  Mr.  Wisner's  land. 
Went  as  far  as  Mr.  Kaup's  and  Mr.  Nolan's  and  Mr. 
Wisner's  with  a  boat.  In  1873  he  went  up  as  far  as  Mr. 
Wisner's  land,  and  came  down  the  channel  of  the  river 
over  the  dam.  In  1881  or  1882  it  was  flooded  about  the 
same;  not  quite  so  high  as  in  1873.  In  these  years  the 
land  was  partly  flooded.  When  there  is  high  water  that 
whole  Elkhom  bottom  is  partly  flooded. 

John  Elsinger :  Has  lived  in  West  Point  about  35  years. 
Has  been  familiar  with  all  of  the  plaintiffs'  laud  for  about 
20  yeara  The  water  was  very  high  on  these  lands  in 
1880;  every  foot  of  Mr.  Wisner's  land  was  under  water; 
also  Mr.  Nolan's.  Had  pretty  hi^li  water  in  1881  and 
1882.  All  of  this  land  was  pretty  much  under  water  at 
that  time  because  I  have  taken  a  boat  and  gone  clean 
over  to  the  McCarren  place;  could  go  over  Wisner's, 
Nolan's  and  McCarren's  land,  Mr.  Kaup  now  owns.  In 
1885  was  the  last  time  it  flooded  that  country  so  much. 
It  might  have  been  1886  or  1884.  The  low  parts  of  that 
land  the  water  does  not  have  to  be  very  high  to  flow  over 
it.  In  the  spring  of  1888  it  was  pretty  much  all  covered 
with  water.  Of  course,  there  were  knolls  in  it  that  stuck 
out.  Cross-examination:  Sometimes  ice  gorging  in  the 
river  would  have  a  good  deal  to  do  with  throwing  the 
water  out  on  the  land.  It  would  stay  on  it  from  a  week 
to  three  weeks,  but  would  drain  some.  At  that  time  tliere 
was  none  of  that  land  that  we  thought  fit  to  farm.  The 
first  man  who  farmed  it  was  in  1892  or  1893.  I  haven't 
paid  much  attention  to  it  betwet^n  1S92  and  1902. 

Andrew  Kosewater:    A  civil  engineer  of  40  years'  ex- 
perience.   If  the  water-wheels  are  not  in  operation,  there 
53 
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would  be  no  difference  in  the  level  of  the  water  above  the 
dam  and  the  level  of  the  water  in  the  flume.  If  the  dam 
were  removed  entirely,  the  immediate  effect  would  be  to 
lower  the  water  level  for  quite  a  distance  up  the  river,  but 
(eventually  the  cutting  of  the  banks  and  deposit  of  sand 
bars  caused  by  the  increased  velocity  would  cause  bends 
in  the  stream  and  equalize  the  flow,  and  the  result  would 
be  to  reduce  the  flow  to  the  same  as  that  of  the  river 
generally. 

The  remaining  evidence  is  in  the  form  of  maps,  plats 
and  phot()grai)hs.  The  photographs,  taken  in  1906,  exhibit 
the  process  of  rei)airing  a  break  in  the  dam  by  piling  in 
brush,  and  clearly  show  the  loose  texture  until  the  brush 
has  settled.  While  we  do  not  consider  tliat  levels  taken 
by  a  surveyor  are  always  of  equal,  weight  with  testimony 
as  to  the  actual  level  of  water  as  shown  by  water  marks, 
yet  eviden(*e  othei'\\^ise  lacking  is  furnished  by  the  plat 
showing  the  actual  levels  of  the  low  portions  of  the  plain- 
tiffs' lands,  of  the  surface  of  the  water  in  McCarren's 
lake,  in  Wisner  lake,  and  in  the  river.  It  seems  that  the 
plaintiffs'  land  would  be  better  protected  if  the  dike  or 
obstruction  in  the  low  places  where  the  water  from  the 
river  flows  into  Wisner  lake  were  repaired  instead  of 
demolished.  This  is  what  they  say  they  requested  of  the 
manager  of  the  milling  company.  In  this  action  they 
pray  for  the  removal  of  all  dikes. 

After  considering  all  the  evidence,  giving  due  regard 
to  the  interest  of  the  plaintiffs  on  the  one  side,  and  the 
influence  which  the  fact  of  being  employed  by  the  defend- 
ant may  possibly  have  on  tlie  testimony  of  its  employees 
on  the  other,  we  are  convinced  that  the  plaintiffs,  while 
undoubtedly  being  subject  to  greater  damage  from  water 
in  the  past  five  years  tlian  in  tlie  ten-year  period  from 
1892  to  1902,  have  not  established  by  a  preponderance  of 
the  evidence  that  the  flooding  has  been  caused  by  an  in- 
crease in  the  height  of  tlie  dam.  No  doubt,  as  they  testify, 
the  height  has  ai)parentlv  l)0(*n  increased  several  times, 
but  this  is  explained  by  the  nature  of  a  brush  dam.     The 
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positive  evidence  of  the  men  who  have  worked  on  the  dam 
for  20  years  is  that  it  is  at  the  same  relative  height  now 
that  it  has  always  been.  The  flume  has  been  unchanged, 
and  the  testimony  is  uncontradicted  that  the  height  of 
water  there  in  ordinary  stages  is  the  same  as  ever.  Per- 
haps the  circumstance  that  heavy  floods  occurred  during 
the  earlier  years,  that  for  a  cycle  or  period  of  years  they 
ceased,  and  then  occurred  again,  may  be  explained  by  the 
fact,  which  is  a  matter  of  history,  that  about  the  time  of 
early  settlement,  rains  were  abundant,  that  for  a  portion 
of  the  time  from  1892  to  1902  droughts  were  frequent  and 
crops  were  light  in  this  locality,  while  in  these  latter 
years  rainfall  has  been  more  profuse  and  crops  corre- 
spondingly more  bountiful. 

Upon  the  whole  case,  we  cannot  say  that  we  are  satis- 
fled  that  any  act  of  the  defendant  within  the  last  ten 
years  has  caused  the  damages  complained  of.  The  district 
court  with  the  added  advantage  of  seeing  and  hearing  the 
witnesses  so  found,  and  we  can  find  no  fault  with  its 
conclusion. 

The  judgment  of  the  district  court  is 

Affibmisd. 

Rebsh,  C.  J.,  dissenting.     ' 

It  is  with  regret  that  I  find  myself  unable  to  agree  to 
the  opinion  of  the  majority  of  the  court  in  this  case,  and 
that  this  dissent  becomes  necessary.  I  think  the  proof 
clearly  vshows  that  the  dam  as  at  present  maintained  is 
higher  than  is  permitted,  either  by  the  act  of  1867  (terri- 
torial session  laws  1867,  p.  99;  act  approved  February  6, 
1867)  or  by  user  to  the  extent  that  the  statute  of  limita- 
tions will  afford  complete  justification.  I  furthermore 
think  that  it  is  sufficiently  shown  that  the  land  of  plain- 
tiffs has  been  overflowed  to  a  much  greater  extent  than 
before  the  increase  of  the  height  of  defendant's  dam,  and 
that  a  large  tract  of  land  which  was  valuable  before  is 
now  rendered  practically  w^orthless.  I  do  not  believe  that 
defendant  has  the  right  to  construct  its  dam  higher  than 
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is  permitted  by  law  op  prior  usage  in  order  that  when  it 
settles  it  may  be  of  the  proper  height.  It  may  require  a 
month  OP  a  year  to  complete  the  settling  process,  and 
duping  which  time  plaintiffs'  land  is  liable  to  overflow 
by  reason  of  the  increased  construction.  I  admit  that  the 
proof  as  to  the  exact  increase  of  the  height  of  the  dam  is 
not  as  clear  as  might  be,  and  that  upon  another  trial  that 
question  could  be  finally  put  at  rest  and  justice  be  ad- 
ministered between  the  parties,  and  therefore  favor  re- 
manding the  cause  in  order  that  further  evidence  may  be 
produced  if  the  parties  can  do  so. 


Fawobtt,  J.,  concurs. 


Jbnnib  E.  Brown,  appellant,  v.  O.  W.  Webster,  Special 

Administrator,  et  al.,  appellees. 

Filed  November  16,  1910.    No.  16,142. 

1.  Descent  and  DlBtribution:  Suit  to  Ei^fobcb  Trust:    Parties.    The 

title  to  real  estate  at  the  death  of  the  owner  descends  eo  instanti 
to  his  heirs,  subject  to  administration,  and  the  contingency  of 
the  probate  of  a  will  disposing  of  the  same.  In  which  event  the 
title  of  the  devisees  relates  back  to  the  time  of  death.  Until 
probate  of  such  a  will,  the  title  is  prima  facie  In  the  heirs  at 
law,  and  they  are  necessary  parties  to  an  action  to  enforce  a 
contract  made  by  the  deceased  by  declaring  a  trust  In  the  prop- 
erty inherited  or  devised. 

2.  WiUs:   Probate:   Jttrisdiction.    The  district  court  has  no  power  in 

an  original  action  either  directly  or  Indirectly  to  determine 
whether  an  Instrument  proposed  for  probate  Is  the  last  will  of  a 
deceased  person.  Original  Jurisdiction  in  such  matters  is  con- 
ferred by  the  constitution  upon  the  county  court  alone. 

8.  Trusts:  Smx  to  Enforce:  When  Maintainable.  An  action  to  de- 
clare a  trust  and  to  require  the  devisees  and  legatees  named  in 
a  will  to  convey  the  property  devised  to  the  plaintiff  is  prema- 
ture if  brought  before  the  will  is  proved  and  allowed  by  the 
county  court  in  proper  proceedings  for  that  purpose. 

Appeal  from  the  district  court  for  LaBcaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 
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Field,  Ricketts  d  Ricketts,  for  appellant 
Charles  0.  Whedon  and  E.  B.  Perry,  contra. 
Letton,  J. 

» 

This  action  is  brought  by  the  widow  of  Erastus  E. 
Brown,  deceased,  against  the.  special  administrator  of  the 
decedent's  estate  and  the  devisees  and  legatees  in  a  will 
executed  by  him  shortly  before  his  death.  The  purpose 
of  the  action  is  to  enjoin  the  defendants  from  procuring 
or  attempting  to  procure  the  probate  of  that  instrument; 
that  some  of  the  defendants  may  be  required  to  execute 
conveyances  to  plaintiff  to  part  of  the  property ;  that  the 
title  to  said  real  estate  and  to  all  the  personal  property 
of  the  estate  may  be  quieted  in  the  -plaintiff;  and  the 
special  administrator  ordered  to  turn  over  to  plaintiff  all 
the  property  in  his  hands  belonging  to  the  estate.  The 
petition,  in  substance,  alleges  that  Erastus  E.  Brown 
died  on  the  15th  of  August,  1908,  possessed  of  a  large 
amount  of  real  and  personal  property  described  in  the 
petition,  that  he  left  no  heirs,  and  that  the  plaintiff  is  his 
widow;  that  at  the  time  of  their  marriage  the  deceased 
did  not  own  property  exceeding  |1,000  in  value,  while  the 
plaintiff  received  from  her  mother's  estate  about  |20,000 
in  money,  which  was  turned  over  to  her  husband  and  was 
managed,  invested,  and  reinvested  in  his  own  name,  and 
that  the  title  to  nearly  all  the  property  purchased  from 
the  proceeds  was  taken  in  his  name  and  held  and  trans- 
ferred as  his  own  property ;  that  some  property  was  pur- 
chased in  the  plaintiff's  name  and  held  by  her;  that  in 
January,  1896,  as  a  result  of  these  investments^  plaintiff 
was  the  owner  of  real  estate  in  her  own  name  in  the  value 
of  f40,000  or  150,000,  and  deceased  was  the  owner  of 
property  of  the  value  of  |50,000  or  $60,000 ;  that  at  that 
time  a  parol  contract  was  entered  into  between  them,  by 
which  it  was  agreed  that  the  survivor  should,  on  the 
death  of  the  other,  become  the  owner  of  all  the  property 
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that  should  then  be  owned  by  the  one  who  first  died;  that 
wills  were  executed  in  accordance  with  this  a^e^nent^ 
placed  in  an  envelope,  and  delivered  to  plaintiflF  for  safe 
keeping,  and  they  were  placed  by  her  in  the  family  safe, 
where  they  remained  until  after  the  death  of  the  deceased ; 
that  in  reliance  upon  this  agreement  the  plaintifiP  per- 
mitted him  to  deal  with  her  property  as  if  it  were  his  own, 
and  to  use  the  plaintiff's  residence  for  years  as  the  family 
home  without  rent,  while  the  income  from  the  property  of 
both  was  invested  in  the  name  of  deceased;  that  deceased 
at  no  time  notified  the  plaintiff  that  he  wished  to  modify 
the  agreement  or  to  revoke  the  \\dll  executed  in  pursuance 
thereto ;  that  in  August,  1908,  while  her  husband  wbb 
dangerously  ill  at  the  home  of  his  brother  in  Indiana, 
where  he  was  visiting,  and  before  plaintiff  was  able  to 
reach  him,  deceased  is  said  to  have  made  and  executed 
another  and  different  will  giving  nearly  all  of  his  proi>- 
erty  to  the  defendants  in  this  suit,  who  are  his  nieces  and 
nephews;  that  this  instrument  is  now  filed  in  the  office 
of  the  county  judge  of  Lancaster  county,  Nebraska,  and 
is  proposed  for  probate  as  the  last  will  and  testament  of 
Erastus  E.  Brown,  deceased;  that  she  had  no  knowledge 
of  the  execution  of  this  instrument  until  after  his  death; 
that  the  will  she  executed  in  pursuance  of  the  agreement 
was  in  full  force  and  unrevoked  at  the  time  of  her  hus- 
band's death,  and  that  the  breach  of  the  contract  and 
attempted  revocation  of  the  1896  will  is  a  fraud  upon  ber 
rights ;  that  the  probate  of  the  will  will  cast  a  cloud  upon 
her  title  to  the  property  constituting  the  estate  of  deceased. 
She  therefore  prays  as  above  stated.  To  this  i)etition  the 
special  administrator  filed  a  general  demurrer.  All  of 
the  other  heirs  except  Kreitlow  filed  both  special  and 
general  demurrers.  Defendant  Kreitlow  answered,  al- 
leging a  transfer  of  her  rights  to  plaintiff,  and  disclaimed. 
The  district  court  sustained  the  demurrers.  The  plaintiff 
refused  to  plead  further,  and  the  court  dismissed  the  ac- 
tion, from  which  judgment  the  plaintiff  appeals. 
The  plaintiff  argues  that  there  were  no  legal,  obstacles 
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preventing  the  deceased  from  making  a  valid  obligation 
to  leave  his  property  to  plaintiff;  that  the  agreement  was 
founded  upon  an  adequate  consideration ;  that  the  statute 
of  frauds  has  no  application ;  and,  further,  that  the  execu- 
tion of  will  by  each  of  the  parties  was  a  sufficient  written 
memorandum  of  the  contract,  and  that  it  was  so  far  per- 
formed as  to  satisfy  the  statute  of  frauds. 

The  defendants  sfiy  that  specific  performance  will  not 
lie  because  there  is- a  defect  of  parties  defendant,  the  ac- 
tion is  premature,  and  the  district  court  is  without  juris- 
diction. They  also  contend  that  the  alleged  agreement  is 
contrary  to  public  policy,  is  within  the  statute  of  frauds, 
that  there  was  no  consideration,  and  there  has  been  no 
party  performance. 

The  question  which  lies  at  the  very  threshold  of  the 
case  is:  Can  an  action  be  maintained  to  enjoin  the  pro- 
bate of  a  will,  and  also  to  compel  the  devisees  named  in 
the  unprobated  will  to  convey  the  property  therein  de- 
vised to  them  to  plaintiff,  the  devisees  not  being  the  heirs 
at  law  of  deceased?  The  petition  shows  that  the  legal 
heirs  of  the  deceased  are  not  made  defendants  in  this  ac- 
tion, and  no  interest  in  the  property  is  shown  to  be  pos- 
sessed by  tlie  defendants  except  such  as  they  may  possibly 
derive  in  the  future  by  virtue  of  the  terms  of  the  will 
which  is  proposed  for  probate,  but  which  probate  it  is 
(me  of  the  purposes  of  this  action  to  prevent.  The  petition 
does  not  allege  what  the  fact  in  this  regard  is,  and  it  is 
possible  that  when  the  1908  will  is  offered  for  probate 
there  may  be  objections  filed  upon  the  gi'ound  of  undue 
influence,  mental  incapacity,  or  for  other  reason.  By  an 
experience  of  many  years  the  writer  has  become  convinced 
that,  under  circumstances  similar  to  those  alleged  in  the 
petition,  such  a  contingency  is  within  the  bounds  of  prob- 
ability. If  such  should  be  the  ca^ie  and  the  will  be  refused 
probate  for  any  reason,  tlien  the  only  persons  interested 
in  the  estate  would  be  plaintiff,  as  devisee  under  the  first 
will,  and  the  legal  heirs  of  the  deceased,  and  whatever 
decree  could  be  rendered  in  this  action  against  the  de- 
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fendants  would  be  a  vain  thing.  In  such  case  similar 
questions  might  arise  as  to  the  probate  of  the  1896  will, 
which  might  make  it  doubtful  whether  the  allied  rights 
of  the  plaintiff  were  based  upon  the  will  or  upon  the  con- 
tract which  is  alleged  to  have  preceded  it,  and  the  legal 
rights,  duties,  and  liabilities  of  the  interested  parties 
might  differ,  depending  upon  whether  the  contract  or  the 
will  was  the  foundation  of  the  claim  of  the  widow  to  all 
the  property.  Appellant  says :  "The  only  reason  for  mak- 
ing the  devisees  parties  is  to  give  them  opportunity  to 
protect  their  interests,  if  any.  Their  defense  would 
neither  be  strengthened  nor  diminished  by  a  probate  of 
the  will  under  which  they  claim.'*  But,  if  the  will  is  not 
probated,  they  have  no  interest  in  the  estate,  and  the 
plaintiff  has  no  right  to  vex  them  with  an  action  predi- 
cated upon  the  contingency  that  at  some  future  time,  and 
upon  the  happening  of  what  may  be  an  uncertain  event, 
they  will  have  a  title  to  the  property.  Appellant  says  that 
the  heirs  at  law  of  the  deceased  are  not  necessary  parties 
because  "the  allegations  of  the  petition  do  not  challenge 
the  due  execution  of  either  the  1896  will  or  the  1908  will ;" 
that  all  the  beneficiaries  in  either  of  the  wills  are  before 
the  court,  and  that  the  equitable  title  to  the  property 
vested  in  the  plaintiff  immediately  upon  the  death  of  Mr. 
Brown.  But  until  a  will  is  probated  the  title  to  the, 
estate  is  prima  facie  in  the  heirs  of  the  deceased,  subject 
to  administration.  Pratt  v.  HargreoApes,  76  Miss.  955,  71 
Am.  St.  Bep.  551 ;  Rakes  v.  Brovmy  34  Neb.  304 ;  Johnson 
V.  Colby,  52  Neb.  327.  And,  if  the  second  will  is  not  en- 
titled to  probate,  then  it  is  essential,  in  order  to  vest  title 
in  the  plaintiff,  either  that  the  first  will  be  probated  or 
that  she  be  successful  in  an  action  against  the  heirs  at  law 
to  declare  a  trust  in  the  property.  If  the  second  will  is 
probated,  then  the  question  as  to  whether  the  devisees  and 
legatees  may  be  compelled  to  convey  is  open,  but  until  the 
title  vests  in  them  such  an  inquiry  is  premature. 

We  have  said  that,  where  a  person  is  entitled  to  the 
specific  performance  of  an  oral  contract  to  convey,  "equity 
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in  such  cases  impresses  a  trust  upon  the  property  which 
will  follow  it  into  the  hands  of  the  personal  representa- 
tives or  devisees  of  the  person  obligated  to  convey  the 
legal  title."  Be^t  v.  Oralapp,  69  Neb.  811,  815.  And  this 
is  a  well-established  doctrine  of  the  equity  courts.  But, 
before  the  property  can  be  followed  into  the  hands  of 
either  class,  it  must  have  reached  either  the  one  or  the 
other.  '  As  mattefrs  now  stand  as  respects  the  Brown 
estate,  the  prima  fade  title  is  in  the  heirs,  subject  to  be 
vested  in  the  defendant  devisees  and  legatees  if  the  1908 
will  is  probated.  Equity  consequently  must  be  in  doubt 
at  this  time  which  fork  of  the  road  to  follow.  We  are  of 
opinion  that  it  should  first  be  settled  in  whom  the  legal 
title  rests  before  an  attempt  is  made  to  declare  a  trust, 
and  that  all  persons  who  may  have  an  interest  in  the 
property  be  brought  before  the  court  at  the  same  time  so 
that  the  whole  matter  may  be  determined.  Best  v.  Ora- 
lapp,  supra;  Smullin  v. .Wharton,  73  Neb.  667,  690;  Allen 
V.  Bromherg,  147  Ala.  317,  41  So.  771;  Pettit  v.  Black, 
13  Neb.  142. 

PlaintiflE  says  that,  if  she  fail  to  establiah  her  contract, 
it  will  be  no  impediment  to  the  probate.  True,  but  de- 
fendants have  been  put  to  the  trouble  and  expense  of  de- 
fending an  important  lawsuit  for  fear  of  losing  rights 
which  they  may  never  acquire  if  the  will  fail  of  probate. 
The  plaintiff  can  lose  nothing  by  waiting  until  the  legal 
title  vests,  if  it  ever  does,  in  those  taking  under  the  will, 
while  the  defendants  may  be  troubled  by  litigation  and 
put  to  what  may  be  a  useless  and  unnecessary  expense. 

The  question  remains,  is  the  allegation  that  a  deceased 
person  by  contract  before  his  death  made  a  disposition  of 
his  property  other  and  different  from  that  made  by  his 
last  will  a  sufficient  reason  for  the  issuance  of  an  injunc- 
tion to  restrain  an  attempted  probate  by  the  parties  in- 
terested in  the  will?  The  purpose  of  the  probate  of  a  will 
is  not  to  deteimine  controversies  as  to  title,  but  to  settle 
whether  the  paper  offered  to  be  proved  is  the  last  will  of 
the  deceased.     Of  this  proceeding  under  the  Nebraska 
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conRtitution  the  county  court  has  sole  original  jurisdic- 
tion. Byron  Reed  Co.  v.  Klahunde,  76  Neb.  801.  The  dis- 
trict court  has  no  power  in  an  original  action  to  declare 
the  1908  paper  to  be  a  will,  nor  to  declare  that  it  is  not 
the  will  of  the  deceased.  Loosemo^*e  v.  Smith,  12  ^"eb. 
343 ;  Andersen  v.  Andersen,  69  Neb.  565.  If  it  cannot  do 
this  directly,  it  cannot  do  it  indirectly  by  enjoining  its 
probate  in  the  proper  court ;  otherwise,  the  whole  field  of 
controversy  over  the  authenticity  of  wills  might  be  taken 
from  the  county  courts. 

We  are  of  the  opinion  that  the  action  of  the  district 
court  in  sustaining  the  demurrer  and  dismissing  the  eajse 
was  warranted.    Its  judgment  is  therefore 

Affirmed. 


Samuel  G.  Stevenson,  appellant,  v.  Omaha  Transfer 

Company,   appellee. 

Filed  November  16,  1910.    No.  16,183. 

1.  Appeal:  Instructions:  Review.  Error  alleged  in  an  instruction  to 
the  jury  must  be  called  to  the  attention  of  the  trial  court  in  the 
motion  for  a  new  trial  before  It  will  be  considered  by  this  couri. 


2.  :    Findings:    Conflicting  Evidence.    A  finding  of  fact  made 

by  a  Jury  upon  conflicting  evidence  will  not  be  disturbed  unless 
manifestly  wrong. 


Appeal  from  the  district  court  for  Douglaa  county: 
William  A.  Rediok,  Judge.     Affirmed, 

William  N.  Chanibers  and  Charles  L.  Diffidy,  for  ap- 
pellant. 

Greene,  Breckenridge  &  Matters,  contra. 

Letton,  J. 

This  is  an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiff  in  conse- 
quence of  the  carelessness  and  negligence  of  an  employee 
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of  defendant.  The  plaintiff,  who  was  a  carpenter  and  con- 
tractor, was  driving  south  on  Sixteeenth  street  in  Omaha 
with  a  horse  and  wagon.  One  of  defendant's  wagons  be- 
ing driven  in  the  opposite  direction  collided  with  that  of 
the  plaintiff.  The  plaintiff  was  thrown  from  his  seat, 
struck  the  pavement  with  great  force,  and  was  injured. 
The  negligence  charged  is  that  "one  of  the  teams  and 
wagons  of  defendant,  and  driven  by  one  of  its  employees, 
came  up  Howard  street  at  a  great  and  illegal  rate  of  speed, 
swung  onto  the  west  side  of  Sixteenth  street  without  slow- 
ing up,  then  swung  back  toward  the  east  side  of  Sixteenth 
street,  and  at  the  alley  between  Howard  and  Harney 
streets  ran  into  the  wagon  of  the  said  plaintiff,"  and  that 
the  team  was  on  the  wrong  side  of  the  street.  The  answer 
was  a  general  denial,  coupled  with  an  allegation  of  con 
tributory  negligence,  which  was  denied  by  the  reply.  Th(' 
jury  found  for  the  defendant,  and  judgment  was  rendere<l 
in  its  favor. 

The  only  point  argued  in  the  brief  is  that  the  court 
erred  in  giving  instruction  No,  9.  An  examination  of  the 
motion  for  a  new  trial  discloses  that  the  giving  of  this 
instruction  was  not  assigned  as  error  therein.  This  being 
so,  the  settled  practice  of  this  jurisdiction  is  that  the  al- 
leged error  cannot  be  reviewed  in  this  court.  Dunphy  t\ 
Ba/f^tenbach^  40  Neb.  143;  Hedrick  v.  Strauss,  Vhlman  & 
Guthniany  42  Neb.  485;  Phwnio)  Ins.  Co.  v.  King^  52  Neb. 
562;  Tarperming  v.  Knapp,  79  Neb.  62. 

The  question  of  whether  or  not  the  defendant  employee 
was  negligent  was  submitted  to  the  jury  upon  conflicting 
evidence  under  appropriate  instructions,  and  the  jury 
were  evidently  of  opinion  either  that  no  negligence  was 
shown  or  that  the  plaintiff's  own  negligence  directly  con- 
tributed to  the  accident.  All  the  facts  and  circumstances 
surrounding  the  collision  were  detailed  by  the  witnesses, 
and  the  evidence  would  have  justified  a  verdict  either  way. 
The  case  seems  to  have  been  fairly  tried.  The  judgment 
of  the  district  court  must  be 

Atfirmbd. 
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Olask  Implement  Company,  appellee,  v.  John  L, 

wiltfang,  appellant. 

FiLEp  NovxMBEB  16,  1910.    No.  16,184. 

Appeal:  Atpibmance.  When  a  cause  is  tried  to  the  court  without  the 
interyention  of  a  jury,  the  judgment  will  not  be  reyersed  on  the 
ground  of  the  admission  of  immaterial  or  incompetent  evidence, 
if  sufDcient  material  and  competent  evidence  waa  introduced  and 
admitted  to  sustain  the  finding  of  the  court. 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    Aflirmed  on  condition. 

W.  F.  Mora/n,  for  appellant. 

D.  W.  Livingston,  contra. 

Letton,  J. 

This  is  an  action  in  replevin.  The  petition  as  amended 
allies  that  the  plaintiff  has  a  special  property  in  a 
threshing  machine  separator,  and  other  threshing  ma- 
chinery, by  virtue  of  a  chattel  mortgage  executed  by  the 
defendant  in  favor  of  the  plaintifF  to  secure  the  sum  of 
$250,  payable  on  the  1st  day  of  October,  1907,  and  three 
other  notes  falling  due  at  later  periods;  that  the  defendant 
has  failed  to  pay  the  note  due  October  1, 1907,  and  th»eby 
lias  broken  the  condition  of  the  mortgage;  that  demand 
was  duly  made  for  the  possession  of  the  property,  but  that 
defendant  refused  to  deliver  the  same,  to  plaintiflPs  dam- 
age in  the  sum  of  f  150.  The  plaintiff  also  pleaded  that 
under  the  terms  of  the  mortgage,  upon  default  in  the  pay- 
ment of  any  of  the  notes,  all  the  notes  might  at  the  option 
of  the  mortgagee  become  immediately  due  and  payable, 
and  that  the  plaintiff  elected  to  exercise  this  option  and 
declared  the  whole  debt  due  and  payable.  The  answer 
was  a  general  denial,  except  that  defendant  admitted  the 
value  of  the  property  to  be  |1,500,  as  alleged  in  the  plain- 
tiff's petition.  The  case  was  tried  to  the  court  without 
the  intervention  of  a  jury,  by  agreement 

The  court  found  that  the  plaintiff  had  a  special  inter- 
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est  in  the  property  by  virtue  of  the  chattel  mortgage  de- 
scribed, and  was  entitled  to  the  immediate  possession  of 
the  same,  found  that  plaintiff's  damages  were  70  cents, 
and  rendered  judgment  accordingly.  A  motion  for  a  new 
trial  was  filed,  the  first  four  assignments  of  which  were 
the  usual  formal  assignments  that  the  "verdict  was  not 
sustained  by  the  evidence,"  "is  contrary  to  the  evidence," 
"is  contrary  to  law,"  and  for  "errors  of  law  occurring  at 
the  trial."  The  next  five  assignments  are  with  respect  to 
the  admission  in  evidence  of  certain  exhibits.  The  tenth 
assignment  is  that  the  court  erred  in  not  rendering  judg- 
ment in  favor  of  the  defendant  and  against  the  plaintiff 
for  the  return  of  the  property,  or  the  value  thereof  in 
excess  of  the  amount  of  the  note  first  due.  The  same 
assignments  of  error  are  made  in  the  brief.  No  oral  argu- 
ment was  had. 

1.  It  is  stated  in  the  defendant's  brief  that  he  asked  the 
court  to  find  the  value  of  plaintiff's  special  ownership  in 
the  property,  which  the  court  refused  to  do.  We  have 
examined  the  record  and  find  no  such  request. 

2.  It  is  next  contended  that  the  court  erred  in  admit- 
ting certain  exhibits  in  evidence.  We  have  repeatedly 
held  that,  "when  a  cause  is  tried  to  the  court  without  the 
intervention  of  a  jury,  the  judgment  will  not  be  reversed 
on  the  ground  of  the  admission  of  immaterial  or  incom- 
petent evidence,  if  sufficient  material  and  competent  evi- 
dence was  introduced  and  adinitted  to  sustain  the  finding 
of  the  court."  Richardson  v.  Doty,  25  Neb.  420.  Dewey 
V.  Allgire,  37  Neb.  6 ;  Liha  v.  Lihs,  44  Neb.  143.  This  point, 
therefore,  is  unavailing. 

3.  It  is  next  argued  that  the  evidence  does  not  sustain 
the  judgment  for  70  cents  damages.  This  item  was  for 
telephone  charges  incurred  in  instructin^ii;  an  attorney  to 
bring  this  action.  We  think  this  was  not  a  proper  element 
of  damage,  but  that,  since  plaintiff  was  entitled  to  nominal 
damages  in  any  event,  this  error  is  not  prejudicial  to  an 
extent  worthy  of  notice,  beyond  requiring  the  plaintiff  to 
remit  the  excess  of  65  cents  as  a  condition  of  affirmance. 
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The  defendant  moved  for  a  judgment  in  his  favor  for 
11,500,  less  the  amount  of  the  first  note,  or  the  return  of 
the  property,  less  the  amount  of  this  note.  This  motion 
was  properly  overruled.  Under  the  conditions  of  the 
mortgage  the  whole  debt  became  due  and  payable  at  the 
option  of  the  mortgagee  if  default  was  made  in  the  pay- 
ment of  any  of  the  notes  secured  thereby.  It  exercised 
that  option  and  attempted  to  take  the  property  upon  de- 
fault. The  taking  being  resisted,  this  action  was  brought 
to  recover  possession. 

We  find  no  error  prejudicial  to  defendant  in  the  record, 
and  tlie  judgment  of  the  district  court  is  affirmed,  if  plain- 
tiff remits  the  sum  of  65  cents  within  30  days.  Costs 
taxed  to  appellant. 

Affibmkd. 


Herman  H.  Huette  v.  State  of  Nebraska. 

Filed  November  16,  1910.    No.  16,674. 

1.  Indictment  and  Information:    Motion  to  Qtjash:    Waitsb.    XJndtsr 

the  provisions  of  section  444  of  the  criminal  code,  defects  which 
might  have  been  attacked  by  a  motion  to  quash,  or  a  plea  in 
abatement,  are  waived  when  a  defendant  pleads  to  the  general 
issue;  and  this  is  true  as  well  when  he  pleads  volimtarily  as 
when  he  stands  mute  and  a  plea  of  not  guilty  is  entered  for  him 
by  the  court.    Trimble  v.  State,  61  Neb.  604. 

2.  Intoxicating  Liquors:    Unlawful  Sale;:     BvroENCE.     Proof  that  a 

defendant,  who  admits  that  he  has  no  license  to  sell  intoxicating 
liquors,  was  requested  to  procure  liquor  for  another,  received  the 
money  therefor,  and  shortly  afterwards  delivered  the  liquor  to 
such  person,  lis  sufficient  to  make  a  prima  facie  case,  and  author- 
izes a  conviction  in  the  absence  of  any  explanation  or  denial. 

Error  to  the  district  court  for  Lancaster  county :   Lin- 
coln Frost,  Judge,    Affirmed. 

A.  E.  Howard,  W.  W.  Towle  and  Price  &  Abbott,  for 
plaintiff  in  error. 

William  T.  Thompson,  Attorney  General,  and  O^orge 
W.  Ayres,  contra. 
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Letton,  J. 

Plaintiff  in  error,  hereinafter  called  "defendant,"  was 
prosecuted  for  the  sale  of  liquor  in  the  city  of  Lincoln 
without  a  license.  He  was  arrested  and  brought  before  the 
police  judge  of  that  city,  whereupon  he  filed  an  affidavit 
for  a  cliange  of  venue,  alleging  the  interest,  bias,  and 
prejudice  of  the  police  judge.  The  affidavit  also  ascribed 
the  same  disqualifications  to  both  of  ,the  justices  of  the 
peace  in  the  city  and  to  another  justice  of  the  peace  in  the 
county,  and  alleged  that  the  next  nearest  justice  of  the 
peace  to  whom  the  objections  did  not  apply  is  A.  J.  Baker 
of  Havelock,  Nebraska,  a  justice  of  the  peace  of  Lancaster 
county.  The  application  for  a  change  of  venue  was  over- 
ruled, and  the  defendant  bound  over.  On  June  21,  1909, 
at  the  next  term  of  the  district  court,  information  was 
filed  by  the  county  attorney.  The  record  shows  that  the 
defendant  was  arraigned  upon  the  3d  of  July,  1909,  and 
that,  the  defendant  standing  mute,  the  court  entered  for 
him  a  plea  of  "not  guilty."  The  case  was  then  continued 
until  the  next  term  of  the  court.  At  the  next  term  of  court 
a  motion  to  quash  the  information  was  filed  on  the  grounds 
that  no  preliminary  examination  had  been  had,  and  that 
there  was  a  defect  apparent  upon  the  face  of  the  record,  in 
this,  that  the  defendant  was  not  granted  a  change  of  venue 
as  provided  by  law.  This  motion  was  overruled,  and  af- 
terwards the  defendant  was  put  upon  his  trial,  found 
guilty,  and  a  fine  imposed. 

The  principal  question  presented  is  upon  the  overruling 
of  the  motion  to  quash  the  information.  Section  444  of 
the  criminal  code  provides :  "The  accused  shall  be  taken 
to  have  waived  all  defects  which  may  be  excepted  to  by  a 
motion  to  quash,  or  a  plea  in  abatement,  by  demurring  to 
an  indictment  or  pleading  in  bar,  or  the  general  issue." 
We  have  repeatedly  held  that  defects  which  should  have 
been  raised  by  a  motion  to  quash  or  a  plea  in  abatement 
are  waived  when  a  defendant  pleads  to  the  general  issue. 
Korth  V.  State,  46  Neb.  631;  Reinoehl  v.  State,  62  Neb. 


800  NEBRASKA  REPORTS.  [VOL.  87 


Huette  V.  State. 


619 ;  Goddard  v.  State,  73  Neb.  739.  In  Trimble  v.  State, 
61  Neb.  604,  the  facts  were  that  the  defendants,  when 
arraigned,  stood  mute  and  refused  to  plead  to  the  infor- 
mation. The  court  then  entered  for  them  a  plea  of  not 
guilty.  On  the  day  of  trial  they  filed  a  motion  to  quash 
the  information,  which  the  court  ordered  stricken  from 
the  files.  It  was  argued  that  in  such  case  the  provisions  of 
section  444,  supra,  did  not  apply.  The  court  said :  "Such 
action  of  the  court  was  for  the  benefit  of  defendants,  and 
they  knew  such  a  plea  would  be  entered  on  the  records  for 
them,  if  they  made  no  plea  themselves,  and  when  so  en- 
tered it  became  their  plea,  which  they  could  have  with- 
drawn at  any  time,  by  leave  of  court,  precisely  the  same 
as  if  they  had  made  the  plea  in  the  first  instance.  We 
have  no  doubt  that  the  provisions  of  the  section  quoted 
are  applicable  to  this  case."  These  cases  are  decisive  of 
this  question.  The  motion  to  qiiash  in  this  case  was 
presented  while  the  plea  in  bar  still  stood,  and  was  prop- 
erly overruled. 

It  is  also  contended  that  the  evidence  is  insufficient; 
that  the  defendant  did  not  sell  the  liquor,  but  acted 
merely  as  a  messenger  for  the  buyer.  It  is  shown  that 
the  witness  Cook  asked  the  defendant,  who  for  some  days 
had  been  in  the  habit  of  standing  at  or  near  the  corner 
of  Twelfth  and  O  streets  in  the  city  of  Lincoln,  ijP  he  could 
get  him  something  to  drink,  and  gave  him  a  dollar.  In  a 
short  time  defendant  returned  and  handed  Cook  a  bottle 
of  whiskey.  It  was  admitted  in  open  court  that  defend- 
ant had  no  license  to  sell  intoxicating  liquors.  No  testi- 
mony was  offered  in  his  behalf.  We  think  this  evidence, 
unexplained,  is  sufficient  to  make  a  prima  facie  case.  It 
is  true  that  an  explanation  might  have  shown  that  the 
defendant  was  not  guilty,  and  that  he  was  merely  acting 
as  Cook's  agent.  It  is  said  in  2  Woollen  and  Thornton, 
Law  of  Intoxicating  Liquors,  sec.  694 :  "While  the  burden 
is  always  on  the  prosecution  to  show  beyond  a  reasonable 
doubt  that  the  defendant  made  the  ill^al  sale  charged, 
yet  the  evidence  may  be  such  as  to  require  him  to  accounv 
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for  his  actions  if  he  desires  an  acquittal.  As  has  been 
said,  it  is  inunaterial  whether  or  not  the  defendant  owned 
the  liquor  he  sold,  if  he  sold  it  as  his  own  or  without  au- 
thority. So  likewise  a  sale  of  liquor  by  a  defendant, 
unexplained,  raises  the  presumption  that  the  liquor  he 
sold  was  his  own  liquor."  See,  also,  Mack  v.  State,  116 
Ga.  546,  42  S.  E.  776;  State  v.  Russell,  6  Pennewill  (Del.) 
573,  69  Atl.  839 ;  Billupa  v.  State,  107  Ga.  766,  33  S.  E. 
659;  23  Cyc.  2566.  Under  the  circumstances  we  are  of 
opinion  that  the  jury  were  warranted  in  finding  the  de- 
fendant guilty. 

While  the  question  is  not  directly  involved,  we  think  it 
not  improper  to  say  that  the  application  for  a  change  of 
venue  should  have  been  granted  and  the  cause  transferred 
to  a  justice  of  the  peace  in  the  city  of  Lincoln  in  accord- 
ance with  the  provisions  of  the  Lincoln  charter.  The 
statute  gives  the  police  judge  no  discretion. 

Finding  no  error  in  the  proceedings,  the  judgment  of 
the  district  court  is 

Affirmed. 


State,  ex  rel.  George  Bayer,  relator,  v.  George  O, 
JuNKiN,  Secretary  of  State,  respondent. 

Filed  Notembeb  16,  1910.    No.  16,898. 

1.  Statutes :    Incorporatiow  of  Provisions  by  Reference.     When  the 

provisions  of  a  statute  prescribing  a  method  of  procedure  are 
Incorporated  by  reference  In  a  later  act,  the  provisions  referred 
to  become  a  part  of  the  statute  Incorporating  them,  and  If  the 
first  statute.  Is  repealed  by  the  same  act  the  rules  of  procedure 
Incorporated  continue  In  force  as  a  part  of  the  later  statute. 

2.  :    :    Repeal  of  Former  Acrr.    The  provisions  of  section 

5776,  Ann.  St.  1903  (laws  1897,  ch.  31,  sec.  13),  having  been  In- 
corporated In  chapter  52,  laws  1907,  are  still  effective  as  a  rule 
of  procedure,  even  though  this  section  Is  repealed  by  the  same 
act 

8.  Mandamus:    Elbctionb:    Certification  of  Candidates.     An  action 
to  compel  the  secretary  of  state  to  certify  the  name  of  a  candi- 
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date  nominated  to  fill  a  vacancy  in  a  primary  nomination  is 
premature  if  brought  before  the  expiration  of  three  days  after 
the  filing  of  the  certificate  of  nomination. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel respondent  to  certify  the  name  of  relator  as  a  can- 
didate for  .state  senator.    Action  dismissed. 

T.  J.  Doyle  and  O,  L.  De  L(wy,  for  relator. 

William  T.  Thompson,  Attorney  General^  and  George 
^Y,  Ay  res,  contra^ 

Letton,  J. 

This  is  a  mandamus  proceeding  to  compel  the  secretary 
of  state  to  certify  the  name  of  George  Sayer  as  the  candi- 
date of  the  people's  ind(»pendent  party  for  state  senator 
for  the  Twontv-ninth  senatorial  district  for  the  election 
to  be  held  November  8,  1910. 

Tlie  respondent  admits  that  on  the  24th  of  September, 
1910,  tlie  relator  was  named  at  a  meeting  of  the  com- 
mittee of  tlie  people's  independent  party  for  the  Twenty- 
ninth  senatorial  district  as  the  nominee  of  that  party  to 
fill  an  alleged  vacancy  caus(.*d  by  the  alleged  declination 
of  one  W.  H.  McGowan  to  run  as  the  candidate  for  sena- 
tor of  said  party  in  said  district,  and  that,  although 
requ(\sted,  he  as  secretary  of  state  has  refused  to  place 
the  name  of  the  relator  upon  the  official  ballot  or  to  cer- 
tify the  same  to  the  county  clerks  of  the  respective  coun- 
ties comi)rising  that  district.  It  is  also  admitted  that  no 
names  were  printed  on  the  ballots  for  the  primary  elec- 
tion as  candidates  of  that  party;  that  four  persons  each 
received  one  vote  as  the  nominee  of  that  party  for  that 
office  at  the  primary,  the  name  being  written  in;  that 
the  canvassing  board  practically  casti  lots,  and  that  the 
choice  fell  on  W.  H.  McGowan,  who  was  at  once  notified 
of  the  result;  that  McCiowan  did  not  within  ten  days 
tliereafter  file  an  acceptance  of  the  nomination,  and  has 
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never  notified  respondent  in  any  way  that  he  declined  the 
nomination.  Two  certificates  of  nomination  were  filed 
with  respondent.  The  first  certificate  filed  was  lacking 
in  several  essential  particulars^  and  the  respondent  prop- 
erty refused  to  act  upon  it.  A  second  certificate  comply- 
ing with  the  statute  was  filed  on  the  27th  day  of  October, 
1910,  and  an  amended  petition  based  thereon  Avas  filed  on 
October  29.  It  is  unnecessary  to  discuss  the  defects  in 
the  first  certificate. 

The  main  contention  of  the  respondent  is  that  the  mere 
fact  that  the  name  of  a  person  was  written  in  the  primary 
ballot  as  a  candidate  of  the  people's  independent  party 
for  the  office  of  state  senator  did  not  constitute  a  nomina- 
tion, without  an  acceptance  within  ten  days;  that  Mc- 
Gowan  did  not  accept,  and  therefore  never  became  the 
candidate  of  the  party;  and,  if  he  was  not  a  candidate, 
there  was  no  vacancy  to  fill.  He  further  contends  that, 
conceding  that  McGowan  was  nominated,  the  provisions 
of  sections  11  and  13,  ch.  31,  laws  1897,  with  relation  to 
the  declination  of  and  refusal  to  accept  nominations  were 
not  complied  with  by  Mr.  McGowan,  and  hence  the  com- 
mittee had  no  power  to  act.  We  are  of  opinion  that  sec- 
tion 4,  ch,  50,  laws  1909  (amending  section  5869,  Ann. 
St.  1907),  which  provides  in  substance  that,  should  any 
person  whose  name  is  written  in  the  ballot  as  a  candidate 
for  an  office  receive  the  highest  number  of  votes  at  the 
primary  election,  and  within  ten  days  file  an  acceptance 
of  the  same,  he  shall  be  deemed  the  regular  candidate  of 
that  party  for  the  office,  controls,  and  repeals  by  implica- 
tion so  much  of  the  sections  relied  upon  as  are  inconsist- 
tent  therewith.  That,  when  McGowan  was  declared  the 
nominee  by  the  canvassing  board,  he  thereby  became  the 
nominee  of  that  political  party  for  that  office ;  that  he  had 
the  option  of  becoming  the  candidate  for  the  office  by 
filing  his  acceptance  within  ten  days,  but,  failing  to  do 
so,  the  nomination  became  ineffective,  the  party  had  no 
candidate  in  the  field,  and  a  vacancy  ipso  facto  occurred. 
This  vacancy,  under  section  13,  ch.  31,  laws  1897,  the 
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committee  of  that  particular  party  was  authorized  to  fill, 
and  to  certify  the  nomination  to  the  secretary  of  state. 

It  is  contended,  however,  that  this  section  was  repealed 
by  chapter  66,  laws  1905,  or,  if  not  affected  by  that  act,  by 
chapter  52,  laws  1907.  We  think  the  1905  act  does  not 
apply,  since  by  its  title  the  act  provides  only  for  primary 
elections  in  counties  having  a  population  of  more  than 
125,000  inhabitants,  and  this  section  is  only  repealed  "so 
far  as  the  same  conflicts  with  the  provisions  of  this  act" 
Chapter  52,  laws  1907,  specifically  repeals  section  5776 
Ann.  St.  1903,  together  with  a  number  of  other  sections 
of  this  statute.  Section  5776  is  section  13  of  ch.  31,  laws 
1897,  relating  to  the  filing  of  vacancies.  In  the  absence 
of  anything  in  the  act  to  the  contrary,  this  would  be  an 
effective  repeal.  However,  section  27  of  the  same  act 
(laws  1907,  ch.  52)  provides:  "Vacancies  occurring  upon 
any  party  ticket  after  the  holding  of  any  primary  shall 
be  filled  by  a  majority  vote  of  the  party  committee  of  the 
city,  district,  county  or  state,  as  the  case  may  be,  and  a 
certificate  of  such  nomination  shall  be  filed  as  required 
by  section  5776  of  Cobbey's  Annotated  Statutes,  1903.'' 

It  is  a  well-known  principle  of  statutory  construction 
that  when  a  portion  of  an  act  is  incorporated  by  reference 
in  a  later  act,  if  the  first  act  is  repealed,  it  will  not  affect 
the  later  statute  which  by  reference  has  embodied  within 
itself  the  provisions  of  the  former  act.  Shull  v.  Barton, 
58  Neb.  741 ;  Schwenke  v.  Union  Depot  &  R.  Co.,  7  Colo. 
512;  1  Sutherland  (Lewis)  Statutory  Construction  (2d 
ed.)  sec.  257.  Applying  this  principle,  and  construing  the 
provisions  of  section  27,  ch.  52,  laws  1907,  and  of  section 
13,  ch.  31,  laws  1897  (Ann.  St.  1903,  sec.  5776),  together, 
we  are  of  opinion  that  the  committee  was  authorized  to 
fill  the  vacancy  and  certify  the  nomination  to  the  secre- 
tary of  state.  This  having  been  done  upon  the  27th  of 
October,  more  than  eight  days  before  the  election,  it  be- 
came the  duty  of  that  officer  to  certify  the  name  of  the 
relator  to  the  county  clerks  of  the  resi)ective  counties 
comprising   the   Twenty-ninth    senatorial   district.      The 
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itute  {laws  1907,  ch.  52,  see.  42),  however,  provides 
■ee  days  after  tlie  filing  of  a  certificate  of  nomination 
tliin  which  olijections  to  the  placing  of  the  name  upon 
)  ballot  may  be  filed.  Three  days  had  not  elapsed  from 
s  time  of  filing  the  certificate  of  nomination  when  the 
landed  petition  was  filed,  and  hence  the  respondent 
,s  under  no  legal  duty  to  issue  the  certificate  at  that 
le.  We  are  of  opinion,  however,  that  at  the  expiration 
the  time  limited,  if  no  objections  are  filed  ,iu  Uie  mean- 
le,  it  will  be  his  duty  so  to  do. 

This  action,  being  prematurely  brought,  is  dismissed  at 
i  relator's  cost 


A.NNia  G.  Slabauoh,  appbllbb,  v.  Omaha  Elbotbio 
Light  &  Powbb  Company,  appellant. 

Filed  Notkmbbb  16,  1910.    No.  16,OS7. 

EHectrlc  light  Companleo:  Injubt  TO  Trees:  Liabilitt.  In  tht 
absence  of  a  valid  leglalatlve  act  or  munlciiial  ordinance  grant 
Ing  to  pubUc  service  corporations  authorlt?  to  trim  shade  treei 
growing  In  tbe  streets  of  metropolitan  cities  wlUiout  compensa 
ting  the  abutting  owner  for  damages  thereby  Inflicted,  and  en 
acted  before  the  lot  owner  plants  trees  In  that  part  of  the  street 
contiguous  to  his  lot,  an  electric  light  company  Is  liable  to  the 
owner  tor  damages  accruing  to  hla  lot  by  reason  of  such  trim- 
ming. 

Limitation  of  Actlona;  Irjuby  to  Tbeeb.  In  such  a  esse,  the 
statute  ot  limitations  does  not  commence  to  run  In  favor  of  the 
electric  light  company  until  It  trims  the  trees. 

Appeal  from  the  district  court  for  Douglas  county  > 
iBAHAM  L.  Sutton,  Judge.    A0irmed, 

Weaver  d  Oilier  and  W.  W.  Morsman,  for  appellant. 

W.  W.  Slabaugh,  Shottoll  £  Shotwell  and  0.  N.  Mc- 
fresh,  contra^ 
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Root,  J. 

This  is  an  action  for  damages  caused,  as  allied  by  the 
defendant,  in  trimming  shade  trees  in  a  street  and  con- 
tiguous to  the  plaintiflf's  lot.  The  plaintiff  prevailed,  and 
the  defendant  appeals. 

There  is  no  conflict  in  the  evidence.  In  1884  the  city 
council  of  the  city  of  Omaha  granted  to  the  defendant's 
assignor  a  franchise  to  transact  a  general  electric  light 
business  in  said  city,  and  granted  said  assignor  a  right  of 
way  upon  and  over  the  streets,  alleys  and  public  grounds 
in  said  city  for  the  purpose  of  erecting  and  maintaining 

• 

the  poles,  wires  and  appurtenances  neceasary  for  the 
transaction  of  said  business.  In  1895  the  plaintiff  pur- 
chased a  lot  in  said  city.  At  that  time  two  maple  trees 
were  growing  between  the  sidewalk  and  the  curb  line  in 
that  part  of  Fortieth  street  contiguous  to  said  real  estate. 
About  1902  the  defendant  erected  poles  and  attached 
wires  thereto  in  the  line  of  said  trees  in  said  street.  At 
that  time  the  wires  were  suspended  above  the  trees.  Sub- 
sequently limbs  of  the  trees  grew  up  to,  among  and  above 
said  wires  and  interfered  therewith.  In  1908  the  build- 
ing inspector  of  said  city  gave  the  defendant  permission 
to  trim  the  trees,  and,  without  the  plaintiif' s  knowledge 
or  consent,  its  servants  cut  off  the  limbs  within  the  center 
of  the  head  of  the  trees  some  15  feet  below  tlie  tops  thereof, 
thereby  damaging  them  and  depreciating  the  value  of  the 
plaintiff's  property.  The  plaintiff  charges  that  the  de- 
fendant acted  maliciously,  unlawfully  and  wilfully  in 
trimming  her  trees.  The  court  instructed 'the  jury  that, 
if  they  found  from  a  preponderance  of  the  evidence  that 
the  defendant  by  trimming  said  trees  damaged  the  plain- 
tiff's lot,  they  should  find  in  her  favor. 

The  defendant  does  not  argue  that  the  damages  are 
excessive,  but  its  counsel  contend  that  tlie  evidence  does 
not  establish  that  the  defendant  acted  maliciously  or  un- 
lawfully, nor  prove  that  the  plaintiff's  trees  were  trimmed 
more  severely  than  was  necessary  to  enable  the  defendant 
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to  safely  and  successfully  convey  currents  of  electricity 
over  its  wires,  and  for  these  reasons  the  defendant  is  not 
liable  for  such  damages  as  the  plaintiff  may  have  suffered. 
The  defendant  admits  that  the  plaintiffs  grantor  had  the 
right  to  plant,  and  she  had  the  authority  to  maintain,  the 
trees  in  question,  but  that  the  defendant  also  had  author- 
ity to  construct  and  maintain  its  poles  and  wires  in  said 
streets,  and  that  the  individual's  right  to  maintain  the 
trees  is  at  all  times  subordinate  to  a  superior  authority  on 
the  part  of  the  defendant  to  trim  or  remove  them  when- 
ever such  action  might  become  necessary  in  the  construc- 
tion or  maintenance  of  its  electric  light  plant.  It  is  fur- 
ther argued  that,  since  the  defendant's  right  to  use  the 
street  was  granted  in  1884,  the  plaintiffs  cause  of  action 
accrued  at  that  date  and  the  statute  of  limitations  bars 
a  recovery  in  the  instant  case. 

1.  It  may  be  conceded  that  the  proof  fails  to  establish 
that  the  defendant's  servants  acted  maliciously  in  trim- 
ming the  plaintiff's  trees,  and  yet  there  is  suflScient  evi- 
dence to  support  the  verdict.  The  allegations  with  resj^ct 
to  malice  and  unlawful  acts  were  and  are  immaterial; 
they  could  have  been  stricken  from  the  petition,  and  were 
properly  ignored  by  the  court  in  its  charge  to  the  jury. 
The  city  of  Omaha  holds  title  to  its  streets  and  alleys  in 
trust  for  the  benefit  of  the  public.  Jayncs  v.  Omaha 
Street  R.  Co.,  53  Neb.  631.  The  city  council  had  authority 
to  grant  the  defendant's  assignor  a  right  of  way  over  the 
streets  and  alleys  in  the  city  for  the  construction  and 
maintenance  of  the  poles  and  wires  in  question,  and  the 
use  of  those  streets  for  that  puri>ose  is  a  public  use.  City 
of  Plattsmonth  v.-  Nebraska  Telephone  Co,,  80  Neb.  460. 
It  the  defendant  had  the  right  under  its  franchise  to  trim 
the  plaintiffs  trees,  but  in  the  exercise  of  tliat  authority 
it  damaged  her  property,  it  should  respond  in  damages 
under  section  21,  art.  I  of  the  constitution,  which  reads: 
"The  property  of  no  pers(m  shall  be  taken  or  dumuged 
for  public  use  without  just  compensation  therefor." 
Hcunnon  v.  City  of  Omaha^  17  Neb.  548;  City  of  Platts- 
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mouth  V.  Boecky  32  Neb.  297 ;  City  of  Omaha  v.  Floods  57 
Neb.  124;  Jo/ynes  v,  Omaha  Street  R.  Co.,  53  Neb.  631; 
Bronson  v.  Alhion  Telephone  Co.,  67  Neb.  Ill;  Brown  v. 
Asheville  Electric  Co.,  138  N.  Car.  533,  69  L,  R.  A.  631; 
titate  V,  Oraeme,  130  Mo.  App.  138;  Daily  v.  State,  51 
Ohio  St.  348.    . 

The  defendant's  counsel  argue  with  great  force  and 
learning  that  the  owner  of  plaintiflPs  lot  at  the  time  the 
trees  were  planted  was  charged  with  notice  that  in  the 
proper  use  of  said  street  for  a  public  purpose  it  naight  be- 
come necessary  to  trim  or  even  remove  the  trees,  and  her 
propeiiy  rights  therein  are  subject  to  the  greater  right  of 
the  public,  and  that  the  defendant  stands  in  the  shoes  of 
the  public  with  respect  to  the  acts  referred  to  in  the  peti- 
tion. There  is  no  proof  in  the  record  that  the  city  council 
of  the  city  of  Omaha  ever  enacted  an  ordinance  for  the 
purpose  of  controlling  the  planting  or  maintenance  of 
shade  trees  upon  the  streets  of  said  city,  or  providing 
that  such  trees  might  be  trinmied  or  removed  whenever 
tliey  interfered  with  the  public  service,  and  without  com- 
pensation to  the  lot  owner,  or  that  said  trees  were  planted 
subject  to  any  ordinance  other  than  one  directing  that 
limbs  of  shade  trees  shall  not  be  permitted  to  grow  within 
a  certain  distance  of  the  sidewalks  in  said  city,  nor  is 
there  any  proof  that  tlie  plaintiff  in  maintaining  her  trees 
in  the  condition  in  wliich  they  existed  before  defendant 
trimmed  them  violated  any  ordinance  of  the  city.  The 
defendant,  therefore,  must  justify  under  the  terms  of  its 
franchise  and  the  constitution  of  the  state.  An  applica- 
tion of  the  fundamental  law  to  the  record  in  this  case 
amply  supports  the  judgment  of  the  district  court. 

2.  To  tlie  argument  that  the  plaintiff's  cause  of  action 
arose  in  1884,  it  is  sufficient  to  say  the  owner  of  the  plain- 
tiff's lot  could  not  know  at  that  time  that  the  defendant 
would  erect  the  poles  and  string  the  wires  in  question,  nor 
could  the  plaintiff  have  known  when  the  wires  were 
strung  that  defendant  would  years  thereafter  trim  her 
trees,  and  thereby  damage  her  property.     It  was  feasible 
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to  remove  such  wires  to  the  alley,  and  it  was  possible  they 
would  be  placed  in  conduits  beneath  the  surface  of  the 
street  before  the  necessity  might  arise  for  trimming  the 
trees.  The  plaintiff's  cause  of  action  arose  when  her 
property  was  damaged,  and  the  statute  does  not  bar  that 
action. 
The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 
Letton,  J.,  concurring  in  conclusion. 

I  concur  in  the  affirmance,  but  do  not  agree  to  much 
that  is  said  in  the  opinion.  The  petition  alleges  a  wilful 
and  malicious  cutting,  breaking,  and  injury  of  plaintiff's 
trees  and  damage  to  her  property.  The  answer  pleads 
defendant's  franchise,  and  that  it  was  ne(*essary  to  trim 
the  trees  in  order  to  carry  on  its  business.  The  evidence 
for  the  plaintiff  clearly  showed  a  reckless  and  wanton 
mutilation  of  the  trees.  This  evidence  was  not  contra- 
dicted, nor  was  any  proof  offered  to  show  that  the  whole- 
sale cutting  was  reasonably  necessary.  The  fact  of  the 
existence  or  nonexistence  of  malice  as  charged  is  imma- 
terial. With  the  issues  and  proof  in  this  condition,  the 
verdict  was  justified.  The  court  instructed  the  jury  prop- 
erly as  to  the  measure  of  damages,  and  the  general  in- 
structions as  to  the  right  of  plaintiff  to  recover  damages 
could  not,  under  the  proofs  in  this  case,  prejudice  the  de- 
fendant. The  wires  when  erected  were  above  and  clear 
of  the  trees,  and  the  growth  of  the  trees  extended  the 
limbs  among  the  wires.  Under  these  circumstances  I 
think  the  defendant  had  the  right  to  trim  the  trees  so 
often  and  to  the  extent  that  was  reasonably  necessary  to 
exercise  its  franchise,  but  that  this  right  should  have 
been  exercised  in  such  a  manner  as  to  inflict  as  little  in- 
jury as  possible  to  the  property;  that  if  it  neglected  for 
years  to  trim  and  thus  allowed  tlie  growth  of  large  limbs 
the  removal  of  which  would  mutilate  and  damage  the 
trees,  it  would  be  liable  for  such  damages  to  the  property 
rights  of  the  tree  owner  as  might  be  thereby  occasioned. 


•*     • 
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I  am  further  of  opinion,  to  quote  the  language  of  the 
opinion  in  Southern  Bell  Telephone  d  Telegraph  Go,  v, 
Francis,  109  Ala.  224,  31  L.  R.  A.  193,  that,  "if  the  city 
or  other  corporation  invested  with  the  right  of  eminent 
domain,  acting  under  municipal  authority,  proceeds  to 
cut  or  trim  trees  planted  on  a  sidewalk  by  the  owner  of 
abutting  property  under  lawful  authority,  when  no  ne- 
cessity for  such  cutting  exists,  or  when  the  cutting  clearly 
exceeds  the  necessity,  and  consequential  injurj^  results 
therefrom  to  such  abutting  property,  the  o\\Tier  will  have 
his  appropriate  remedy  at  law  to  redress  the  injury." 

Reese,  C.  J.,  concurring. 

I  concur  in  the  affirmance  of  the  judgment  of  the  dis- 
trict court.  I  do  not  believe  that  any  corporation  or  per- 
son has  any  higher  right  to  the  property  of  another  than 
has  the  owner  himself,  even  though  that  corporation  br 
person  be  in  the  enjoyment  of  a  "franchise,"  or  it  be  what 
is  known  as  a  "public  service"  corporation  or  person.  The 
fact  that  the  city  has  conferred  upon  defendant  the  right 
to  use  the  streets  for  its  poles  and  wires — ^and  that  is  all 
there  is  of  the  so-called  franchise — does  not  give  it  the 
right  to  injure  or  destroy  the  property  of  others  without 
compensation  any  more  than  it  gives  a  private  individual 
the  right  to  destroy  or  injure  the  property  of  his  neighbor 
which  happens  to  be  in  his  way  or  renders  the  enjoyment 
of  his  own  any  the  less.  The  trees  were  rightfully  grow- 
ing on  and  in  connection  with  plaintiff's  property  at  the 
time  the  alleged  franchise  was  granted.  According  to  the 
usual  course  of  nature,  those  trees  would  grow  up.  As 
well  might  defendant  have  chopped  them  down  in  antici- 
pation of  their  natural  upward  growth  as  to  wait  until 
they  had  become  more  valuable,  and  then,  without  con- 
sent or  payment  and  by  tlie  force  and  authority  of  might, 
practically  ruin  them.  The  rights  of  persons  ought  to  be 
held  just  as  sacred  as  the  rights  of  property,  and  of  the 
single  individual  as  sacred  as  those  of  the  multitude. 
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Sedgwick,  J.,  dissenting. 

The  city  has  title  to  its  streets,  as  stated  in  the  ma- 
jority opinion,  and  can,  of  course,  regulate  and  control 
the  use  of  the  streets  in  planting  and  maintaining  trees 
therein  and  in  the  use  of  poles  and  wires  for  public  serv- 
ice. It  is  said  in  the  opinion  that  the  council  had  author- 
ity to  grant  a  right  of  way  over  the  streets  for  these  poles 
and  wires,  and  that  the  use  of  the  streets  for  that  purpose 
is  a  public  use,  and  "if  the  defendant  had  the  right  under 
its  franchise  to  trim  the  plaintiff's  trees,  but  in  the  exer- 
cise of  that  authority  it  damaged  her  property,  it  should 
respond  in  damages  under  section  21,  art.  I  of  the  consti- 
tution, which  reads:  ^The  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation therefor.^  ^' 

This,  it  seems  to  me,  fails  to  decide  the  questions  pre- 
sented. Did  the  defendant  have  the  right  to  occupy  the 
space  which  the  city  had  allowed  it  to  take  under  its  fran- 
chise to  the  exclusion  of  all  except  the  city?  If  it  did, 
should  the  plaintiff  have  prevented  her  trees  from  infring- 
ing ui)on  that  space,  and,  if  she  neglected  that  duty,  would 
she  thereby  become  a  trespasser?  If  the  defendant  found 
the  animals  or  trees  of  others  trespassing  upon  its  prop- 
erty and  so  injuring  the  service, . would  it  have  the  right 
to  remove  such  encroachments  in  a  reasonable  and  pru- 
dent manner?  These  are  the  questions,  as  it  appears  to 
me,  that  ought  to  be  decided  in  this  case.  If  the  defend- 
ant had  a  right  to  the  space  it  occupied,  and  for  tl^at  rea- 
son had  the  riglit  to  prevent  the  plaintiff  from  crowding 
into  that  space  with  her  trees,  the  trimming  of  the  trees 
is  not  taking  or  damaging  them  for  public  use  any  more 
than  if  the  city  should  trim  them  to  prevent  them  from 
interfering  with  tlie  use  of  the  sidewalk.  As  well  hold 
that  to  drive  trespassing  animals  from  the  capitol  grcmnds 
would  be  dainnging  them  for  public,  use.  It  might,  of 
course,  be  a  great  damage  to  them  if  they  could  not  ob- 
tain feed  elsewhere,  but  the  act  of  driving  them  away 
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Hhnry  J.  Seng,  appellant,  v.  Jesse  O.  Payne  bt  al., 

APPELLEES. 

Filed  Novembbb  16,  1910.    No.  16,163. 

L  Drains:  Pleading.  An  allegation  In  a  petition  to  county  commis- 
sioners requesting  them  to  locate  and  construct  a  public  ditch 
according  to  the  provisions  of  article  I,  ch.  89,  Comp.  St  1909. 
that  certain  described  tracts  of  land  owned  by  the  petitioners 


would  not  be  within  the  constitutional  prohibition.  I 
understand  the  above  language  quoted  from  the  majority 
opinion  to  mean  that  the  ccJurt  intends  to  hold  that,  be- 
cause the  original  location  of  the  lines  and  poles  along 
this  street  cast  an  additional  burden  upon  the  adjacent 
property,  therefore  each  trimming  of  the  trees  from  time 
to  time,  to  prevent  their  infringing  upon  these  lines  and 
poles,  will  be  an  additional  damage  op  taking  of  the  prop- 
erty for  public  use.  I  think  I  ought  to  protest  against 
such  holding. 

If  the  occupation  of  the  space  in  the  street  allotted  to 
defendant  and  the  proper  maintenance  of  its  lines  and 
poles  within  that  space  to  the  exclusion  of  the  owner  of 
the  adjacent  lots  in  any  way  affected  and  lessened  the 
value  of  the  lots,  damages  to  the  lots  so  caused  might  be  ] 

claimed  or  waived  when  the  lines  and  poles  were  located 
and  the  burden  thereof  cast  upon  the  adjacent  lots. 
Afterwards  damages  caused  by  any  improper  or  unlawful 
use  of  the  space  appropriated  or  by  negligent  or  malicious 
conduct  on  the  part  of  defendant  in  the  use  of  its  prop- 
erty and  rights  could  be  recovered  by  the  party  injured, 
but  not  damages  caused  by  the  original  occupation  of  the 
street  and  the  lawful  use  of  the  franchise  and  location 
granted  to  defendant  by  the  city.  Damages  caused  by  the 
original  location  of  the  lines  and  poles  or  that  necessarily 
resulted  therefrom  are  presumed  to  have  been  received  or 
waived  at  the  time  of  the  appropriation  of  the  space  al- 
lotted by  the  city  for  that  purpose. ' 
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will  be  drained  by  the  ditch,  is  a  sufficient  statement  that  the 
petitioners'  land  will  be  benefited  by  the  improvement. 

2. :    Bond:    VAi.roiTY.    A  bond  conditioned  as  required  by  the 

statute,  signed  by  two  individuals.  If  approved  and  accepted  by 
the  commissioners.  Is  not  void  because  signed  by  the  petitioners 
only. 

3. :    :    Approval:    Prbsumptions.    If  the  bond  is  filed  in 

the  office  of  the  county  clerk  and  the  commissioners  locate  and 
coBstruct  the  ditch,  it  will  be  presumed,  20  years  thereafter,  that 
the  bond  waa  approved,  although  no  record  was  made  of,  and  no 
witness  testifies  to,  the  precise  fact 

4.  :    Findings  of  County  Board:    Sufficibnot.    A  finding  made 

by  the  county  board  after  a  personal  Inspection  of  the  line  of 

.  the  proposed  improvement,  and  entered  by  the  clerk  on  the 
journal  of  the  board,  that  the  ditch  Is  necessary  for  the  benefit 
of  the  traveling  public,  conducive  to  the  good  health  of  the  vi- 
cinity, and  the  route  prayed  for  is  the  most  practicable  route  for 
the  ditch,  is  a  substantial  compliance  with  the  provisions  of 
section  5,  art.  I,  ch.  89,  Comp.  St.  1909. 

5.  Estoppel:    Drains:     Location.     Where  the   owner   of   real   estate 

joins  in  a  petition  to  the  county  commissioners  to  locate  a  public 
ditch  upon  his  land,  and  subsequently,  after  the  bond  required 
by  statute  has  been  given  and  approved  and  findings  have  been 
made  and  entered  on  the  record  as  the  law  requires  before  a 
public  ditch  is  located,  constructs  the  ditch  under  a  contract  with 
the  commissioners  and  is  paid  therefor  out  of  the  proceeds  of 
assessments  levied  upon  his  neighbors'  land,  he  is  estopped  to 
deny  the  authority  of  the  commissioners  to  locate  and  construct 
the  ditch  because  of  Irregularities  in  their  proceedings. 

6.  :  Pleading.  If  the  facts  constituting  an  estoppel  are  suffi- 
ciently pleaded  by  a  defendant,  he  will  be  given  the  benefit  of 
that  defense,  although  the  word  estoppel  does  not  appear  in  his 
pleading. 

7.  Easements:    Notice.     "One  who  purchases  land  burdened  with  an 

open  and  visible  easement  is  ordinarily  charged  with  notice  that 
he  is  purchasing  a  servient  estate."  Arterhurn  v.  Beard,  86  Neb. 
733. 

8.  County  Commissioners:   "Ditch  Fund,"  Use  of.    Section  25,  art  I, 

ch.  89,  Comp.  St.  1881  as  amended  in  1891,  authorizes  county 
commissioners  in  their  discretion  to  use  money  in  the  ditch  fund 
to  pay  for  removing  obstructions  from  and  for  repairing  the 
public  ditches  located  in  their  respective  counties  under  the  pro- 
visions of  article  I  of  said  chapter. 


^^"^^^^^f^^^T 
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9.  Equity:  Multiflicitt  of  Surrs.  "A  court  of  equity,  haying  obtained 
jurifldiction  of  a  cause,  will  retain  it  for  all  purposes,  and  ren- 
der suoh  decree  as  will  protect  the  rights  of  the  parties  before  it, 
and  thus  avoid  unnecessary  litigation."    Buchanan  v.  Origgs,  20 
.     Neb.  165. 

Appeal  from  the  district  court  for  York  county: 
Gbobgb  p.  Cobcx)ran,  JuDGfi.    Affirmed. 

France  d  France,  for  appellant. 

G,  E.  Sandall  and  Power  d  Meeker,  contra. 

Root,  J. 

This  is  an  action  to  restrain  the  defendants  from  ex- 
oreising  an  alleged  right  to  enter  upon  the  plaintiffs  land 
for  the  purpose  of  cleaning  out  a  ditch.  The  defendants 
prevaih^l,  and  the  plaintiff  appeals. 

In  1882,  the  defendant  Payne  owned  the  northwest 
quarter  of  section  20,  in  t^jwnship  9  north,  of  range  3,  in 
York  county,  and  one  Hecht  owned  the  west  one-half  of 
the  northeast  one-fourth  of  said  section.  Mr.  Payne  still 
owns  liis  tract  of  land.  The  land  in  the  northwest  comer 
of  said  section  is  somewhat  lower  than  the  surrounding 
territory,  so  that  before  the  ditch,  hereinafter  referred  to, 
was  constructed  surface  water  after  rainstorms  would 
form  a  pond  covering  about  100  acre^  at  said  point.  To 
remedy  that  situation  ]Messrs.  Payne  and  Hecht  and  other 
ownei*s  of  the  land  in  that  neighborhood  petitioned  the 
county  commisHioners  to  locate  and  construct  a  public 
dit(h  eastward  across  said  northwest  quarter  and  across 
the  greater  part  of  Mr.  Hecht's  land  so  as  to  drain  said 
pcmd.  Tlie  commissioners  located  the  ditch,  and  awarded  a 
contract  for  its  construction  to  Mr.  Hecht  and  a  Mr.  War- 
ren. Tliese  gentlemen  dug  the  drain,  and  were  paid  for 
tlieir  labor  out  of  the  proceeds  of  a  special  assessment 
levied  upon  lands  benefited  by  the  improvement.  So  long 
as  the  ditch  was  kept  open,  it  furnislied  an  outlet  for  the 
surface  waters  that  accumulated  in  said  depression.     At 
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the  time  this  action  was  commenced,  the  ditch  was  par- 
tially filled,  and  in  consequence  after  rainstorms  the  land 
near  the  corner  of  said  section  was  submerged  and  the 
highways  made  impassable.  By  mesne  conveyances  the 
plaintiff,  in  1903,  became  the  owner  of  the  Hecht  land, 
and  now  asserts  that  the  county  commissioners  did  not 
have  jurisdiction  to  construct  the  ditch,  and  he  will  not 
permit  the  defendants  to  repair  said  drain. 

The  plaintiflf^s  counsel  argue  that  the  jurisdictional 
facts  essential  to  authorize  the  commissioners  to  locate 
the  ditch  do  not  exist.  The  alleged  fatal  defects  will  be 
considered,  so  far  as  may  seem  necessary,  in  the  order  in 
which  they  are  referred  to  in  counsel's  brief.  Counsel 
contend  that  the  petition  filed  with  the  commissioners 
does  not  contain  an  allegation  that  any  of  the  signers  own 
land  to  be  affected  by  the  proposed  ditch.  There  is  an 
allegation  in  the  petition  that  the  ditch  will  drain  lands 

•      

owned  by  the  petitioners  Payne,  Warren,  and  Wilkes,  and 
situated  in  definitely  described  secti6ns.  The  petition  is 
suflScient. 

The  plaintiff  complains  that  the  bond  required  by  sec- 
tion 4,  art.  I,  ch.  89,  Comp.  St.  1909,  was  not  given.  A 
bond  conditioned  that  the  makers  thereof  would  "pay  all 
cost  that  may  occur  in  case  the  bord  (board)  of  commis- 
sioners find  against  such  improvement,"  signed  by  two  of 
the  petitioners,  was  produced  by  the  county  clerk  as  part 
of  the  files  of  his  office  in  the  matter  of  the  location  of  the 
ditch.  It  appears  that  the  bond  was  filed,  but  beyond  this 
fact  there  is  no  record  that  the  undertaking  was  approved. 
We  are  of  opinion,  however,  that  at  this  late  day,  in  view 
of  the  action  of  the  board  in  locating  and  constructing 
the  ditch,  the  bond  should  be  held  to  have  been  approved 
by  the  board,  and  that,  although  the  board  cat^'d  have 
demanded  sureties  not  petitioners  for  the  ditch,  yet  they 
were  not  comi)elled  to  do  so,  and  the  bond  under  the  cir- 
cumstances of  this  ca.se  should  be  held  sufficient,  Asch  v, 
Wiley,  lf>  Neb.  41;  Binr/hum  v.  Bluidle,  45  Neb.  82. 

Counsel  further  assert  that  the  county  board  did  not 
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upon  actual  view  find  the  proposed  improvement   was 
necessary  and  conducive  to  the  health,  convenience  and 
welfare  of  the  community.    The  record  discloses  that  two 
of  the  three  commissioners   inspected  the  route  of  the 
proposed  ditch,  reported  that  fact,  and  found  that  the 
"ditch  is  necessary  for  the  benefit  of  the  traveling  public 
and  conducive  to  the  good  health  of  the  vicinity ;  that  the 
rout    (route)    prayed  for  is  the  most  practicable   rout 
(route)  for  such  a  ditch."    The  two  commissioners  con- 
stituted a  quorum  and  could  act  in  the  absence  of  the 
other  member.    While  the  record  does  not  show  that  the 
report  was  formally  approved,  we  are  of  opinion  that  the 
conduct  of  the  commissioners,  in  the  light  of  all  of  the 
surrounding  circumstances,  warrants  a  conclusion  that 
the  report  was  treated  by  the  board  as  a  finding  by  it  of 
tlie  facts  therein  recited.    If  the  record  had  been  attacked 
in  a  direct  proceeding  by  an  interested  person  not  respon- 
sible for  the  conduct  of  the  board,  it  may  be  a  court  would 
have  been  justified  in  holding  that  the  statutory  findings 
had  not  been  made  by  the  board.    But  in  the  case  at  bar 
we  think  the  subsequent  conduct  of  Mr.  Hecht  justified 
the  district  court  in  sustaining  the  proceedings  of  the 
county  board  so  far  as  Hecht  and  those  in  privity  with 
him  are  concerned. 

Finally,  counsel  say  that  notice  was  not  given  to  Mr. 
Hecht.  The  statute  provides  that  after  the  ditch  is  lo- 
(rated  the  commissionei*s  shall  call  to  their  aid  an  en- 
gineer, who  shall  go  upon  the  line  of  the  ditch  as  located 
by  the  commissioners,  survey  and  level  the  drain,  and 
apportion  to  each  tract  of  land  to  be  benefited  by  the  im- 
provement its  proportion  of  earth  to  be  excavated  in  the 
construction  of  the  ditch,  and  shall  also  apportion  the 
benefits  to  accrue  to  the  several  tracts  of  land  and  esti- 
mate the  cost  of  the  drain.  After  notice  to  the  persons 
interested,  the  commissioners  are  authorized  to  equalize 
the  asvsessments  and  levy  them  upon  the  tracts  of  land  to 
be  benefited  by  the  improvement. 

There  is  no  proof  that  notice  was  served  on  Hecht»  but 
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his  land  was  not  assessed.  True,  part  of  his  land  was 
taken  for  the  path  of  the  ditch,  and  there  is  no  proof  that 
he  was  paid  therefor,  but  he  applied  for  and  was  given 
the  contract  for  constructing  the  drain,  and  after  com- 
pleting the  work  was  fully  paid  therefor  out  of  the  assess- 
ments laid  upon  his  neighbors'  farms.  We  are  of  opinion 
that  Mr.  Hecht,  by  his  conduct,  is  estopped  from  objecting 
to  the  jurisdiction  of  the  commissioners  in  the  matter  of 
locating  the  ditch.  Callender  v.  Patterson,  66  Cal.  356; 
Roediger  v.  Drain  Commissioner,  40  Mich.  745;  Harwood 
V.  Drain  Comnmsioner,  51  Mich.  639;  Rowe  v,  Ea^st 
Orange,  69  N.  J.  Law,  600;  Prezinger  v.  Harness,  114 
Ind.  491. 

In  Dakota  County  v.  Cheney,  22  Neb.  437,  it  is  held 
that  a  person  desiring  to  object  to  the  construction  of  a 
public  ditch  should  act  promptly  in  urging  an  objection 
thereto,  and  sliould  not  wait,  with  full  knowledge  of  the 
situation,  until  the  improvement  is  completed  before  at- 
tacking the  authority  of  tbe  commissioners  to  act  in  the 
premises.  Darst  v,  Gi'iffln,  31  Neb.  668;  Gutschow  v. 
Washington  County,  74  Neb.  794. 

Before  Mr.  Seng  purchased  the  land  he  inspected  the 
farm  and  noticed  the  ditch,  and  it  was  apparent  the  drain 
had  been  constructed  for  the  benefit  of  otlier  tracts  of 
land.  If  Mr.  Seng  had  any  doubt  in  his  mind  concerning 
his  neighbors'  rights  in  the  premises,  he  should  have  in- 
quired. Having  failed  to  do  so,  the  plaintiff  is  charged 
with  notice  of  those  rights.  Artcrburn  v.  Beard,  86  Neb. 
733.  The  plaintiff's  counsel  argue  that  the  defendants  do 
not  mention  an  estoppel  in  their  answer.  The  facts  sup- 
porting an  estoppel  are  pleaded,  and  the  defendants 
should  be  given  the  benefit  of  any  defense  supported 
thereby,  whetlier  by  way  of  estoppel  or  otherwise.  City 
Nat.  Bank  v.  Thomas,  46  Neb.  861. 

The  plaintiff  contends  that,  even  though   the  county 

commissioners  did  locate  and  cimstruct  the  ditch,  they 

have  no  authority  to  repair  it  ex<oi)t  upon  a  petition  and 

according  to  the  provisicms  of  section  4  et  seq,,  art.  Ill, 

55 
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ch.  89,  Comp.  St.  1909.  The  proceeding  outlined  in  the 
statute,  supra,  refers  to  drains  established  under  chapter 
115,  laws  1903  (Comp.  St.  1903,  ch.  89,  art  III),  whereas 
the  commissioners  of  York  county  were  proceeding  under 
chapter  51,  laws  1881,  and  amendments  thereto  (Comp. 
St.  1909,  ch.  89,  art.  I ) .  The  act  of  1881  did  not  provide 
for  removing  obstructions  from  a  county  ditch,  but  in  1891 
the  legislature  amended  section  25  of  that  act  so  as  to 
provide  that  money  in  a  county  ditch  fund  might  be  used, 
among  other  things,  to  pay  for  "the  removal  of  any  ob- 
structions that  may  accumulate  in  any  portion  of  any 
ditch."  In  our  judgment  the  legislature  by  the  amend- 
ment of  1891  intended  to  authorize  county  commissioners 
in  their  discretion  to  use  money  in  the  ditch  fund  to  pay 
for  removing  ()l)structions  from  any  public  ditch  con- 
structed under  tlie  provisions  of  article  I,  ch.  89,  Comp, 
St.  1909.  In  Hall  v.  State,  54  Neb.  280,  cited  by  the  plain- 
tilBP,  the  warrant  which  formed  the  basis  for  the  relator's 
demand  for  a  writ  of  mandamus  was  issued  in  ]  889,  and 
the  opinion  is  correct  as  applied  to  the  statute  then  in 
force. 

Finally,  the  plaintilBP  urges  that  the  allegations  in  the 
answer  are  insufficient  to  sustain  that  part  of  the  decree 
giving  the  defendants  affirmative  relief.  The  defendants 
specifically  prayed  for  the  relief  granted  by  tlie  district 
court  and  the  entire  controversy  between  the  parties  was 
before  it.  The  allegations  in  the  petiti(m  and  in  the 
answer,  taken  togetlier,  present  to  the  court  the  plaintiff's 
contention  tliat  he  may  lawfully  obstruct  or  obliterate  the 
ditch  in  question  and  his  denial  of  the  defendants'  author- 
ity to  repair  the  drain.  The  proof  shows  that  the  plaintiff 
lias  obstructed  tlie  ditch,  and  that  he  refuses  to  permit 
those  in  authority  to  remove  such  obstructions.  The 
plaintiff  has  no  right  to  do  the  things  he  is  enjoined  from 
doing,  and  he  is  not  deprived  of  any  legal  right  by  the 
judgment  of  the  court. 

A  court  of  equity,  having  obtained  jurisdiction  of  a 
cause,  should  retain  it  for  all  puri)oses,  and  render  such 
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a  decree  as  will  protect  the  rights  of  the  parties  before  it 
with  respect  to  the  subject  matter  of  the  suit,  and  thus 
avoid  unnecessary  litigation. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 

Affirmed. 


Raeginald  J.  Mack,  appellant,  v.  Arthur  Mack, 

APPELLEE. 

Filed  Novembeb  16,  1910.    No.  16,182. 

1.  Crontract:  Validity  :  Public  Policy.  A  contract  between  a  man 
and  his  stepmother,  who  Is  Uving  apart  from  his  father  for  cause 
sufiScient  to  entitle  her  to  a  divorce,  that,  if  she  will  return  to 
and  care  for  her  husband  during  his  natural  life,  the  stepson 
will  support  her  so  long  as  she  shall  live,  is  not  against  public 
policy. 

2. ;  Consideration.     "The  consideration  of  a  contract  need  not 

move  to  the  promisor.  A  disadvantage  to  the  promisee  Is  suffi- 
cient, although  the  promisor  derives  no  benefit  therefrom." 
Faulkner  v.  Oilhert,  57  Neb.  544. 

Appeal  from  the  district  court  for  Stanton  county: 
Guy  T.  Graves,  Judge.    Reversed. 

Mapes  d  Hazen  and  Allen  &  D(ywling,  for  appellant. 

John  A,  Ehrhardt  and  Andrew  R.  Oleson,  contra. 

Root,  J. 

This  action  is  prosecuted  by  the  plaintiff  against  her 
stepson.  The  plaintiff,  in  substance,  alleges  that  her  hus- 
band became  addicted  to  the  excessive  use  of  intoxicating 
liquors,  and  while  intoxicated  would  assault,  ill-treat  and 
beat  her  so  that  she  was  compelled  for  her  own  safety, 
health  and  peace  of  mind  to  leave  and  live  apart  from 
him;  that  tlie  defendant,  while  the  plaintiff  was  thus  liv- 
ing separate  from  her  liusband,  orally  promised  her  that, 
if  she  would  return  to  her  husband  and  care  for  him  as 
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best  she  could  during  his  natural  life,  the  defendant  would 
support  her  so  long  as  she  should  live;  that,  in  considera- 
tion of  said  promise,  she  returned  to  her  husband  and 
lived  with  and  cared  for  him  during  his  natural  life,  but 
that  the  defendant  has  repudiated  his  agreement.  The 
defendant  admits  that  the  plaintiff  and  his  father  were 
married,  and  denies  all  other  allegations  in  the  i)etition. 
The  court  excluded  all  evidence  offered  to  prove  the  con- 
tract, for  the  alleged  reasons  that  it  is  against  public 
policy,  and  is  not  supported  by  a  consideration.  The 
jury,  in  obedience  to  a  peremptory  instruction,  returned 
a  verdict  for  the  defendant.  For  the  purposes  of  this 
appeal,  we  shall  assume  that  the  promise  was  made  and 
that  the  plaintiff  acted  thereon,  and  shall  confine  the  dis- 
cussion to  the  alleged  illegality  of  the  contract  and  the 
lack  of  consideration  to  support  it. 

In  this  state  marriage  is  a  social  status  which  may  be 
assumed  by  tlie  agreement  of  parties  competent  to  con- 
tract with  reference  thereto.  University  of  Michigan  v. 
McGuckin,  64  Neb.  300.  A  married  woman  in  Nebraska 
may  own,  hold  and  control  her  separate  estate,  engage  in 
business  on  her  own  account,  and  contract  with  her  hus- 
band. Ordinarily  a  married  woman's  financial  transac- 
tions with  her  husband  will  be  upheld.  Currier  v.  Teske, 
84  Neb.  60.  The  marriage  relation  imposes  upon  the  con- 
tracting parties  obligations  so  well  understood  tliat  it  is 
unne(!essary  to  enumerate  them,  but  they  are  reciprocal, 
and  no  husband,  as  a  matter  of  right,  is  entitled  to  his 
wife's  society  or  services  if  he  violates  his  part  of  their 
compact.  If  the  husband  beccmies  an  habitual  drunkard, 
or  is  guilty  of  extreme  cruelty  to  his  wife,  she  may  pro- 
cure a  release  from  the  bonds  of  matrimony  (Comp.  St. 
1909,  ch.  25,  sees.  6,  7),  or  slie  may  depart  from  his  home 
and  live  separate  and  apart  from  him  (Kikel  v,  Kikel,  25 
Neb.  256;  Sample  v.  Sample,  82  Neb.  37). 

In  the  case  at  bar,  if  the  statements  made  by  the  plaiu- 
tift*  in  her  petition  are  true,  she  had  good  grounds  for  a 
divorce  from  her  husband  at  the  time  she  separated  from 
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him,  and  it  follows  as  a  necessary  consequence  that  he 
had  no  claim  in  law  to  her  services  or  society.  Authorities 
are  cited  to  sustain  the  argument  that  the  contract  is  con- 
trary to  public  policy,  and  therefore  void.  In  so  far  as 
those  causes  refer  to  instances  where  the  wife  without 
just  cause,  departed  from  her  husband  and  refused  to  live 
with  or  perform  her  duty  to  him,  they  may  state  the  law 
correctly,  but  the  opinions  that  refuse  to  sustain  a  con- 
tract to  restore  cohabitation  after  it  has  been  interrupted 
by  conduct  of  the  husband  sufficient  to  justify  a  court 
divorcing  him  at  the  wife's  complaint  are  not  in  our 
judgment  based  upon  the  principles  of  right  and  justice. 
Rather  we  approve  the  language  of  Justice  Rapallo  in 
Adams  v.  Adams,  91  N.  Y.  381 :  "Agreements  to  separate 
have  been  regarded  as  against  public  policy,  but  it  would 
be  strangely  inconsistent  if  the  same  policy  should  con- 
demn agreements  to  restore  marital  relations,  after  a 
temporary  separation  bad  taken  place.  While  the  law 
favors  the  settlement  of  controversies  between  all  other 
persons,  it  would  be  a  curious  policy  which  should  forbid 
husband  and  wife  to  compromise  their  differences,  or  pre- 
clude either  from  forgiving  a  wrong  committed  by  the 
other."  See,  also,  Phillips  v.  Meyers,  82  111.  67;  Polsmi 
V.  Stevyart,  167  Mass.  211;  Duffy  v.  White,  115  Mich. 
264. 

The  argument  that  there  was  no  consideration  must 
fail,  if,  as  a  matter  of  fact,  the  wife  was  living  separate 
from  her  husband  for  reasons  sufficient  to  entitle  her  to 
a  divorce.  In  that  event,  by  returning  to  him,  she  waived 
her  right  to  a  divorce  and  rendered  him  services  she  was 
not  obliged  under  those  circumstances  to  perform. 

Neither  can  we  assent  to  the  proposition  that  because 
the  stepson  made  the  promise  there  was  no  consideration 
therefor.  The  consideration  for  a  promise  need  not  move 
to  the  promisor  in  order  to  constitute  a  valid  contract, 
but  a  detriment  suffered  by  the  promisee  in  reliance  upon 
the  promise  is  sufficient.  Homan  v.  Steele,  Johnson  d 
Co.,  18  Neb.  652 ;  Fmlkner  v.  Gilbert,  57  Neb.  544 ;  Henry 
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V.  Dussell,  71  Neb.  691;  First  NtU.  Bank  v.  Estate  of 
Lehnhoffy  77  Neb.  303.  If,  therefore,  the  plaintiff  was  so 
.situated  that  she  had  a  cause  of  action  against  her  hus- 
band for  a  divorce  and  in  reliance  upon  the  defendant's 
promise  she  waived  her  right  to  live  separately  from  her 
husband,  but  returned  to  and  cared  for  him,  there  was  a 
consideration  sufficient  to  sustain  the  contract. 

Upon  the  record,  we  are  convinced  the  learned  district 
judge  erred  in  holding  as  a  matter  of  law  there  could  be 
no  recovery  upon  the  allegations  in  the  petition.  The 
judgment  of  the  district  court,  therefore,  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bbvebsbd. 


William  D.  Tully,  Administrator,  appblleb,  v.  Grand 
Island  Tblbphonb  Company  bt  al.,  appbllbbs; 
Fairmont  Creamery  Company,  appellant. 

Filed  Novembeb  16,  1910.    No.  16,877. 

1.  Holidays:  Filing  Motion  fob  New  Tbial.  The  clerk  of- a  district 
court  has  authority  to  receive  and  file  a  motion  for  a  new  trial 
on  May  30. 

2. :    :    Presumptions.    The  court  will  not  presume  that 

the  clerk's  office  was  closed  during  May  30,  nor  assume  that, 
because  the  last  day  within  which  a  motion  for  a  new  trial 
might  be  filed  fell  upon  Memorial  day,  the  defeated  litigant  was 
unavoidably  prevented  from  filing  its  motion  .within  the  time 
prescribed  by  law. 
i 

!  Appeal    from    the    district    court    for    Hall    county: 

I  Jambs  R.  Hanna,  Judge.    Motion  to  strike  hill  of  ewoep- 

!  tions  overruled. 


Oreene  d  Breckenridge,  for  appellant. 

0.  A.  Ahhott,  A.  G.  Abbott,  W.  ff.  Thompson,  Charles 
G.  Ryofiy  F.  W.  Ashton  and  B.  H,  Paine,  contra. 
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Boot,  J. 

The  plaintiff  requests  ns  to  strike  the  bill  of  exceptions 
from  the  files  because  the  motion  for  a  new  trial  was  not 
filed  in  the  office  of  the  clerk  of  the  district  court  within 
three  days  after  verdict.  The  motion  is  overruled.  'Ne- 
hrdska  Nat.  Bank  v.  Pennock,  59  Neb.  61.  Counsel  in 
their  oral  argument  requested  us  to  consider  whatever 
error  was  committed  by  the  district  court  in  striking  the 
motion  from  the  files.  The  verdict  was  returned  Thurs- 
day, May  26,  1910.  May  29  was  Sunday,  the  following 
day  was  Memorial  day,  and  the  motion  was  filed  Tuesday, 
May  31.*  Section  316  of  the  code  provides  that  motions 
for  a  new  trial  "must  be  made  at  the  term  the  verdict, 
report,  or  decision  is  rendered,  and,  except  for  the  causi^ 
of  newly  discovered  evidence  material  for  the  party  apply- 
ing, which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial,  shall  be  within 
three  days  after  the  verdict  or  decision  was  rendered,  un- 
less unavoidably  prevented.''  These  provisions  are  man- 
datory. Fox  V.  Meacham,  6  Neb.  530;  Broivn  v.  Ritner, 
41  Neb.  52;  Carmack  v.  Erdenherger,  77  Neb.  592. 

But  the  defendant  insists  that,  since  the  third  day  after 
the  verdict  was  returned  fell  upon  Sunday,  tliat  day^ 
should  be  excluded  in  computing  time,  and,  since  the  next 
succeeding  day  was  a  holiday,  it  also  should  be  excluded, 
and  that  the  motion  was  filed  within  the  time  provided 
by  law.  Section  895  of  the  code  provides :  "The.  time 
within  which  an  act  is  to  be  done  as  herein  provided,  shall 
be  computed  by  excluding  the  first  day  and  including  the 
last;  if  the  last  day  be  Sunday,  it  shall  be  excluded."  In 
Johnston  v.  New  Omaha  T.-H,  E.  L.  Co.,  86  Neb.  165,  we 
held  that  the  legislature  intended  by  the  enactment  of 
section  895,  supra,  to  establish  a  uniform  rule  with  re- 
spect to  legal  procedure.  Section  38,  ch.  19,  Comp.  St. 
1909,  provides  that,  with  certain  named  exceptions,  no 
court  can  be  opened,  or  judicial  business  transacted,  on 
Sunday  or  on  a  legal  holiday.    Section  195,  ch.  41,  Comp. 
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St.  1909,  ppoTides  that  Memorial  day  shall  be  considered 
a  legal  holiday  for  the  purposes  of  the  negotiable  instru- 
ments' act.  Section  241a  of  the  criminal  code  prohibits 
horse  racing  and  other  sports  upon  Memorial  day.  But 
there  is  no  statute  prohibiting  or  declaring  illegal  the 
transaction  of  ordinary  business  or  the  performance  of 
ministerial  oflScial  acts  upon  May  30.  The  act  of  a  clerk 
in  filing  a  motion  for  a  new  trial  is  ministerial,  and  not 
judicial.  In  re  Worthington,  30  Fed.  Cas.,  No.  18,051. 
Statutes  commanding  the  suspension  of  official  business 
upon  holidays  should  be  construed  so  as  to  prohibit  only 
such  acts  as  are  in  express  terms  or  by  clear  implication 
within  the  purview  of  the  act.  Whipple  v.  Hilly  36  Neb. 
720;  21  Cyc.  445;  Lord  v.  Gifford,  67  N.  J.  Law,  193. 

It  does  not  appear  that  the  clerk  of  the  district  court 
of  Hall  county  was  not  in  his  office  May  30,  1910,  or  that 
any  attempt  was  made  by  the  defendant  to  file  its  motion 
upon  that  day.  Counsel  do  not  iirgue  that  their  client 
was  unavoidably  prevented  from  filing  the  motion  on  May 
30,  and  there  is  nothing  in  the  record  to  bring  it  within 
the  exception  of  the  statute. 

The  district  court  therefore  committed  no  error  in 
striking  the  motion  from  the  files.  We  do  not  desire  to 
be  understood  as  holding  or  suggesting  that  a  court  may 
or  may  not  transact  judicial  business  on  Memorial  day. 
That  question  is  not  involved  in  this  case. 


Motion  ovbbruled. 


MiOHABL   WhBLAN,   APPELLEE,   V.    CiTY   OF   PLATTSMOUTH, 

APPELLANT. 

Piled  November  16,  1910.     No.  16,171. 

li  Pleading:  Striking  Out  Defense:  Waiver  of  Exception.  An  eoc- 
ception  to  an  order  striking  from  an  answer  matter  pleaded  aa 
an  estoppel  is  waived,  where  defendant  by  leave  of  court  re- 
pleads and  goes  to  trial  on  an  amended  answer  which  omlta  all 
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reference  to  such  matter  and  contains  no  statement  indicating  a 
purpose  on  part  of  defendant  to  save  the  exception. 

2.  Appeal:    Transcript:    Presumptions.    Where  appellant  files  In  the 

supreme  court  a  transcript  omitting  the  record  of  the  facts  by 
which  the  district  court  acquired  Jurisdiction,  and  no  diminution 
of  the  record  Is  suggested,  it  will  be  presumed  that  court  prop- 
erly acquired  Jurisdiction. 

3.  Pleading:     Municipal    Corporations:     Disallowance    of    Claim: 

Appeal.  Where  a  city  council  disallows  a  claim  for  damages, 
and  claimant,  pursuant  to  the  city  charter,  appeals  to  the  dis- 
trict court  and  files  therein  a  transcript  showing  that  the  claim 
was  presented  to  the  city  and  disallowed,  it  Is  unnecessary  to 
state  that  fact  in  the  petition  in  the  appellate  court 

4.  Trial:   View  of  Premises  by  Jury.    The  refusal  of  the  trial  court 

to  permit  the  jury  to  view  the  premises  involyed  in  the  litiga- 
tion is  not  reversible  error  in  absence  of  an  abuse  of  discretion. 

5.  Appeal:    Harmless  Error.     A  Judgment  will  not  be  reversed  for 

harmless  error  in  an  instruction. 

Appeal  from  the  district  court  for  Cass  county: 
Habvby  D.  Travis,  Judge.    Affirmed. 

Basil  S.  Ramsey  and  W.  0.  Ramsey ,  for  appellant. 
D.  0.  Dtcyer,  contrtK 

ROSB^  J. 

« 

Defendant  lowered  the  surface  of  the  street  in  front 
of  two  lots  owned  by  plaintiff,  and  this  is  a  suit  to  recover 
resulting  damages.  The  liability  of  defendant  and  the 
extent  of  plaintiff's  injury  were  issues  properly  raised  by 
the  pleadings.  From  a  judgment  on  the  verdict  of  a  jury 
in  favor  of  plaintiff  for  |150,  defendant  has  appealed. 

1.  On  motion  of  plaintiff  the  trial  court  struck  from 
defendant's  answer  matter  containing  allegations  to  the 
effect  that  plaintiff  advised,  consented  to  and  accepted 
the  grading  in  front  of  his  lots  and  was  thereby  estopped 
from  claiming  damages.  There  was  an  exception  to  this 
ruling  which  is  now  cliallenged  as  erroneous.    In  respect 
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to  the  question  thus  raised,  however,  it  is  sufficient  to 
say  that  defendant's  exception  was  waived  in  the  follow- 
ing manner:  After  the  motion  had  been  sustained,  de- 
fendant, by  leave  of  court,  filed  a  new  op  amended  answer, 
omitting  all  reference  to  the  principal  facts  which  had 
formerly  been  pleaded  as  an  estoppel,  and  went  to  trial 
on  the  amended  pleading,  which  contained  no  statement 
indicating  a  purpose  on  part  of  the  pleader  to  save  tlie 
exception  to  the  ruling  on  plaintiff's  motion.  The  excep- 
tion was  therefore  waived.  Papillion  Times  Printing  Co. 
V.  Sarpy  County,  85  Neb.  397. 

2.  At  the  oi>eiiing  of  the  trial  defendant  objected  to  the 
introduction  of  any  evidence  because  plaintiff  failed  to 
state  in  his  petition  that  he  had  filed  with  the  city  clerk 
his  claim  for  damages  and  that  it  had  been  rejected  by 
the  city  council.    The  overruling  of  this  objection  is  the 
basis  of  another  assignment  of  error.     In  the  argument 
on  this  i)oint  defendant  cites  City  of  Hastings  v.  Fox- 
worthy,  45  Neb.  676.    Under  the  act  in  force  when  that 
case  w^as  instituted,  a  claimant  was  required  to  file  a 
statement  of  his  claim  with  the  city  clerk  as  a  condition 
precedent  to  his  right  to  maintain  in  the  district  court  an 
original  action  for  damages.     The  law  has  since  been 
changed.    When  the  claim  of  plaintiff  in  the  present  case 
arose,  the  Plattsmouth  charter  required  him  to  file  it  with 
the  city  clerk  and,  in  the  event  of  its  disallowance,  to 
appeal  from  the  city  council  to  the  district  court.    Comp. 
St.   1909,  ch.   13,  art.  Ill,  sec.   38.     Under  the  former 
charter  the   district  court   acquired  jurisdiction   in   an 
original  action.    Now  jurisdiction  is  conferred  by  appeal 
from  the  action  of  the  city  council.     The  record  of  the 
proceedings  of  the  district  court  was  filed  in  this  court 
by  defendant.    The  transcript  here  does  not  disclose  the 
jurisdictional  facts.    In  this  condition  of- the  record  sub- 
mitted by  defendant  for  review,  it  will  be  presumed  that 
the  case  was  appealed  to  the  district  court  'in  the  manner 
provided    by    the    city    charter,    and   that    consequently 
there  was  filed  therein  a  transcript  showing  that  pjain- 
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tiff  presented  his  claim  to  the  city  clerk  and  that  it  was 
rejected  by  the  city  council.  Comp.  St.  1909,  ch.  13,  art. 
Ill,  sec.  38*  It  was  therefore  unnecessary  for  plaintiff  to 
allege,  those  facts  in  his  petition  in  the  district  court. 

3.  Complaint  is  also  made  because  the  trial  court  re- 
fused to  permit  the  jury  to  view  the  premises  alleged  to 
have  been  damaged.  The  contention  is  not  well  founded. 
By  means  of  photographs  the  parties  acquainted  the  jury 
with  the  general  appearance  of  the  premises  both  before 
and  after  the  street  had  been  graded.  The  depth  of  the 
cut  and  the  effect  of  the  grading  were  shown  by  oral 
proofs.  The  record  contains  nothing  to  indicate  that  the 
trial  court  abused  its  discretion  in  refusing  the  request. 
It  follows  that  in  this  respect  error  is  not  aflfirmatively 
shown.  Beck  v.  Sta4it8,  80  Neb.  482;  Reams  v.  Clopine^ 
a/ntej  p.  673. 

4.  An  instruction  on  the  subject  of  special  benefits 
shared  by  plaintiff  in  common  with  other  lot  owners  is 
criticised  as  erroneous.  While  the  particular  instruction 
in  question  cannot  be  approved  as  a  correct  statement  of 
the  law,  the  record  contains  no  evidence  to  make  it  preju- 
dicial to  defendant,  when  consideration  is  given  to  other 
parts  of  the  charge  in  which  the  jury  were  directed  to 
find  for  defendant,  if  the  special  benefits  to  plaintiff's  lots, 
by  reason  of  the  grading,  equaled  or  exceeded  the  damages 
thereto,  and  that  the  measure  of  such  damages,  if  any, 
was  the  difference  between  the  market  value  of  the  real 
estate  immediately  before  and  after  the  grading.  An 
examination  of  all  the  evidence  in  connection  with  the  en- 
tire charge  leads  to  the  conclusion  that  the  error  was  not 
prejudicial. 

5.  A  number  of  rulings,  excluding  testimony,  are  also 
assailed ;  but  they  have  all  been  examined  without  finding 
a  reversible  error. 

The  evidence  is  sufficient  to  sustain  the  verdict,  and 
the  judgment  is 

Affibmbd. 
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I  concur  in  the  judgment  of  affirmance,  but  do  not  ap- 
prove applying  to  the  instant  case  the  principle  an- 
nounced in  Pavilion  Times  Printing  Oo.  v.  Sarpy  County, 
85  Neb.  397.  The  plaintiff  does  not  invoke  that  principle, 
but  argues  that  the  district  court  was  right  in  sustaining 
his  motion  to  strike  certain  allegations  from  the  defend- 
ant's answer.  Clearly  there  was  no  error  in  that  ruling. 
In  effect  the  defendant  pleaded  as  an  estoppel  that,  while 
it  was  grading  the  street  in  front  of  the  plaintiff's  prop- 
erty, he  consented  thereto  and  requested  the  city's  "offi- 
cers, servants  and  employees  to  properly  grade  that  part 
of  said  First  street  strictly  in  front  of  and  adjacent  to  his 
said  lots,"  and  thereafter  the  plaintiff  "accepted  said 
grading  for  the  purposes  for  which  he  requested  and  ad- 
vised the  same  to  be  done."  The  defendant  does  not 
allege  or  contend  that  it  would  not  have  graded  the  street 
but  for  the  plaintiff's  conduct  or  that  it  was  in  any  man- 
ner influenced  thereby.  The  defendant  had  the  right  to 
enter  upon  and  grade  the  street  whether  the  plaintiff  con- 
sented or  objected  thereto,  and  his  acceptance  or  failure 
to  accept  the  street  thereafter  would  neither  enlarge  nor 
curtail  the  defendant's  control  over  the  highway. 

It  is  elementary  that  a  party  is  not  estopped  by  acts  or 
omissions  which  in  no  manner  induced  the  conduct  of  him 
who  invokes  the  principle  of  estoppel.  Oak  Creek  Valley 
B(mk  V,  Helmer,  59  Neb.  176. 

The  Michigan  cases  cited  by  the  defendant  to  sustain 
its  argument  upon  this  point  were  examined  and  rejected 
in  City  of  Beatrice  v.  Leary^  45  Neb:  149.  Section  21  of 
the  Bill  of  Rights,  which  provides  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor,  protects  the  plaintiff,  and  his 
request  that  the  defendant  grade  in  a  workmanlike  man- 
ner the  street  it  was  improving  upon  its  own  initiative  5 
does  not  estop  him  from  recovering  his  damages.  Hickman  ^ 
V.  City  of  Kansas  City,  120  Mo.  110,  41  Am.  St.  Bep.  684. 
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I  believe  that  the  principle  announced  in  the  Papillion 
Times  Printing  case,  supra,  is  unsound,  and  I  am  opposed 
to  its  application  where  the  necessity  does  not  exist, 

Lbtton  and  Sedgwick,  JJ.,  ^concur  in  these  viewa 


James  P.  MoParland,  appellant,  v.  Herman  A.  Peters, 

APPELLEE. 
Filed  Noyembeb  16,  1910.    No.  16,191. 

1.  Vendor  and  Purchaser:   Unrecorded  Deed:    Bona  Fide  Purchaser. 

"A  purchaser  of  real  estate  from  one  who  has  already  sold  and 
conveyed  the  same  to  another,  whose  deed  is  not  recorded,  cannot 
hold  the  land  as  an  Innocent  purchaser  unless  he  was  at  the  time 
of  his  purchase  without  notice,  actual  or  constructive,  of  the 
rights  of  the  prior  purchaser."  Dundee  Realty  Co.  v.  Leavitt, 
ante,  p.  711. 

2.  :    :    :    Evidence.    The  sufficiency  of  evidence  to 

show  that  a  purchaser  of  land  had  notice  of  a  prior,  unrecorded 
deed  depends  upon  the  circumstances  of  each  case. 

3.  :    :    :    Quieting  Title:    Evidence.     In  a  suit  to 

quiet  title  to  a  quarter-section  of  land,  plaintiff  is  not  entitled  to 
relief  as  a  purchaser  without  notice  of  defendant's  rights  under 
a  prior,  unrecorded  deed,  where  the  proofs  show  that  at  the  time 
of  the  subsequent  purchase  defendant  was  using  the  land  for 
grazing  purposes  and  previously  had  been  cuttirg  therefrom 
annually  about  40  acres  of  grass;  that  he  had  a  fire-guard  around 
'the  premises  and  a  fence  on  the  north  line;   that  plaintiff  was 

acquainted  with  the  land,  and,  for  the  consideration  of  "one  dol- 
lar and  other  valuables,"  procured  personally  from  the  common 
grantor  who  was  not  in  possession  a  quitclaim  deed  on  which  he 
relies,  after  having  been  told  by  defendant  that  the  latter  owned 
the  land. 

Appeal  from  the  district  court  for  Sheridan  county: 
WiLUAM  H.  Westover,  Judge.    Affirmed. 

Albert  W.  Crites,  for  a])[)enant. 

Andrew  M.  Morrissei/  and  Allen  G.  Fifihn\  contra. 
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Rose,  J. 

The  subject  of  controversy  is  a  tract  of  land  in  Sheri-  t 

dan  county,  described  as  the  southeast  quarter  of  section 
18,  township  28  north,  of  range  46.  This  is  a  suit  to 
quiet  the  title  in  plaintiff.  The  patentee  is  the  grantor  of 
both  litigants.  Plaintiflf  relies  on  a  quitclaim  deed  exe- 
cuted May  26,  1904,  for  the  expressed  consideration  of 
"one  dollar  and  other  valuables/'  and  recorded  May  28, 
1904.  Defendant's  claim  rests  on  a  warranty  deed  dated 
December  3,  1901,  and  recorded  August  29,  1904,  the 
purchase  price  being  $100.  The  trial  court  found  that 
plaintiflf  was  not  a  honu  fide  purchaser  and  dismissed  his 
petition.     Plaintiflf  has  appealed. 

Plaintiff"  relies  on  the  recording  act,  and  argues  that 
the  finding  against  him  is  without  justification  in  the 
proofs.  The  controlling  question  raised  by  the  pleadings 
and  presented  by  the  appeal  is:  Did  plaintiflf,. before  pro- 
curing the  quitclaim  deed,  have  notice,  actual  or  con- 
structive, of  the  rights  of  defendant  under  his  prior,  un- 
recorded, warranty  deed,  within  the  meaning  of  the  fol- 
lowing provisions  of  statute :  "All  deeds,  mortgages,  and 
other  instruments  of  writing  which  are  required  to  be 
recorded,  shall  take  eflfect  and  be  in  force  from  and  after 
the  time  of  delivering  the  same  to  the  register  of  dee<is 
for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers  in  good  faith  without  notice;  tod  all 
such  deeds,  mortgages,  and  other  instruments  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent 
purchasers  without  notice,  whose  deeds,  mortgages,  and 
other  instruments,  shall  be  first  recorded;  Provided,  that 
such  deeds,  mortgages,  or  instruments  shall  be  valid  be- 
tween the  parties."    Comp.  St.  1903,  ch.  73,  sec.  16. 

The  latest  statement  of  the  rules  applicable  to  this  in- 
quiry is  as  follows :  "1.  A  purchaser  of  real  estate  from 
one  who  has  already  sold  and  conveyed  the  same  to  an- 
other, whose  deed  is  not  recorded,  cannot  hold  the  land  as 
an  innocent  purchaser  unless  he  was  ^t  the  time  of  his 
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purchase  without  notice,  actual  or  constructive,  of  the 
rights  of  the  prior  purchaser.  2.  The  burden  of  proof  is 
upon  the  party  who  alleges  thkt  he  purchased  without 
notice."    Dundee  Realty  Co.  v.  Leavitt,  mite,  p.  711. 

Plaintiff  assumed  the  burden  of  showing  that  he  pur- 
chascHl  the  land  in  good  faith,  and  on  this  issue  testified 
to  these  facts,  in  substance:  He  had  been  acquainted 
with  the  land  12  years  and  knew  its  condition  both  before 
and  after  he  bought  ft  May  26,  1904.  It  was  open  range. 
Ten  acres  had  been  broken  for  timber  culture,  but  had 
been  allowed  to  go  back  to  gravss.  This  was  the  extent  of 
the  improvements  and  of  the  cultivation.  He  had  no 
knowledge  whatever  of  an  outstanding  deed  in  the  hands 
of  defendant,  and  had  never  been  told  by  any  one  that 
defendant  had  such  a  deed.  After  his  quitclaim  deed  had 
been  recorded,  he  first  learned  of  defendant's  warranty 
deed.  He  leased  the  land  June  24,  1904,  with  the  under- 
standing that  the  lessee  would  plow  a  fire-guard  around 
it  to  pay  the  rent.  Lessee  was  at  the  time  using  the  land 
— running  cattle  on  it.  Plaintiff  afterward  saw  a  fire- 
guard around  the  premises,  but  did  not  know  it  was  the 
work  of  the  lessee. 

Part  of  the  testimony  of  defendant  may  be  summarized 
thus:  He  bought  the  land  from  Luther  M.  Mulford, 
patentee,  paying  $100.  After  he  heard  of  plaintiff's  quit- 
claim deed,  he  found  upon  investigation  tliat  his  warranty 
deed  had  been  recorded  in  Box  Butte  county  instead  of 
Sheridan  county,  the  land  being  near  the  boundary  line 
between  the  two.  Before  plaintiff  procured  his  <iuitclaim 
deed,  defendant  plowed  and  afterward  maintained  a  fire- 
guard around  the  premises  and  also  had  a  fence  on  the 
north  line.  Priot  to  1904  he  used  the  land  for  pasturage. 
He  has  used  it  for  the  same  purpose  ever  since,  and  has 
also  cut  from  it  annually  about  40  acres  of  grass.  Plain- 
tiff's lessee  never  plowed  any  fire-guard  around  the  land, 
and  never  used  it  except  with  defendant's  consent.  Plain- 
tiff visited  defendant's  ranch  in  1902.  At  that  time  de- 
fendant  bought   from   plaintiff   another   quarter-section. 
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They  then  had  a  conversation  about  the  land  here  in 
controversv,  and  in  reference  to  what  was  said  defendant 
was  asked:  "State  whether  or  not  you  told  him  at  that 
time  that  you  had  a  deed  from  Mulford  for  the  southeast 
quarter  of  18."  To  this  he  answered:  "I  don't  know  that 
I  told  him  I  had  a  deed  for  it.  I  told  him  we  owned  the 
southeast  quarter  and  wanted  to  buy  tlie  southwest."  On 
cross-examination  defendant  repeatedly  said  he  told 
plaintiff  he  owned  the  land,  but  admitted  he  didn't  know 
wliether  he  said  he  owned  it  or  the  company  whom  he 
represented. 

Plaintifif  testified  in  rebuttal  that  he  visited  defendant's 
ranch,  that  he  had  a  conversation  there,  and  that  he  sold 
him  another  quarter-section.  He  stated,  however,  that 
defendant  did  not  tell  him  he  had  a  deed  to  the  Mulford 
land,  and  that  he  did  not  show  him  such  a  deed.  Plaintifif 
(lid  not  positively  deny  that  defendant  told  him  he  owned 
the  land.  He  was  asked  this  question:  "He  stated  that 
he  told  you  that  he  owned  this  Mulford  land  at  that  time. 
Did  he  say  anything  of  that  kind  to  you  on  that  occasion?-' 
Tlie  answer  was:    "Not  to  my  recollection." 

It  is  argued  by  plaintiff  that  the  proof  of  actual  notice 
of  the  unrecorded  deed  was  too  vague,  indefinite  and 
shadowy  to  bind  him.  In  this  connection,  testimony  that 
defendant  told  plaintiff  he  owned  the  land  is  condemue<l 
as  wholly  insufficient,  and  the  distinction  between  such  a 
statement  and  actual  notice  of  the  unrecorded  deed  itself 
is  emphasized.  The  sufficiency  of  notice  depends  upon 
the  circumstances  of  each  case.  Where  there  is  notice  of 
a  claim  of  absolute  ownership,  it  is  not  always  necessarj^ 
that  the  documentary  evidence  thereof  should  be  disclosed. 
Knowledge  of  rights  existing  under  a  warranty  deed  may 
be  as  effective  for  the  purpose  of  actual  notice  as  knowl- 
edge of  the  instrument  itself.  Evidence  sufficient  to  put 
a  prudent  person  on  inc^uiry  is  not  limited  by  narrow  or 
technical  distinctions  between  knowledge  of  a  deed  and 
known  rights  existing  thereunder.  Such  refinement  is 
not  essential  to  the  enforcement  of  recording  acts  intended 
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to  promote  justice  and  prevent  fraud,  nor  necessary  to  the 
protection  of  bona  fide  purchasers.  The  holder  of  an  un- 
recorded deed  may  resort  to  any  competent  evidence  to 
show  that  a  subsequent  purchaser  had  notice  of  the 
former's  ownership.  Wade  in  his  text-book  on  the  Law 
of  Notice,  after  describing  some  of  the  sources  to  which 
a  purchaser  must  look  for  knowledge,  says:  "Other  cir- 
cumstances or  information  coming  to  the  knowledge  of 
the  purchaser  of  an  interest,  right  or  claim  adverse  to 
that  of  his  vendor  are  facts  which  put  the  purchaser  upon 
inquiry.  And  a  party  who  is  thus  put  upon  inquiry,  and 
fails  to  prosecute  such  inquiry  in  a  proper  manner,  will 
be  conclusively  presumed  to  have  obtained  all  the  informa- 
tion he  might  have  acquired  by  diligence,  and  will  be 
charged  with  absolute  notice  of  any  adverse  interests  such 
inquiry  would  have  disclosed."  Wade,  Law  of  Notice 
(2d  ed.)  sec.  65a. 

In  commenting  on  the  character  of  evidence  required  to 
give  notice  to  a  purchaser  claiming  rights  superior  to  a 
former  purchaser  from  a  common  vendor,  the  supreme 
court  of  the  United  States,  in  an  opinion  by  Chief  Justice 
Fuller,  said:  "Lord  Hardwicke  observed  in  Le  Neve  v, 
he  Neve,  Amb.  436 ;  3  Atk.  646 ;  1  Ves.  Sr.  64 :  Tliat  the 
taking  of  a  legal  estate,  after  notice  of  a  prior  right, 
makes  a  person  a  mala  fide  purchaser;'  and  the  notes  to 
that  case  in  2  Leading  Cases  in  Eq.  109,  discuss  at  length 
the  doctrine  of  knowledge,  actual  notice,  express  or  im- 
plied, and' constructive  notice,  with  abundant  citation  of 
authority.  The  conclusion  of  the  American  editor  is  that 
actual  notice  embraces  all  degrees  and  grades  of  evidence, 
from  the  most  direct  and  positive  proof  to  the  slightest 
circumstances  from  which  a  jury  would  be  warranted  in 
inferring  notice,  while  constructive  notice  is  a  legal  in- 
ference from  established  facts,  and,  like  other  legal  pre- 
sumptions, does  not  admit  of  dispute."  Simmoiis  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  438. 

Tn  Oliver  v.  Sanhom^  60  ^lic^h.  346,  the  report  shows 
that  plaintiff  claimed  to  be  a  purclinser  of  Inuds  witliout 
56 
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notice  of  a  prior,  unrecorded  deed  in  which  Isaac  L.  Lyou 
was  named  bb  grantee.  James  L.  Sanborn  had  cut  timber 
on  the  lands,  and  in  testifying  to  a  conversation  with  him 
plaintiff  in  that  case  said:  "The  conversation  with  James 
L.  Sanborn  was  that  he  had  cut  some  timber  on  these 
lands,  and  I  told  him  I  had  purchased  the  lands.  He  said 
he  understood  from  Mr.  Smith  that  Mr.  Lyon  owned  the 
lands.  I  told  him  that  Mr.  Lyon  didn't  own  the  lands — 
there  was  nothing  on  the  records."  The  effect  of  this 
testimony  was  stated  in  the  opinion  as  follows :  "Here  is 
a  definite  admission  by  plaintiff  that  he  had  received  in- 
formation from  one  claiming  under  the  owner  of  the  un- 
recorded deed  that  Mr.  Lyon  owned  the  land,  and  surely 
was  sufflcent  to  put  a  prudent  man  upon  inquiry  as  to  the 
fact  of  such  ownership  by  Lyon."  The  sufficiency  of  such 
a  statement  to  impart  notice  was  taken  for  granted  in 
Harper  v,  Runn-eTj  85  Neb.  343. 

Under  well-recognized  rules,  it  was  proper  for  the  trial 
court  in  determining  the  issue  of  good  faith  to  consider 
the  proof  of  plaintiff's  having  been  told  of  defendant's 
ownership.  In  reading  the  record,  no  convincing  reason 
for  disbelieving  the  statement  of  that  fact  has  been  sug- 
gested. Plaintiff  argues,  however,  that  it  is  not  sufficient, 
when  considered  alone,  to  show  actual  notice;  that  the 
land  was  open  range;  that  the  person  using  it  became  his 
lessee,  and  that  there  was  no  distinct  and  unequivocal 
possession  by  defendant  to  put  him  on  guard  or  to  charge 
him  with  constructive  notice.  Plaintiff  testified  he  was 
acquainted  with  the  land  when  he  negotiated  for  the 
patentee's  interest  therein.  The  land  was  being  used. at 
the  time  for  grazing  purposes  and  for  the  hay  it  produced. 
For  the  protection  of  that  use  there  was  a  fire-guard 
around  the  i)reinivses  and  a  fence  on  the  north  line.  Plain- 
tiff was  told  that  defendant  owned  the  land.  Afterward 
he  went  personally  to  the  patentee,  who  was  not  in  pos- 
session, and  for  the  consideration  of  "one  dollar  and  other 
valuables"  procured  a  quitclaim  deed.  Though  the  burden 
was  on  him  to  show  his  good  faith  in  the  transaction,  and 
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though  he  testified  in  his  own*  behalf,  there  is  no  proof 
that  he  made  any  of  the  following  inquiries  of  his  grantor : 
Whose  fence  was  on  the  north  line?  Who  plowed  the  fire- 
guard? Who  pastured  the  land?  Who  cut  the  hay?  Why 
does  Peters  claim  to  be  the  owner?  The  proofs  on  behalf 
of  defendant  are  sufficient  to  show  that  plaintiff  had  been 
fairly  put  upon  inquiry.  Having  shut  his  eyes  to  ready 
sources  of  information,  he  is  in  lio  position  to  demand 
protection  as  an  innocent  purchaser.  When  all  the  cir- 
cumstances are  considered,  the  trial  court  was  justified  in 
finding  the  issue  in  favor  of  defendant,  and  the  conclusion 
here  is  the  same. 

Affirmed. 


Campbell  Bothbll,  appellant,  v.  J.  L.  Miller, 

APPlfLLEB. 
Filed  Novembeb  16,  1910.     No.  16,181. 

1.  Appeal    "Partfefl  will  as  a  rule  be  restricted  in  this  court  to  the 

theory  upon  which  the  cause  was  prosecuted  or  defended  in  the 
court  of  original  Jurisdiction."    Smith  v.  Spaulding,  40  Neb.  339. 

2.  BlUs  and  Notes:  Action:    Burden  of  Proof.    In  an  action  upon  a 

written  acceptance  or  bill  of  exchange  a  general  denial  puts  Id 
issue  every  material  averment  of  the  petition,  and  the  affirma- 
tive is  upon  the  plaintiff  to  prove  the  making  and  delivery  of 
the  identical  instrument  mentioned  in  the  petition,  and  so  con- 
tinues to  the  close  of  the  case. 

8.  The  flndingns  of  the  district  court  examined  and  set  out  in  the 
opinion  held  sufficient  to  sustain  the  Judgment. 

4.  Evidence  examined  and  set'  out  In  the  opinion  held  sufficient  to 
sustain  the  findings  of  the  district  court.. 

Appeal  from  the  district  court  for  Clieyeniie  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Wright  J  Duffie  &  WiHght^  for  appellant. 

Williams  d  Willi<ims  and  G.  J,  Hunt,  contra. 
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Fawcett,  J. 

From  a  judgment  in  favor  of  defendant  in  the  dis^fcrict 
court  for  Cheyenne  county,  plaintiff  appeals. 

Plaintiff's  action  is  based  upon  the  following  draft: 
"Four  months  after  date,  pay  to  the  order  of  J.  M.  Con- 
verse the  sum  of  ninety  six  and  75-100  dollars  |96.75,  at 
131-133  Wabash  Ave.  Chicago,  IlL  Value  received, 
charge  to  account  of  J.  M.  Converse.  To  J.  L.  Miller, 
Bridgeport,  Neb.  (Stamped)  Bridgeport  Bank,  Col.  3050. 
Bridgeport,  Neb."  (Indorsed  across  the  left  hand  end:) 
"Accepted.  J.  L.  Miller,  (customer  sign  here.)"  On  the 
same  day  the  draft  is  alleged  to  have  been  -accepted.  Con- 
verse indorsed  it  and  sent  it  to  his  employer,  the  Rhode 
Island  Manufacturing  Company.  The  company  subse- 
quently indorsed  and  delivered  it  to  plaintiff.  Tlie  peti- 
tion is  in  the  ordinary  form.  The  answer  contains  four 
paragraphs,  the  fourth  of  which  was  stricken  upon  plain- 
tiff's motion.  Tlie  three  paragraphs  remaining  we  will 
construe,  as  we  think  the  parties  upon  the  trial  construed 
them,  viz.,  as  constituting  a  general  denial  and  nothing 
more.    A  jurj^  was  waived  and  trial  had  to  the  court. 

In  their  brief,  counsel  for  plaintiff  say:  "The  main 
question  in  this  appeal  is  w^hether  the  court  had  as  a 
matter  of  law  any  right  to  admit  or  consider  and  base  his 
judgment  upon  evidence  tending  to  show  fraud  in  the 
execution  and  delivery  of  the  bill  of  exchange  or  draft  for 
the  collection  of  which  this  action  was  brought."  An  ex- 
amination of  the  bill  of  exceptions  shows  that  plaintiff 
did  not,  at  any  time  during  the  trial,  object  to  any  of  the 
testimony  offered  upon  the  ground  tliat  it  was  not  within 
tlie  issues.  On  the  contrary,  the  record  shows  that  both 
sides  went  into  the  transaction  had  between  Converse  and 
the  defendant  at  the  time  the  allegc^d  draft  was  acce[)ted 
by  the  latter.  Plaintiff  took  the  deposition  of  Converse, 
in  which  he  detailed  all  the  particulars  of  the  sale  by  him 
to  defendant  of  a  bill  of  jewelry  and  seven  watches;  the 
manner  in  which  the  draft  was  drawn;  defendant's  objec- 
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tion  to  signing  it  as  first  drawn;  his  explanation  to  de- 
fendant of  the  character  of  the  paper,  etc.  Then,  without 
any  objection  that  the  testimony  offered  was  not  within 
the  issues,  defendant  testified  in  full  as  to  the  transac- 
tions in  relation  to  the  signing  of  a  paper  which  defend- 
ant  claims  was  simply  an  order,  but  which  CJonverse  testi- 
fled  was  the  draft  in  controversy.  The  parties,  having 
tried  their  case  upon  this  theory,  cannot  be  permitted  to 
change  it  now.  In  Smith  v.  Phel<m^  40  Neb.  765,  we 
said :  "It  is  an  established  rule  of  this  court  that  parties 
will  be  restricted  to  the  theory  upon  which  cases  are 
prosecuted  and  defended  in  the  trial  court.  Smith  v. 
8p(mlding,  40  Neb.  339.^^  See,  also,  code,  sec.  138.  But, 
even  if  plaintiff  had  interposed  the  objection  that  the  tes- 
timony offered  was  not  within  the  issues,  the  objection 
would  not  have  been  good,  as  this  court  is  committed  to 
the  doctrine  that  in  a  suit  of  this  character  a  general  de- 
nial puts  in  issue  every  material  averment  of  the  petition, 
and  the  aflarmative  is  upon  the  plaintiff  to  prove  the  mak- 
ing and  delivery  of  the  identical  instrument  mentioned  in 
the  petition,  and  so  continues  to  the  close  of  the  case. 
Walton  Plow  Go.  v.  Campbell,  35  Neb.  173;  Gaudy  v. 
Estate  of  Bissell,  72  Neb.  356;  Ohio  Nat.  Bank  v.  Gill 
Bros.,  85  Neb.  718. 

The  only  points  remaining  are :  Are  the  findings  of  the 
court  sufl8cient  to  sustain  the  judgment?  and  is  the  evi- 
dence sufficient  to  sustain  the  findings  of  the  court?  In 
its  findings  the  court,  among  other  things,  found:  "The 
defendant  took  seven  watches  at  the  agreed  prices  of 
f96.75,  to  be  paid  in  four  months  and  upon  the  written 
provision  or  condition  following:  Trovided  purchaser 
does  not  sell  enough  of  these  watches  to  pay  the  entire* 
bill  by  January  1,  1907,  he  may  return  all  unsold  that 
time  in  good  order  f.  o.  b.  Chicago  office.'  *  *  *  If  the 
defendant  signed  the  bill  of  acceptance  sued  upon,  it  wa»s 
because  of  some  trick  or  deception  on  the  part  of  the 
drawer,  J.  M.  Converse.  The  defendant  did  not  intend 
to  sign  such  bill  and  did  not  know  that  he  had  signed  any 
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such  bill  until  its  presentment  by  the  Bridgeport  Bank 
for  payment.  ♦  ♦  ♦  The  court  does  not  believe  that  the 
bill  sued  upon  was  ever  knowingly  or  intentionally  de- 
livered by  the  defendant;  that  the  evidence  fails  to  show 
the  intention  on  defendant's  part  necessary  to  constitute 
a  complete  delivery  of  the  bill  sued  upon." 

"It  is  therefore  adjudged  that  plaintiff  has  failed  to 
sustain  his  cause  of  action  and  this  action  is  therefore 
dismissed  at  plaintiff's  costs."  We  think  the  findings  of 
the  court  are  sufficient  to  sustain  the  judgment. 

After  detailing  the  conversation  with  Converse  which 
led  up  to  the  signing  of  the  alleged  draft,  defendant  testi- 
fied: "He  says,  'We  will  just  itemize  them  here  upon  the 
bill  and  put  in  the  agreement  and  I  will  send  it  in.'  After 
that  was  all  over,  he  says,  *I  have  to  straighten  myself 
with  the  house  if  I  leave  these  watches  here  because  those 
are  my  samples,  and  I  would  not  leave  them,  only,  I  am 
going  to  make  a  run  into  the  house,  and  I  will  leave  them 
and  report  this  bill  with  them.'  He  says,'  'I  will  have  to 
have  some  signature  to  this  to  show  that  I  have  left  them 
in  your  possession,'  so  he  drew  out  of  a  pocket  apparently 
a  letter  order  book,  and  he  started  to  write  down  the 
agreement  between  me  and  this  bouse,  stating  that  he 
had  left  such  a  number  of  watches  with  me,  and  that  I 
was  to  soil  each  watch  at  such  and  such  a  price,  and  so  on 
down  the  list,  no  more  than  an  agreement  between  me 
and  the  house,  then  he  asked  me  to  sign  it,  and  tliat  is  the 
extent  of  the  signature  here  upon  the  acceptance.  Q. 
Look  at  that  instrument  (indicating).  A.  That  was  not 
in  that  state  at  all.  If  the  judge  will  look  at  this  piece  of 
paper  he  vnll  see  where  it  was  pasted  on.  I  do  not  deny 
that  is  my  signature,  I  do  not  deny  that  part  of  it,  but  I 
do  deny  that  I  put  it  to  any  acceptance  or  note  or  any- 
thing of  the  kind.  There  was  nothing  said  about  a  note, 
not  a  word.  *  *  *  Q.  State  to  the  court,  what  kind  of 
an  instrument,  if  any,  was  in  front  of  you;  what  was  the 
character  of  it,  that  you  signed,  or  that  you  saw  wlien 
your  signature  was  written,  or  attached  to  tliis  exiiibit 
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'B.'  A.  It  was  no  more  than  an  agreement  between  me 
and  the  house  that  he  had  left  these  watches.  (Objected 
to  and  sustained.)  Q.  Describe  the  instrument.  De- 
scribe  the  paper.  A.  I  cannot  describe  it  definitely  be- 
cause it  has  been  more  than  two  years  ago,  but  there  was 
nothing  more  than  an  agreement.  O.  State  whether  or 
not  the.  contract  you  speak  of,  or  memorandum,  was  in 
that  form.  A.  No,  sir.  Q.  Was  that  the  form  of  it?  A. 
No,  sir.  (By  the  court.)  You  may  describe  in  what  form 
it  was.  Describe  it.  A.  He  wrote  it  with  a  pencil,  just 
the  same  as  he  did  this  other  sheet  he  left  with  me.  He 
had  no  pen  at  that  time.  It  was  no  more  than  a  book  like 
that,  an  ordinary  order  book.  I  did  not  pay  any  atten- 
tion  to  it.  I  know  it  was  not  a  bill  of  exchange,  or  any- 
thing that  looked  like  that  one,  but  he  wrote  it  there  on 
the  counter,  it  was  a  blank  sheet  wheii  he  started  to  write 
on  it,  with  the  exception  of  a  little  heading  probably.  Q. 
Look  at  exhibit  ^B'  and  state  whether  or  not  the  piece  of 
paper  you  are  describing,  you  found  the  word  there  J.  M. 
Converse,  as  a  witness  on  that  piece  of  paper.  A.  No,  sir; 
it  was  not  there.  Q.  Did  you  see  it  at  the  time  you  wrote 
your  signature  here  on  the  piece  of  paper  you  are  telling 
abou,t,  did  you  see  those  figures  there  like  that — $96.75? 
A.  No,  sir;  it  was  not  there.  Nothing  written  on  that 
sheet  was  crossways,  but  it  was  up  and  down  to  where  I 
signed  my  signature  at  the  bottom  of  it.  Q.  Then  you 
never  signed  this  bill  of  exchange  or  promissory  note? 
A.  No,  sir.  *  *  *  Q.  The  statement  was  made  by  Mr. 
Converse,  in  his  deposition,  that  he  explained  to  you  that 
he  could  not  leave  the  watches  with  you  without  either 
having  the  cash  less  the  discount  or  the  paper;  that  he 
could  use  this  paper  in  the  place  of  it,  and  that  he  must 
have  this  as  his  capital  was  limited;  that  he  only  had  a 
small  amount  of  capital,  and  was  carrying  this  business 
along  as  a  side  line,  and  must  have  either  the  cash  or  the 
commercial  paper  for  these  watches.  State  whether  or 
not  there  was  any  such  conversation  as  that.  A.  No,  sir; 
there  was  no  such  conversation  had.    Q.  Was  there  any 
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invoice  made  of  these  watches?    A.  Yes,  sir;  in  with  the 
contract  I  made.'' 

Clyde  Spanogle,  a  banker  at  Minatare,  Nebraska,  testi- 
fied that  in  1906  he  was  in  the  Bridgeport  Bank  as  assist- 
ant  cashier;  that  in  January  or  February,  1906,  the  draft 
in  controversy  was  sent  to  his  bank  for  collection,  and 
that  he  handled  the  item  at  that  time.  He  testified  as 
follows:  "Q.  State  whether  or  not  the  purported  ac- 
ceptance there  on  that  bill  is  made  in  the  usual  form  of 
acceptances  on  bills,  on  bills  of  exchange  or  promissory 
notes  or  commercial  paper.  A.  No;  it  does  not  seem 
regular.  Q.  State  to  the  court  in  what  way  it  differs 
from  the  usual  commercial  way  of  acceptances,  and  in- 
dorsements. A.  In  nearly  all  accepted  sight  drafts  that 
I  have  handled,  the  acceptiince  is  usually  across  the  face 
of  the  draft  somewhere  near  the  center;  it  usually  runs 
diagonally;  that  seems  to  be  the  customary  form.  ♦  •  ♦ 
(J.  When  j^ou  received  that  bill  and  examined  it,  was 
there  anything  about  it  to  attract  your  attention — any- 
thing out  of  the  ordinary  bill  of  exchange  or  acceptance 
or  promissory  note?  A.  Yes,  sir.  Q.  What  was  it?  A. 
Right  across  the  end  above  where  accepted,  it  seems  to 
liave  been  attached  or  pasted  to  this  original  item — ^a 
piece  of  i)aper  has  been  attached  there,  which  attracted 
my  attention  to  it  at  the  time  to  us  for  collection.  I 
called  Mr.  Miller's  attention  to  that.  It  looked  rather 
peculiar  at  the  time  I  presented  it  to  him  for  payment.-' 
On  cross-examination  he  was  asked:  "You  speak  of  a 
piece  of  paper  being  pasted  on  the  top;  where  is  that? 
A.  Right  there  (indicating);  that  is  the  way  it  appears 
to  me.  Q.  It  was  not  pasted  upon  there  at  the  time  you 
received  it?    A.  No." 

In  the  face  of  the  foregoing  testimony  it  would  have 
been  a  travesty  upon  justice  to  have  permitted  plaintiff 
to  recover  in  this  action.  Bothell  v.  Schweitzer,  84  Neb. 
271,  was  a  case  by  this  same  i)laintiff  to  recover  upon  an 
accepted  bill  of  exchange  drawn  by  this  same  man.  Con- 
verse, in  a  transaction  similar  to  the  one  under  considera- 
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tion  here;  and,  taking  the  two  eases  together,  we  are  in- 
clined to  think  that  the  method  pursued  by  Converse  in 
these  cases  is,  if  not  his  common,  at  least  his  too  frequent 
method  of  doing  business.  We  are  strongly  impressed 
with  the  belief  that  defendant  attached  his  name  to  what 
he  was  led  by  Converse,  to  believe  was  simply  a  memo- 
randum of  their  agreement  which  he,  Converse,  desired  to 
send  to  his  house  to  show  what  he  had  done  with  the 
watches;  and  that  defendant  never  knowingly  signed  the 
draft  in  the  form  in  which  it  now  appears. 
The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 


National  Bank  of  Commerce,  appellee,  v.  Farmers  & 

Merchants  Bank,  appellant. 

Filed  November  16,  1910.    No.  16,186. 

Banks  and  Banking:  Forged  Draft:  Payment:  Recovery.  State 
Bank  v.  First  Nat  Bank,  ante,  p.  351,  reexamined,  reaffirmed, 
and  held  decisive  of  this  case. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.     Reversed. 

Tibbets  d  Anderson  and  F.  B.  Baylor^  for  appellant. 

Hainer  &  Smith,  contra, 

Fawcett,  J. 

Appeal  from  the  district  court  for  Lancaster  county. 

PlaintiiJ's  petition  is  as  follows:  "The  plaintiff,  a  cor- 
poration duly  and  legally  organized  and  existing  under 
and  by  virtue  of  the  banking  laws  of  the  United  States, 
complains  of  the  defendant,  a  corporation  duly  and 
legally  organized  and  existing  under  and  by  virtue  of  the 
banking  laws  of  the  state  of  Nebraska,  and  for  cause  of 
action  alleges  that  on  July  7,  1908,  said  defendant,  by 
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and  through  the  clearing  house  of  Lincoln,  Nebraska, 
presented  to  the  plaintiff  and  demanded  payment  of  a 
certain  instrument  in  words  and  figiures  following,  to  wit: 

« 'No.  2738.  Nebraska  Printing  Company  348-322  South 
12th  street,  Lincoln,  Neb.  July  3d,  1908.  Pay  to  the 
order  of  P.  Wall  f24.46,  twenty-four  46-100  dollars.  Ne- 
braska Printing  Company,  R.  E.  Wright.  To  National 
Bank  of  Commerce,  Lincoln,  Neb.  United  States  De- 
pository/ 

"That  on  the  back  thereof  appear  the  signatures  of  P. 
Wall  and  O.  H.  Hereford.  That  the  said  Nebraska  Print- 
ing Company  had  an  account  with  the  .plaintiff  and  funds 
upon  which  checks  might  properly  be  drawn.  That  R.  E. 
Wright,  a  member  and  officer  of  said  company,  had  full 
power  and  authority  to  draw  on  said  funds  by  check  by 
signing  said  name  of  'Nebraska  Printing  Company — ^R. 
E.  Wright.'  That  said  instrument,  purporting  on  its  face 
to  be  a  check  issued  by  the  Nebraska  Printing  Company 
by  R.  E.  Wright,  and  drawn  on  the  National  Bank  of 
Commerce,  plaintiff  herein,  was  and  is  in  fact  and  in 
truth  a  false,  forged  and  counterfeit  check,  and  was  not 
issued  by  or  under  the  direction  or  autliority  or  with  the 
knowledge  or  consent  of  said  Nebraska  Printing  Company 
or  any  of  its  officers.  That  plaintiff  did  not  detect  that 
the  alleged  signature  of  said  B.  E.  Wright,  which  closely 
resembles  the  genuine  signature  of  said  R.  E.  Wriglit,  was 
false,  counterfeit  and  a  forgery  until  after  payment  of 
the  amount  called  for  by  said  check,  to  wit,  $24.4(5,  to  said 
defendant.  That  said  defendant  presented  said  check  for 
payment,  and  the  plaintiff,  believing  said  false,  forged 
and  counterfeit  signature  appended  thereto  to  be  the 
genuine  signature  of  said  'Nebraska  Printing  Company — 
R.  E.  Wright,'  and  having  no  know^ledge  or  information 
to  the  contraiy,  did  upon  such  request,  made  by  defendant 
as  aforesaid,  duly  pay  to  said  defendant  on  said  false 
forged  and  counterfeit  check  said  amount,  to  wit,  $24.46. 
That  promptly  upon  the  discovery  of  the  forgerj^  and  that 
said  check  was  false  and  a  counterfeit,  the  plaintiff  duly 
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demanded  of  said  defendant  that  it  repay  to  said  plaintiff 
the  amount  so  obtained  on  said  false,  fraudulent  and 
counterfeit  check,  to  wit,  $24.46,  but  that  said  bank 
wholly  failed,  neglected  and  refused  so  to  do,  though  often 
requested. 

"Wherefore  plaintiff  asks  judgment  against  said  bank 
for  the  sum  of  $24.46  paid  as  aforesaid,  together  with  in- 
terest thereon  at  7  per  cent,  per  annum  from  said  7th  day 
of  July,  1908,  and  for  the  costs  of  this  action." 

To  this  petition  defendant  interposed  a  general  de- 
murrer. The  demurrer  was  overruled,  and,  defendant 
electing  to  stand  thereon,  judgment  was  entered  for  plain- 
tiff for  the  amount  of  its  claim.    Defendant  appeals. 

This  case  is  riiled  by  State  Bank  v.  First  Nat.  Banic, 
a/nte,  p.  351.  The  cases  are  exactly  alike  on  every  essen- 
tial i)oint.  In  that  case  counsel  for  the  parties  conceded 
that  the  negotiable  instruments  statute  did  not  control, 
while  here  it  is  contended  by  counsel  for  plaintiff  that 
the  statute  does  control.  We  are  all  agreed  that  counsel 
is  in  error  in  this  contention.  The  provisions  of  tli(» 
negotiable  instruments  law  which  counsel  claim  apply 
are:  "Every  person  negotiating  an  instrument  by  de- 
livery or  by  qualified  indorsement  warrants:  (1)  That 
the  instrument  is  genuine  in  all  respects  what  is  (it) 
purports  to  be.  (2)  That  he  has  good  title  to  it."  Comp. 
gt.  1909,  ch.  41,  sec.  65. 

What  is  meant  by  "negotiating"  an  instrument  within 
the  meaning  of  the  statute?  Counsel  answer  that  ques 
tion  by  quoting  section  30  of  the  negotiable  instruments 
law  (Comp.  St.,  ch.  41)  as  follows:  "An  instrument  is 
negotiated  when  it  is  transferred  from  one  person  to  an- 
other in  such  manner  as  to  constitute  the  transferee  the 
holder  thereof."  To  "negotiate"  is  defined  in  the  Centur\' 
Dictionary:  "To  treat  with  another  or  others;  *  *  » 
to  arrange  for  or  procure  by  negotiation;  bring  about  by 
mutual  arrangement,  discussion,  or  bargaining;  ♦  ♦  * 
to  put  into  circulation  by  transference  and  assignment  of 
claim  by  indorsement:  as,  to  negotiate  a  bill  of  exchange; 
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*  •  •  to  dispose  of  by  sale  or  transfer:  as,  to  npgoti-atr 
securities."  In  5  Words  and  Phrases,  4771,  it  is  .said: 
"To  ^negotiate'  means  to  conclude  by  bargain,  treaty,  or 
agreement ;  *  •  *  to  transfer,  to  sell,  to  pass^  to  procure 
by  mutual  intercourse  and  agreement  with  another,  to 
arrange  for,  to  settle  by  dealing  and  management.  ♦  ♦  • 
The  power  to  ^negotiate'  a  bill  or  note  is  the  power  to 
indorse  and  deliver  it  to  another,  so  that  the  right  of 
action  thereon  shall  pass  to  the  indorsee  or  holder.  ♦  ♦  • 

*  Negotiation'  means  the  act  by  which  a  bill  of  exchange 
or  promissory  note  is  put  into  circulation  by  being  passed 
by  one  of  the  original  parties  to  another  person.'*  If  A 
gives  B  a  check  on  C  bank,  and  B  presents  the  check  at 
the  counter  of  C,  no  negotiation  is  necessary  or  had;  he 
simply  demands  and  receives  payment;  but,  if  B  goes  to 
D  store  and  buys  a  bill  of  goods  and  tenders  the  indorsed 
check  in  payment,  he  negotiates  the  check.  The  difference 
is  clear  and  well  defined.  The  presentation  by  defendant 
of  the  check  in  controversy,  for  payment,  was  not  a  "ne- 
gotiation" of  the  check  within  the  meaning  of  the  statute 
(juoted. 

Nor  do  we  think  that  the  payment  by  a  bank  of  a  check 
drawn  upon  it  constitutes  such  bank  a  "holder"  within 
the  meaning  of  the  statute.  Counsel  cite  4  Words  and 
I^hrases,  3319,  and  Bowling  v.  Ha/rrison,  47  U.  S.  248,  12 
L.  ed.  425,  in  support  of  their  contention  that  "holder" 
within  the  meaning  of  section  30,  ch.  41,  supra,  includes 
the  payee  of  a  check.  The  paragraph  from  Words  and 
Phrases  reads  as  follows :  "The  holder  of  commercial  pa- 
per is  a  person  having  possession  of  the  paper  and  making 
demand,  whether  in  his  own  right  or  as  agent  for  another, 
and  includes  a  notary  or  a  bank  holding  the  same  for  col- 
lection." Boicling  v.  Harrison  was  not  an  action  upon  a 
check,  but  was  an  action  by  the  indorsee  of  a  promissory 
note  against  the  indorser.  The  note  by  its  terms  was  made 
payable  at  a  particular  bank.  The  second  paragraph  of  the 
syllabus  states :  "The  term  ^lolder'  includes  the  bank  at 
which  the  note  is  payable,  and  the  notary  who  may  hold 
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the  note  as  the  agent  of  the  owner  for  the  purpose  of  mak- 
ing demand  and  protest"  In  this  we  concur.  But  the  dif- 
ference between  that  case  and  this  is  marked.  In  that  case 
the  fact  that  the  note  had  been  placed  by  the  indorsee  in 
the  hands  of  the  bank,  where  by  its  terms  it  was  payable, 
did  not  constitute  a  discharge  of  the  note;  but  it  is  a  very 
different  matter  when  a  check  is  presented  to  the  bank 
upon  which  it  is  drawn,  and  is  paid  by  such  bank.  Such 
payment  discharges  the  instrument  (Comp.  St.  1909,  eh. 
41,  sec.  118)  and  the  bank  is  not  thereafter,  within  the 
meaning  of  the  statute,  a  "holder"  of  such  check. 

No  question  of  bad  faith  on  the  part  of  defendant  bank 
arises  in  this  case.  It  obtained  the  check  from  a  well- 
known,  reputable  citizen  of  Lincoln  in  the  regular  course 
of  business,  and  therefore  is  not  within  the  exception  in 
First  Nat,  Bank  of  Orleans  v.  State  Bank  of  AJrna,  22 
Neb.  769.  As  stated  in  State  Bank  v.  First  Nat.  Bank, 
snpra:  "We  do  not  feel  justified  in  expanding  the  rule 
announced  in  the  Orleans  case."  We  are  entirely  satisfied 
with  our  holding  in  State  Bank  v.  First  Nat,  Bank^  supra, 
and,  upon  the  authority  of  that  case,  the  judgment  in  this 
case  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 

SEiXiWiCK,  J.,  concurs  in  conclusion. 


Alice  Hanika  et  al.-  v.  State  of  Nebraska. 

Filed  November  16,  1910.    No.  16,787. 

1.  "The  right  of  appeal  did  not  exist  at  common  law.     This  right  is 

purely  a  statutory  one,  and  unless  expressly  conferred  does  not 
exist."     State  v.  Bethea,  43  Neb.  451. 

2.  Appeal  and  Error:    Contempt:    Mode  of  Review.    There  being  no 

provision  in  our  statute  for  an  appeal  in  a  contempt  proceeding, 
a  conviction  under  such  a  proceeding  can  only  be  reviewed  in  the 
district  court  by  the  filing  in  said  court  of  a  petition  in  error  aa 
provided  In  chapter  1,  title  XVI,  civil  code. 
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Error  to  the  district  court  for  Thurston  county:  Guy 
T.  (iRAVEs,  Judge.    Affirmed. 

Thomas  L.  Sloan  and  Curtis  L.  Doa/,  for  plaintiffs  in 
error. 

William  T,  Thompson,  Attorney  General  and  George 
W.  Ayres,  contra^ 

Fawcett,  J. 

Plaintiffs  in  eiTor  were  found  guilty  of  a  contempt  of 
court  in  a  trial  before  a  justice  of  the  peace  in  Thurston 
county,  and  were  each  sentenced  to  pay  a  fine  of  f5,  and 
one-half  the  costs  of  prosecution.  They  then  attempted 
to  have  the  case  reviewed  in  the  district  court  upon  ap- 
peal. In  the  district  court  they  separately  demurred  to 
what  they  termed  the  complaint,  and  also  filed  motions 
to  quash  the  same.  Without  ruling  upon  either  the  de- 
murrers or  motions,  the  district  court  dismissed  their 
attempted  appeal  upon  the  ground  that  "the  court  did 
not  liave  jurisdiction  to  hear  said  ca^  upon  appeal."  The 
(»ase  is  here  for  review.  The  only  assignment  of  error 
which  we  deem  it  necessary  to  consider  is  that  the  district 
court  errod  in  dismissing  the  appeal. 

Counsel  for  i>laintiffs  in  error  base  their  right  to  appeal 
from  the  judgment  of  the  justice  upon  section  324  of  the 
criminal  code,  which  provides:  "The  defendant  shall 
have  the  right  of  appeal  from  any  judgment  of  a  magis- 
trate imposing  fine  or  imprisonment,  or  both,  under  this 
chapter,  to  the  district  court  of  the  county."  They  con- 
tend that  a  contempt  proceeding  before  a  justice  of  the 
peace  is  a  misdemeanor  and  punishable  as  such,  and  that 
therefore  section  324  of  the  criminal  code  apjjlies.  In  this 
we  think  counsel  are  in  error.  Plaintiffs  in  error  were 
not  proceeded  against  before  the  justice  under  section  324 
or  any  other  section  of  the  criminal  code.  The  proceed- 
ing against  them  was,  clearly,  under  section  357  of  the 
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civil  code.  The  practice  under  these  two  sections  is  es- 
sentially different.  Section  315  of  the  criminal  code  pro- 
vides: "In  all  cases  where  the  magistrate  shall  have 
jurisdiction  to  ti*y  and  sentence  or  finally  discharge,  as 
described  in  the  preceding  section,  the  charge  made 
against  the  defendant  shall  be  distinctly  read  to  him,  and 
he  shall  be  required  to  plead  thereto,  which  plea  the 
magistrate  shall  enter  upon  his  docket.  If  the  defendant 
refuse  to  plead,  the  magistrate  shall  enter  the  fact,  with 
a  plea  of  ^not  guilty'  in  his  behalf."  Under  the  criminal 
code  p«arties  are  arrested  under  a  warrant  issued  upon  a 
written  complaint.  In  a  contempt  proceeding,  such  as 
the  one  under  consideration,  no  written  complaint  is 
necessary.  The  court  upon  its  own  motion,  or  upon  oral 
request  of  the  prosecutor,  when  it  is  shown  that  a  witness 
has  been  subpoenaed  and  has  not  appeared,  may  issue  an 
attachment,  commanding  the  sheriff,  coroner  or  constable 
of  the  county  to  arrest  and  bring  the  person  named  therein 
before  the  court  at  a  time  and  place  to  be  fixed  in  the 
attachment,  "to  give  his  testimony,  and  answer  for  the 
contempt."  Code,  sec.  357.  Under  the  criminal  code  the 
defendant  must  be  arraigned  and  be  required  to  plead, 
and  if  he  stand  mute  the  court  is  required  to  enter  a  plea 
of  not  guilty  in  his  behalf.  Such  is  not  the  rule  in  a  con- 
tempt proceeding.  In  such  cases  we  have  held  that  defend- 
ant in  contempt,  who  refuses  to  plead,  may  be  treated  by 
the  court  as  admitting  the  charges  contained  in  the  infor- 
mation. Toozer  v.  State,  5  Neb.  (Unof.)  182.  "It  is  not 
necessary  in  a  contempt  proceeding  that  the  defendant  be 
formally  arraigned."  Nebraska  Children's  Home  Society 
V.  State,  57  Neb.  765.  "As  the  proceeding  is  solely  to  pro- 
tect public  justice  fi'om  ol>struction  the  accused  is  not  en- 
titled to  trial  by  jury."  Gandy  v.  State,  13  Neb.  445.  We 
have  also  held :  "An  appeal,  in  the  technical  sense  of  the 
term,  is  a  remedy  which  exists  only  by  force  of  stiitute  and 
within  the  limits  defined  by  statute."  Pollock  v.  School 
District,  54  Neb.  171.  "The  right  of  appeal  did  not  exist 
at  common  law.    This  right  is  purely  a  stiitutory  one,  and 
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unless  expressly  conferred  does  not  exist."  State  v. 
Bcthea,  43  Neb.  451.  We  find  no  provision  in  our  statute 
for  an  appeal  in  a  contempt  proceeding.  Plaintiffs  in 
error  should  have  proceeded  under  chapter  1,  title  XVI 
of  the  civil  code,  by  filing  a  petition  in  error  in  the  dis- 
trict court. 

The  judgment  of  the  district  court  is  right  and  is 

Affirmed- 


Fred  Christensbn,  appet.lee,  v.  Robert  J,  Tate, 

APPELLANT. 
Filed  November  16,  1910.     No.  16,178. 

1.  Evidence:    Admissibility:    City  Ordinances.     City  ordinances  pub- 

lished In  book  form  are  not  competent  In  evidence  unless  "pur- 
porting to  be  published  by  authority  of  the  city."  If  the  evi- 
dence shows  that  it  is  the  revised  ordinances  of  the  city,  and 
the  book  when  offered  Is  stated  by  counsel  to  show  that  it  was 
published  by  the  city  council,  and  this  statement  Is  not  chal- 
lenged, the  general  objection  that  it  is  "incompetent,  irrelevant, 
immaterial,  and  no  foundation  laid,  and  not  in  Issue"  will  not 
be  held  suflScient  to  call  the  attention  of  the  court  to  the  question 
whether  it  purports  to  be  published  by  authority. 

2.  Municipal  Corporations:    Use  of  Streets:    Automobiles:    Regula- 

tion BY  Ordinance.  The  law  gives  cities  of  the  second  class 
control  of  their  streets,  and  an  ordinance  regulating  the  speed 
of  motor  vehicles  in  the  streets  will  not  be  held  void  as  in  con- 
flict with  the  statute  on  that  subject,  unless  It  appears  that  the 
limitation  of  speed  is  such  as  to  prohibit  the  free  use  of  the 
streets  by  such  vehicles. 

3.  Instructions  must  be  considered  and  construed  together.     If  they 

are  not  sufficiently  specific  in  some  respects,  it  is  the  duty  of 
counsel  to  offer  requests  for  instructions  that  will  supply  the 
omission.  And,  unless  this  is  done,  the  judgment  will  not  ordi- 
narily be  reversed  for  such  defects. 

4.  Trial:    Negligence:    Instructions.     When  the  jury  in  one  instruc- 

tion is  told  that,  in  order  to  find  for  the  plaintiff,  they  must 
first  find  that  the  damages  complained  of  were  caused  by  defend- 
ant's negligence,  a  subsequent  instruction  that,  If  they  find  for 
the  plaintiff,  the  plaintiff  would  be  entitled  to  recover  the  dam- 
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age  be  has  sustained  by  reason  of  the  negligence  of  defendant, 
is  not  erroneous  as  assuming  that  the  defendant  was  negligent. 

6.  New  Trial:  Newly  Disco\tebed  Evidence:  Diliqenxb.  A  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence  is 
properly  overruled  when  the  evidence  submitted  on  the  motion 
fails  to  show  due  diligence  in  endeavoring  to  produce  such  evi- 
dence upon  the  trial. 

6.  Appeal:  Review.  It  is  found  upon  examination  of  the  record  that 
the  evidence  is  sufficient  to  support  the  verdict  and  Judgment 

Appeal  from  the  district  court  for  Dodge  county: 
Conrad  Hollbnbeok,  Judge.    Affirmed. 

E\  C.  Strode^  D.  0.  Burnett,  Maxwell  V.  Bechtol  and 
Courtright  d  Sidner,  for  appellant. 

F.  W.  Button,  contra. 

Sbdgwiok,  J. 

Defendant  was  driving  his  automobile  along  one  of  the 
streets  of  Fremont,  leading  from  the  city  at  a  point  where 
the  road  turns  at  a  right  angle,  and  within  the  limits  of 
the  city  he  met  the  plaintiff,  who  was  driving  a  horse  with 
a  single  buggy.  Plaintiff's  horse  became  frightened  and 
ran  for  some  distance,  overturning  the  buggy  and  throw- 
ing the  plaintiff  to  the  ground.  The  plaintiff  suffered 
personal  injuries  and  the  horse  and  buggy  were  both 
damaged.  Plaintiff  recovered  a  judgment  for  his  dam- 
ages in  the  district  court  for  Dodge  county,  and  the  de- 
fendant has  appealed.  ^ 

1.  It  is  contended  that  the  court  erred  in  admitting  in 
evidence  the  ordinance  of  the  city  of  Fremont  regulating 
the  speed  of  automobiles  upon  the  streets  of  the  city.  The 
objection  to  these  ordinances  as  evidence  is  twofold.  It 
is  contended  that  no  suflicient  foundation  was  laid  for 
their  admission.  The  clerk  of  the  city  testified  that  the 
ordinances  were  published  in  book  form,  and  that  the 
book  shown  him  was  "the  last  revised  ordinances  of  the 
city  of  Fremont";  that  the  ordinance  appearing  in  that 
57 
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publication  in  regard  to  the  speed  of  antomobiles  had  not 
been  subsequently  repealed  or  modified  in  any  way.    The 
plaintiff  then  offered  in  evidence  two  sections  from  the 
book  in  question,  relating  to  the  speed  of  automobiles,  and 
stated  in  the  offer  that  the  same  was  publislied  in  book 
form  by  order  of  tlie  city  council  and  '^published  by  au- 
tliority  of  the  city  of  Fremont,  Nebraska."    The  offer  was 
objected  to  "for  the  reason  that  it  was  incompetent,  ir- 
relevant, immaterial,  and  no  foundation  laid,  and  not  in 
issue."    The  objection  now  is  that  there  was  no  founda- 
ti(m  laid  for  tlie  introduction  of  these  sections  in  evidence 
because  it  does  not  appear  from  this  record  that  the  book 
purported  to  be  i)ublished  by  the  authority  of  the  city. 
The  statute  jn'ovides  that  the  ordinances,  "when  printed 
or  published  in  book  or  pamplilet  form  and  purporting  to 
be  published  by  authority  of  the  city,  shall  be  read  and 
received  in  evidence  in  all  courts  and  places  without  fur- 
ther proof."    Comp.  St  1909,  ch.  13,  art.  Ill,  sec.  46,    In 
Unio7i  P.  R,  Co.  V,  Ruzicka,  65  Neb.  621,  the  specific  objec- 
tion was  made  that  "there  is  no  proof  as  to  the  validity  or 
authority  of  the  pretended  ordinance."    This  circumstance 
is  particularly  mentioned  in  the  opinion,  and  the  con- 
clusion tliat  the  admission  of  the  ordinance  in  evidence  re- 
(juired  a  reversal   is  expressly   put  upon   that  ground. 
There  was  no  testimony  in  that  case  that  the  book  offered 
was  "the  last  revis^^l  ordinances  of  the  city."    If  this  book 
did  not  purport  to  be  publislied  by  authority  of  the  city 
it  would  of  course  not  be  competent  as  proof  of  the  ordi- 
nances that  it  contained,  but  we  think  that  under  the  cir- 
cumstances of  this  case  and  the  condition  of  the  record, 
as   above   recited,   the  objecticm,    "no   foundation   laid," 
should  have  been  made  more  specific.     It  had  been  twice 
stated  in  open  court  that  these  ordinances  were  published 
by  the  city  council,  and  that  statement  should  have  been 
directly  challenged  in  order  to  avail  the  defendant  of  this 
objection. 

It  is  also  contended  that  these  sections  of  the  ordinance 
were  void  because  in  conflict  with  the  statute.     In  1905 
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the  legislature  enacted  a  law  "requiring  registration  of 
motor  vehicles  and  regulating  their  use  or  operation  upon 
the  highways  or  streets."  Laws  1905,  eh.  129.  This  law 
required  owners  of  motor  vehicles  to  obtain  licenses  from 
the  secretary  of  state  and  made  general  pi-ovision  in  re- 
gtird  thereto.  By  section  8  of  the  act  a  speed  limit  was 
provided.  The  section  contained  the  general  provision, 
that,  "no  person  shall  operate  a  motor  vehicle  on  a  public 
liighway  at  a  rate  of  speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and  use  of  the  high- 
way, or  so  as  to  endanger  the  life  or  limb  of  any  person." 
It  then  provided  specifically  that  "in  the  closer  built-up 
portion  of  a  city,  town  or  village"  such  vehicle  should  not 
be  operated  at  a  greater  rate  of  speed  than  one  mile  in  6 
minutes,  and  in  other  portions  of  a  city,  town  or  village 
the  speed  should  not  be  greater  than  one  mile  in  4  min- 
utes, and  outside  of  a  city,  town  or  village  the  speed  should 
not  be  "at  a  greater  average  rate  than  twenty  (20)  miles 
per  hour,"  and  by  section  11  of  the  act  it  was  provided 
that  "cities  and  towns  shall  have  no  power  to  pass,  en- 
force or  maintain  any  ordinance,  rule  or  regulation  ♦  ♦  ♦ 
or  exclude  or  prohibit  any  motor  vehicle  whose  owner  has 
complied  with  section  two  (2)  or  section  four  (4)  of  this 
act  from  the  free  use  of  such  highways,  and  all  such  ordi- 
nances, rules  or  regulations  now  in  force,  are  hereby  de- 
clared to  be  of  no  validity  or  effect."  Laws  1905,  ch.  129. 
This  chapter  was  substantially  re-enacted  in  1907,  making 
some  verbal  changes  in  various  sections,  but  not  in  mat- 
ters above  referred  to,  except  that  the  word  "average" 
was  omitted  from  the  limitation  of  speed  outside  of  cities, 
towns  and  villages.  Laws  1907,  ch.  115.  The  ordinance 
in  question  was  enacted  in  January,  1907,  and  provided 
that  no  automobile  should  be  driven  in  the  streets  of  Fre- 
mont at  a  greater  rate  of  speed  than  8  miles  an  hour,  and 
that  in  turning  a  comer  of  any  street  or  avenue,  or  cross- 
ing the  intersection  of  any  street  or  avenue,  or  in  any 
alley  of  the  city,  the  speed  should  not  be  greater  than  4 
miles  an  hour.     It  is  insisted  that  the  provision  of  the 
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statute  that  cities  and  towns  shall  not  prohibit  motor 
vehicles  whose  owner  has  complied  with  the  statute  from 
the  free  use  of  the  streets  is  violated  by  this  ordinance; 
that  "when  automobiles  first  came  into  use  the  prejudice 
and  fear  was  greater  than  it  is  now^  because  of  lack  of 
knowledge  on  the  subject.  The  people  did  not  then  know, 
as  they  do  now,  that  an  auto  traveling  at  the  same  speed 
as  a  team  and  buggy  can  be  stopped  in  one-fourth  to  one- 
tenth  of  the  distance  that  a  team  can.  Hence  a  great  fear 
went  up,  and  ordinances  were  passed  in  many  towns  and 
cities  limiting  the  rate  of  speed  to  a  pace  so  slow  as  to  be 
ridiculous  to  one  understanding  the  situation.  ♦  •  ♦; 
that  there  are  not  over  a  half  dozen  cars  in  Fremont,  and 
these  of  the  newest  model,  which  can  run  as  slow  as  four 
miles  an  hour  without  use  of  the  slow-speed  mechanism 
of  the  car.  The  large  majority,  and  all  ordinary  cars 
here,  cannot  go  below  six  or  eight  miles  an  hour  without 
the  use  of  the  slow-speed  machinery.  When  this  ma- 
chinery is  in  use,  the  wheels  go  slow,  but  the  machinery 
goes  very  fast.  *  *  ♦  In  many  cars,  in  this  condition, 
while  the  car  is  moving  very  slow,  the  revolutions  to  some 
of  the  mechanism  is  between  2,000  and  3,000  a  minute, 
or  several  times  as  fast  as  wlien  the  high  speed  gearing 
is  in  use,  and  the  car  traveling  much  faster.  The  effect 
of  the  use  of  the  slow-sp<*ed  gearing  is  not  only  to  wear 
out  and  shake  to  pieces,  but  it  does  also  what  the  auto 
people  call  'bum  up.'  ♦  ♦  ♦  Q^p  blocks  are  280  feet, 
and  most  of  them  have  16-foot  alleys.  Just  imagine  run- 
ning 132  feet  high  gear,  16  feet  low  gear,  132  feet  high 
gear,  80  feet  low  gear,  and  so  on.  With  the  number  of 
autos  we  have  now,  the  low-gear  rattle-bang  would  drive 
people  crazy,  and  we  would  find  our  'city  fathers  passing 
an  ordinance  to  abate  the  noise  nuisance." 

There  is,  however,  no  evidence  in  the  record  to  whicj 
these  suggestions  are  applicable.  It  is  not  shown  that 
such  regulations  in  effect  prohibit  the  free  use  by  such 
conveyances  of  the  streets  of  the  city.  The  city  is  by 
statute  given  general  control  of  its  streets.     Of  course. 
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this  control  of  the  streets  is  subject  to  the  general  laws 
of  the  state,  and  mnst  not  be  so  exercised  as  to  violate 
those  laws.  The  fact  that  the  legislature  has  provided 
limitations  upon  the  speed  of  such  vehicles  will  not  pre- 
vent further  restriction  by  the  city  if  the  same  are  reason- 
able and  are  made  necessary  by  special  conditions  and 
circumstances  that  were  plainly  not  considered  by  the 
legislature,  and  do  not  prohibit  or  restrict  the  free  use  of 
the  streeta 

We  cannot  say  that  the  court  erred  in  admitting  these 
ordinances  in  evidence. 

2.  Instruction  No.  6,  given  by  the  court,  is  complained 
of.  It  is  as  follows:  "If  the  jury  believe  from  the  evi- 
dence that  the  defendant  met  the  plaintiff,  as  alleged  in 
his  petition,  and  defendant  was  at  said  time  operating  his 
automobile,  and  plaintiff  at  said  time  was  exercising  due 
care,  and  that  by  reason  of  the  negligence  of  the  defend- 
ant at  the  time  in  operating  and  running  said  automobile 
the  plaintiff  suffered  injuries  to  himself,  his  buggy  and 
his  horse,  then  the  defendant  in  this  case  would  be  liable 
for  such  damages  as  you  may  believe  from  the  evidence 
plaintiff  has  sustained.  If,  on  the  other  hand,  the  jury 
do  not  believe  from  the  evidence  that  said  injuries  suf- 
fered by  plaintiff,  if  any,  to  himself,  his  buggy,  and  his 
horse  were  caused  by  the  negligence  of  the  defendant,  then 
in  that  case  the  plaintiff  cannot  recover,  and  your  ver- 
dict should  be  for  the  defendant."  The  objection  urged 
against  this  instruction  is  that  it  does  not  set  out  "the 
circumstances  from  which  negligence  may  or  may  not  be 
imputed,"  nor  furnish  any  guide  "by  which  the  jury  may 
know  what  is  and  what  is  not  negligence."  The  instruc- 
tion, if  given  alone,  would  no  doubt  be  subject  to  criti- 
cism. At  the  defendant's  request  the  jury  were  told  that 
the  plaintiff  could  not  recover  if  "the  defendant  had  his 
automobile  under  reasonable  control  and  was  running  it 
at  a  reasonable  rate  of  speed  and  in  a  reasonable  manner, 
and  ♦  ♦  •  used  ordinary  care  to  prevent  injury,"  and  no 
doubty  if  the  defendant  had  requested  it,  the  court  would 
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have  given  an  instruction  defining  affirmatively  what  con- 
stitutes negligence  as  well  as  the  instruction  stating  n^;a- 
tively  what  is  not  negligence. 

3.  In  the  seventh  instruction  the  court  told  the  jury: 
"If  you  find  for  the  plaintiff  in  this  action,  the  plaintiff 
would  be  entitled  to  recover  the  damage  he  has  sustained 
by  reason  of  the  negligence  of  the  defendant;"  then  follows 
a  statement  of  the  elements  of  damage,  and  it  is  com- 
plained that  in  this  language  the  court  assumed  that  tiie 
defendant  was  guilty  of  n^ligence  and  that  this  was  preju- 
dicial. It  is  argued  that  ^^tbe  manner  in  which  the  in- 
struction was  worded  implies  that  the  only  question  in 
the  case  is  whether  or  not  the  plaintiff  is  to  have  dam- 
ages/* and  assumes  the  real  question  as  to  whether  the 
defendant  was  negligent.  The  jury  had  already  been  told 
that  one  of  the  material  matters  which  they  were  to  con- 
sider was  whether  the  alleged  injuries  and  damage  of  the 
plaintiff  were  caused  by  the  negligence  of  the  defendant^ 
and  that  the  plaintiff  must  prove  that  they  were  so  caused 
or  he  could  not  recover,  and  so  the  jury  could  not  find  for 
the  plaintiff  without  finding  that  the  defendant  was  neg- 
ligent, as  alleged.  It  was  therefore  not  prejudicial  to  in- 
struct them  that  if  they  found  for  the  plaintiff  they  should 
inquire  what  damage  was  caused  by  the  defendant's 
negligence.  Unless  they  first  found  that  the  defendant's 
negligence  was  the  cause  of  the  accident,  they  could  not 
find  for  the  plaintiff.  While  the  instruction  is  not  as  com- 
prehensive and  definite  as  might  be  wished,  we  think  that, 
in  the  absence  of  any  proper  request  by  the  defendant  for 
further  instruction,  the  giving  of  this  instruction  was 
not  erroneous. 

4.  A  supplemental  motion  for  ixew  trial  was  filed  on 
the  ground  of  newly  discovered  evidence.  Those  parts  of 
this  proposed  evidence  that  would  seem  to  be  of  sufficient 
importance  to  be  considered  in  this  connection  are  such 
as  would  ordinarily  be  discovered  and  used  upon  the  triaL 
The  showing  of  diligence  in  this  regard  is  not  sufficient 
to  justify  the  court  in  granting  another  trial* 
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5.  It  is  also  contended  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict  and  judgment.  The  evidence 
as  to  negligence  on  the  part  of  defendant  is  not  very  satis- 
factory. The  plaintiff  testified  that  the  defendant  was 
driving  his  machine  at  about  18  or  20  miles  an  hour.  He 
called  three  witnesses  who  saw  the  accident,  and  asked 
one  of  them:  "What  rate  of  speed  would  you  say  Mr. 
Tate  was.  going?"  And  he  answered :  "I  don't  know 
what  rate  he  was  going,  but  he  was  going  there  and  the 
accident  happened."  Another  of  these  witnesses  who  saw 
the  accident  was  asked:  "How  was  the  automobile  run- 
ning?" And  he  answered:  "It  was  going  along  at  a 
pretty  good  rate  of  speed.  I  don't  know  how  fast,  as  I 
am  no  judge  of  speed.  ♦  ♦  •  i  would  not  say  it  was  go- 
ing fast  or  slow."  The  third  apparently  disinterested 
witness  was  not  asked  as  to  the  speed  of  the  machine. 
The  defendant  testified  that  he  first  saw  the  plaintiflE  just 
as  he,  the  plaintiff,  turned  the  corner  west  onto  Wash- 
ington avenue,  and  that  he,  the  defendant,  was  just  turn- 
ing the  corner  on  the  west  side  and  just  coming  around  a 
billboard  that  stood  there.  He  then  noticed  that  the 
horse  "looked  up  as  though  he  was  going  to  be  frightened," 
and  he  turned  out  into  the  ditch  and  gave  the  plaintiff  the 
full  road  and  stopped  his  machine;  that  he  went  clear 
down  off  from  the  grade  to  give  the  plaintiff  the  full  road. 
The  plaintiff  positively  denies  that  the  defendant  stopped 
his  car  at  all.  It  was  fully  shown  by  many  witnesses  that 
at  the  place  of  the  meeting  in  question  10  or  12  miles  an 
hour  would  be  a  highly  dangerous  rate  of  speed.  In  view 
of  the  fact  that  the  defendant  was  a  witness  in  his  own 
behalf  and  did  not  testify  as  to  the  rate  of  speed  he  was 
driving  when  he  met  the  plaintiff,  we  cannot  say  that  the 
finding  of  the  jury  is  unsupported  by  the  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 
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27.  The  determination  of  questions  on  appeal  becomes  the  law 

of  the  case.    Olson  v.  Nebraska  Telephone  Co 593 

28.  Where  the  jury,  on  conflicting  evidence  and  instructions 
not  excepted  to,  find  defendant  not  guilty  of  negligence,  the 
supreme  court  will  not  ordinarily  reverse  the  finding. 
Walters  v.  Village  of  Exeter 125 

29.  Where  refuaal  of  several  instructions  is  made  a  joint 
assignment  of  error  in  motion  for  new  trial,  they  will  be 
examined- only  to  determine  whether  any  one  was  properly 
refused.    Walters  v.  Village  of  Exeter 125 

30.  Instructions  will  not  be  reviewed  where  not  excepted  to  in 
the  district  court.     Walters  v.  Village  of  Exeter 125 

81.  The  giving  of  an  instruction  which  misstates  the  law  on  a 
material  issue  to  the  prejudice  of  plaintiff  is  ground  for 
reversal.     Binger  Sewing  Machine  Co.  v.  Rohertson 542 

82.  Where  both  parties  request  a  peremptory  instruction,  and 
a  verdict  is  directed  for  plaintiff,  the  action  of  the  trial 
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court  in  declining  to  aubmlt  Issues  of  fact  to  tlie  Juiy 
presents  no  question  for  review.  Henton  v.  Sovereiffn 
Oamp,  W.  O.  W.  668 

88.  An  ambiguous  instruction,  not  prejudicial,  is  not  ground  for 
reversal.    OUon  v.  Nebraska  Telephone  Co 593 

84.  Inexactitude  in  the  language  of  an  instruction  is  not  ground 
for  reversal*  where  the  jury  are  not  misled.  Reams  v. 
Olopine    673 

86.  Alleged  error  in  an  instruction  not  assigned  in  motion  for 
new  trial  will  not  l>e  considered.  Stevenson  v.  Omaha 
Transfer  Co • 794 

86.  A  judgment  will  not  be  reversed  for  harmless  error  in 

an  instruction.    Whelan  t?.  City  ot  Plattsmouth 824 

87.  Assignments  of  error  not  set  out  p^ticularly  and  not 
definitely  discussed  in  the  brief  will  ordinarily  not  be  con- 
sidered.   First  Nat  Bank  v,  Hedgecock 820 

88.  Wliere  in  motion  for  new  trial  In  district  court  there  is  no 
general  assignment  of  "errors  of  law  occurring  at  the 
trial,"  the  supreme  court  will  consider  only  errors  specif- 
ically assigned  in  the  motion.  First  Nat.  Bank  v.  Hedge- 
cock 220 

88.  Although  ordinarily  an  error  will  not  be  considered  on 
appeal  unless  specifically  assigned  and  argued  in  the  brief, 
yet  w^  're  affirmance  of  a  Judgment  may  improperly  dispose 
of  school  funds,  prejudicial  error  referred  to,  but  not 
specifically  assigned,  will  be  considered.    State  v.  Melcher. .  359 

40.  Where,  on  appeal  in  an  action  in  which  the  supreme  and 
district  courts  have  concurrent  original  jurisdiction,  the 
parties  neglect  to  have  the  cause  advanced,  and  by  reason 
of  delay  a  decision  cannot  affect  their  substantial  rights, 
the  appeal  will  be  dismissed  on  the  court's  own  motion. 
State  V,  Board  of  Supervisors 227 

4L  Where  during  trial  both  parties  treat  an  affirmative  defense 
as  denied,  it  will  be  so  considered  in  the  supreme  eourt. 
Crilly  V.  Ruyle   367 

42.  In  reviewing  a  judgment  on  an  award  of  arbitrators,  every 
presumption  is  in  favor  of  the  award.  In  re  Arbitration 
of  Johnson  , 376 

48.  An  appellate  court  will  not  reverse  a  judgment  simply  to 
give  a  litigant  a  remediless  right.    Melvin  v,  Hagadom. .  398 

44.  Where,  in  a  case  within  the  Jurisdiction  of  a  justice,  a 
judgment  is  entered  in  the  county  court,  and  on  appeal 
the  district  court  enters  a  similar  judgment,  the  supreme 
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court,  finding  no  prejudicial  error,  will  affirm  the  Judg- 
ment    Bchlote  V.  Walker 406 

45.  If  tbe  language  of  special  findings  of  a  Jury  is  ambiguous, 
a  construction  tliat  will  make  such  findings  agree  with  the 
general  verdict  will  be  adopted  rather  than  reverse  the 
Judgment  because  of  the  inconsistency.  Havlik  v.  8t.  Paul 
Fire  d  Marine  In8.  Co 427 

46.  Where,  on  appeal  in  equity,  the  findings  accord  with  the 
Judgment  of  the  district  court,  the  Judgment  will  be 
affirmed  without  discussing  the  evidence.  Draper  v.  Oster- 
man 436 

47.  Where  the  record  presents  no  issue  and  contains  no  evi- 
dence from  which  to  determine  what  relief  appellant  is     * 
entitled   to,   the  Judgment  will  be   affirmed.     Oltmann  v, 
Korua    600 

ft 

48.  On  appeal,  a  case  must  be  considered  upon  the  issues  pre- 
sented in  the  district  court  Nielsen  v.  Central  Nebraska 
Land  d  Investment  Co 518 

49.  The  supreme  court  will  disregard  any  error  or  defect  in 
pleadings  or  proceedings  which  does  not  affect  substantial 
rights.    Smith  v.  Lorang 537 

50.  Where  appellant  fails  to  exercise  diligence  in  prosecuting 
an  appeal,  without  reasonable  excuse,  his  appeal  will  be 
dismissed.    Anderson  v.  Oristoold : 578 

51.  An  error  or  defect  in  the  pleadings  or  proceedings,  not 
prejudicial,  is  not  ground  for  reversal.    Ward  v.  Holliday,  607 

52.  A  Judgment  will  not  be  reversed  for  a  variance,  unless 
material  and  defendant  has  been  misled  thereby  to  hie 
prejudice.    Westing  v.  Chicago,  B,  d  Q,  R.  Co 665 

53.  Unless  the  matter  of  variance  has  been  brought  to  the 
attention  of  the  trial  court  it  will  not  be  considered. 
Westing  v,  Chicago,  B.  d  Q.  R,  Co 656 

54.  Where  judgment  is  entered  against  principal  and  surety 
in  conformity  to  the  surety's  suggestion,  he  cannot  com* 
plain  of  the  form  of  the  judgment  Des  Moines  Bridge  d 
Iron  Works  v,  Marxen  d  Rokahr 684 

55.  Where  a  case  is  retried  after  reversal,  the  court,  in  con- 
struing an  admission  made  at  the  former  trial,  should 
consider  the  situation  of  the  parties  and  the  circumstances 

at  that  time.    Burnham  v.  Chicago,  B.  d  Q.  R.  Co 696 

56.  Plaintiff,  recovering  an  erroneous  judgment  under  allega- 
tions which  aftord  him  no  remedy,  may  rely  on  other 
allegations  of  the  same  petition  on  retrial  after  reversal 
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on   appeal   and   remand   generally.     Burnham  v.   Chicago, 

B.  d  Q.  R.  Co 696 

67.  Where  appellant  flies  transcript  omitting  record  of  facts 
showing  jurisdiction,  and  no  diminution  of  the  record  is 
suggested,  it  will  be  presumed  the  district  court  acquired 
jurisdiction.     Whelan  v.  City  of  Plattsmouth 824 

58.  On  appeal,  parties  will  as  a  rule  be  restricted  to  the  theory 
upon  which  the  cause  was  tried  below.    Bothell  v.  Miller, . .  835 

Arbitration  and  Award.     See  Appeal  and  Error,  42. 

1.  Arbitrators  are  not  required  to  make  their  findings  more 
certain  than  juries.    In  re  Arjfitration  of  Johnson 375 

2.  Failure   of   arbitrators  to  state  the  facts  found   and   the 
**      conclusions  of  law,  separately,  is  a  mere  Irregularity  which 

the  parties  may  waive.    In  re  Arbitration  of  Johnson 375 

3.  By  failing  to  ask  the  court  to  recommit  an  award  for 
corrected  or  additional  findings,  a  party  waives  such 
irregularities.     In  re  Arbitration  of  Johnson 375 

4.  A  general  finding  by  arbitrators  is  sufficient,  where  special 
findings  are  not  required  by  the  submission  or  requested 

by  a  party  to  the  arbitration.    In  re  Arbitration  of  Johnson,  375 

5.  An  award  directing  an  executor  to  expend  $800  for  a 
monument  held  within  the  terms  of  a  submission  of  a 
division  of  a  testator's  personalty,  containing  an  agree- 
ment not  to  contest  a  will  making  provision  for  a  monu- 
ment.   In  re  Arbitration  of  Johnson 875 

6.  The  disputed  ownership  of  devised  land,  the  Invalidity  of 
a  will,  and  the  distribution  of  testator's  estate,  in  view  of 
an  agreement  not  to  contest  the  will,  held  subjects  of 
arbitration  under  sec.  862  of  the  code.    In  re  Arbitration 

of  Johnson  375 

7.  An  award   held  not  objectionable  as  not  being  final.     In 

re  Arbitration  of  Johnson 375 

Arson. 

A  tenant  who  burns  a  storehouse,  the  property  of  his  land- 
lord, of  which  the  tenant  is  in  possession,  is  guilty  of  larson 
under  sec.  64  of  the  criminal  code.    State  v.  Martin 529 

Attorney  and  Client.     See  Executors  and  Administrators,  5. 

Automobiles.     See  Municipal  Corporations,  17,  18. 

Banks  and  Banking. 

1.  Drawee  of  forged  draft,  after  paying  it  to  a  holder  for 
value,  cannot  recover  back  the  money,  unless  he  shows  that 
the  holder  was  negligent  or  withheld  information.     Btate 

Bank  of  Chicago  v.  First  Nat.  Bank  of  Omaha 361 

National  Bank  of  Commerce  v.  Farmers  d  Mercfiants  Bank,  841 
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2.  A  purchaser  in  good  faith  of  a  forged  draft  is  not  required 
to  inquire  of  the  drawer  whether  the  instrument  waa 
genuine,  or  of  the  drawee  to  learn  whether  it  would  be 
accepted.     State  Bank  of  Chicago  v.  First  Nat.  Bank  of 

Omaha  351 

National  Bank  of  Commerce  v.  Farmers  d  Merchants  Bank,  841 

3.  An  indorsement  by  the  holder  of  a  forged  draft  held  not  a 
warranty  to  the  drawee  that  the  drawer's  signature  is 
genuine.     State  Bank   of  Chicago  v.   First  Nat»  Bank  of 

Omaha  351 

National  Bank  of  Commerce  v.  Farmers  d  Merchants  Bank,  841 

4.  A  bank  charged  with  the  duty  of  collecting  a  draft  is  the 
.drawer's  agent.     Crilly  v.  Ruyle 367 

5.  Payment  by  a  bank  of  a  check  drawn  upon  it  does  not 
constitute  such  bank  a  "holder"  within  the  negotiable  in- 
struments 'statute.    National  Bank  of  Commerce  v.  Farmers 

.  d  Merchants  Bank 841 

Bigamy. 

1.  When  in  a  prosecution  for  bigamy  the  state  proves  a  ..prior 
marriage,  and  on  cross-examination  it  appears  that  the 
parties  were  first  cousins,  the  state  must  show  a  lawful 
marriage,  in  view  of  sec.  3,  ch.  62,  Comp.  St.  1909. 
Staley  v.  State 539 

2.  Where  two  successive  marriages  occur,  a  lawful  marriage 
must  be  established  by  proof.    Staley  v.  State 539 

Bills  and  Notes.     See  Banks  and  Banking. 

1.  Sec.  llOOo  of  the  code  relates  only  to  cases  before  justices 
of  the  peace,  and,  in  the  county  court,  to  cases  within  the 
Jurisdiction  of  a  Justice.     First  Nat.  Bank.  v.  Hedgecock,  220 

2.  In  an  action  on  a  bill  of  exchange,  a  general  denial  puts  in 
issue    every    material    averment   of   the   petition.     Bothell 

V.  Miller   835 

3.  In  an  action  on  a  bill  of  exchange,  findings  held  to  sustain 
judgment  of  dismissal.    Bothell  v.  Miller 835 

4.  In  an  action  on  a  draft,  evidence  held  to  sustain  findings 
for  defendant.     Bothell  v.  Miller 835 

5.  "Negotiating"  within  the  meaning  of  the  negotiable  instru- 
ments law  (Comp.  St.,  ch.  41)  defined.  National  Bank  of 
Commerce  v.  Farmers  d  Merchants  Bank 841 

Bonds.     See  Counties  and  County  Offickbs,  8-^.     Drains,  2,  8. 
Municipal  Corporations,  13-16. 

Boundaries. 

1.  Defendant  held  not  estopped  to  claim  to  the  true  boundary 
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line  by  having  by  mistake  agreed  on  an  erroneous  line. 
Kimes    v.    Lihhy 113 

1.  Where  owners  by  mistake  agree  on  an  erroneous  boundary 
line,  they  are  not  thereby  concluded  from  claiming  to  the 
correct  line  unless  the  statute  of  limitations  has  run  or 
equitable  reasons  exist.    Kimet  v,  Lihby 113 

Broken.     See  Principal  aitd  Agent.     Statute  of  Frauds,  1,  2. 
One  who  makes  a  contract  with  a  broker,  representing  himself 
as  owner  of  land,  cannot   ayoid   payment  of  .{commission 
because  he  is  not  the  owner.  Valerius  v.  Luhring 425 

Burglary.    See  Criminal  Law,  6. 

Carrierfl.     See  Statutes,  1. 

1.  A  contract  by  a  railroad  company  to  furnish  transportation 
to  the  proprietors  of  a  newspaper  in  payment  for  advertis- 
ing held  to  be  in  violation  of  sec.  14  of  the  railway  com- 
mission act  (laws  1907,  ch.  90;  Ann.  St.  1909,  sec  10662 )« 
State  V.  Union  P.  R,  Co 29 

2.  If  the  proprietor  of  one  newspaper  may  receive  transporta- 
tion in  return  for  such  services,  while  another  cannot, 
uniformity  of  charge  does  not  exist.     State  v.   Union  P. 

R.  Co 29 

8.  A  common  carrier  may  not  exchange  transportation  for 
services  or  property  by  way  of  barter.  State  v.  Union 
P.  R.  Co ,..     29 

4.  The  only  standard  measure  possible  to  insure  absolute 
uniformity  in  rates  is  money.    State  v.  Union  P.  R.  Co, .. .     29 

6.  When  a  shipper  surrenders  the  entire  custody  of  his  goods 
to  a  common  carrier  for  Immediate  transportation,  the 
liability  of  the  carrier  as  an  insurer  of  their  safe  delivery 
at  once  attaches.    Burroives  v.  Chicago,  B,  d  Q,  R.  Co 142 

6.  One  who  installs  passenger  elevators  in  his  building  for  the 
use  of  his  tenants  and  the  public  is  subject  to  the  same 
degree  of  care  as  common  carriers.  Quimby  v.  Bee  Build- 
ing Co 193 

7.  Common  carriers  of  passengers  should  be  held  to  the 
strictest  accountability  and  be  required  to  exercise  the 
highest  degree  of  care  of  which  the  human  mind  is  capable. 
Quimhy  v.  Bee  Building  Co 193 

8.  In  an  action  for  injuries  to  a  boy  caused  by  defendant's 
negligence  in  operating  an  elevator,  evidence  held  to  sustain 
yerdict  for  plaintiff.    Quimhy  v.  Bee  Building  Co 193 

9.  Instruction  as  to  duty  of  elevator  conductor  held  properly 
refused.     Quimty  v.  Bee  Building  Co 193 
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10.  Instruction  as  to  liability  of  owner  of  passenger  elevator 
held  proper.    Quimlty  v.  Bee  Building  Co 193 

11.  A  stock  shipper,  riding  on  a  freight  train  caring  for  his 
stock,  is  entitled  to  the  highest  degree  of  care.  Otto  v. 
Chicago,  B.  d  Q.  J2.  Co 503 

12.  Persons  in  charge  of  a  freight  train  held  negligent  in  per- 
mitting a  stock  shipper  to  leave  it  while  it  is  standing  on 

an  open  bridge  in  the  dark.    Otto  v.  Chicago,  B.  dQ.R.Go..  503 

13.  Whether  a  stock  shipper  injured  in  stepping  from  a  freight 
train  in  the  dark  was  guilty  of  contributory  negligence, 
held,  under  the  evidence,  for  the  Jury.     Otto  v.  Chicago, 

B.  d  Q.  R.  Co 603 

Chattel  Mortgages.     See  Insubancb,  1,  2. 

A  chattel  mortgage  duly  recorded  in  one  state  will  not,  under 
the  doctrine  of  comity,  be  given  priority  over  local  attach- 
ing creditors  by  the  courts  of  another  state,  to  which  the 
chattels  are  removed  with  the  mortgagee's  consent.  Pei^- 
nington  County  Bank  v.  Bauman 25 

C/onstitational  Law. 

1.  The  employer's  liability  act  (Gomp.  St.,  ch.  21.,  sec.  3)  held 
valid  under  the  constitution  of  Nebraska,  and  not  repugnant 
to  the  fourteenth  amendment  of  the  federal  constitution. 
Swohoda  v.  Union  P.  R.  Co 200 

2.  Ex  post  facto  laws  include  enactments  which  alter  the 
situation  of  accused  to  his  disadvantage.    Btate  v.  McCoy. .  385 

3.  Amendatory  act  increasing  penalty  of  bond  essential  to 
suspension  of  sentence  in  prosecution  for  abandonment  is 

ex  post  facto  as  to  prior  offenses.    State  v,  McCoy 885 

4.  A  curative  act  which  attempts  to  take  away  property 
rights  already  vested  is  unconstitutional.  Helming  v. 
Forrester 438 

5.  Ch.  32,  laws  1895,  an  act  to  validate  decrees  made  under 
ch.  57,  laws  1889,  "Baker's  decedent  act,"  held  violative  of 
sec.  3,  art.  I,  const.    Draper  v,  Clayton 443 

6.  Ch.  32,  laws  1895,  an  act  to  validate  decrees  made  under 
ch.  57,  laws  1889,  held  not  to  validate  a  decree  assigning 
the  fee  in  the  homestead  to  the  surviving  spouse  of  the 
owner.     McFarland  v.  Flack 452 

7.  The  constitution  and  laws  guarantee  to  every  person  a  fair 
and  impartial  trial  by  an  impartial  Jury,  and  the  obliga- 
tion tp  protect  these  rights  devolves  upon  the  courts. 
Wilson   V.   State 638 

58 
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Contracts.     See  Mechanics'  Liens.    Statute  of  Frauds,  2. 

1.  Where  provisions  of  a  building  contract  have  been  ignored 
by  the  parties  and  the  architects,  they  will  be  ignored  by 
the  courts.     Camphcll  v.  Ki7nball 309 

2.  Parties  to  a  written  contract  may  change  the  time  limit 
by  oral  agreement,  and  courts  will  refuse  damages  suffered 
prior  to  the  date  fixed  by  the  change.    Campbell  v.  Kimball,  309 

3.  A  verbal  change  in  a  contract  that  does  not  vary  its  mean- 
ing nor  affect  the  liability  of  the  party  to  be  charged  is 

an  immaterial  alteration.    Blenkiron  Bros.  v.  Rogers 716 

4.  Correction  of  name  in  contract  for  sale  of  grain  held  an. 
immaterial  alteration.     Blenkiron  Bros,  v.  Rogers 716 

5.  A  contract  between  a  man  and  his  stepmother  that  If  she 
will  return  to  and  care  for  her  husband  the  stepson  will 
support  her  for  life,  held  not  void  as  against  public  policy. 
Mack  V.  Mack 819 

6.  The  consideration  of  a  contract  need  not  move  to  the 
promisor,  but  a  disadvantage  to  the  promisee  is  sufficient. 
Mack  V.  Mack : 819 

Contribution-     See  Life  EvStates. 

Corporations.     See  Electricity.     EvmENCE,  4. 

1.  A  corporation  having  power  to  execute  a  lease  for  25  years 
has  power  to  cancel  it  with  consent  of  lessee,  and  to  execute 
a  new  lease  for  a  longer  term  to  another  lessee.  Lancaster 
County  V.  Lincoln  Auditorium  Ass'n 87 

2.  Stockholder  in  a  corporation  held  estopped  lo  sue  to  set 
aside  the  surrender  of  a  lease  for  want  of  power  in  the 
directors.    Lancaster  County  v.  Lincoln  Auditorium  Ass'n..     87 

3.  A  corporation  authorized  to  hold  real  estate  in  fee  may 
become  lessee  in  a  lease  whose  term  exceeds  the  term  of 
its  charter  existence.  Lancaster  County  v.  Lincoln  Audi- 
torium Ass'n   87 

Costs,     See  Municipal  Corporations,  3. 

Counties  and  County  Officers.     See  Accord  and  Satisfaction,  2. 
Drains,  5.    Highways,  2. 

1.  A  contract  made  in  good  faith  by  county  commissioners 
within  their  powers  cannot  be  Interfered  with  merely  be- 
cause the  county  might  have  made  a  better  bargain.  Lan- 
caster County  V.  Lincoln  Auditorium  Ass'n 87 

2.  In  the  absence  of  bad  faith  or  a  gross  abuse  of  discretion, 
proceedings  of  county  officers,  if  regular,  will  not  be  re- 
viewed in  a  collateral  action  by  a  taxpayer.  Lancaster 
County  V.  Lincoln  Auditorium  Ass'n 87 

8.  County  treasurer  held  not  liable  on  his  bond  for  interest 
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which  he  could  not  collect  on  the  public  funds.    Hamilton 
County  V.  Cunningham 650 

4.  Where  a  contract  for  the  construction  of  a  courthouse 
requires  the  contractor  to  pay  for  materials  used,  a  bond 
to  secure  performance  of  the  contract  inures  to  the  benefit 
of  a  materialman.  Dea  Moines  Bridge  d  Iron  Works  v, 
Marxen  d  Rokahr 684 

5.  In  an  action  on  a  contractor's  bond,  materialman  held  not 
prejudiced  by  failure  of  supervisors  to  require  the  con- 
tractor to  produce  receipts  before  paying  for  the  building. 
Des  Moines  Bridge  do  Iron  "Works  v.  Marxen  d  Rokahr 684 

6.  In  an  action  on  a  contractor's  bond,  if  the  bondsman 
admits  execution  and  delivery  of  the  bond,  the  material- 
man need  not  prove  that  it  was  formally  approved.  Des 
Moines  Bridge  d  Iron  Works  v.  Marxen  d  Rokahr 684 

Courts.   See  Appeal  and  Erbob,  46.   Criminal  Law,  14.   Wills,  10. 

1.  On  an  assignment  that  the  Judgment  is  not  sustained  by 
the  evidence,  it  is  suMcient  if  the  opinion  fairly  reflects  the 
evidence  material  to  a  decision  on  the  assignment.  Bur- 
rowes  V.  Chicago,  B,  d  Q.  R»  Co 142 

2.  Where  questions  of  law  Involved  on  appeal  have  been 
definitely  settled  by  former  adjudications,  further  review 

is  not  required.    Hoosier  Mfg.  Co.  v.  Swenson 182 

3.  A  county  court  has  no  Jurisdiction  to  make  an  ex  parte 
order  confirming  in  a  widow  a  title  in  fee  simple  to  a 
homestead.     Helming  v.^  Forrester 438 

4.  A  decree  of  the  county  court  vesting  in  a  widow  absolute 
title  to  a  homestead  selected  from  lands  of  her  deceased 
husband  held  void  under  sec.  16,  art.  VI  of  the  constitution. 
Draper  v.  Clayton 443 

5.  A  county  court  has  no  Jurisdiction  to  assign  a  fee  in  a 
homestead  to  the  surviving  "spouse  of  the  owner.  Mc- 
Farland  v.  Flack 452 

6.  Where  the  evidence  clearly  sustains  the  verdict,  the 
supreme  court  need  not  set  it  out  in  its  opinion.    Holmes 

V.  State   710 

7.  Where  objections  to  instructions  are  clearly  without  merit, 
the  supreme  court  is  not  required  to  set  out  the  instructions 

in  its  opinion.    Holmes  v.  State 710 

Creditors'  Suit.     See  Divobck,  2. 

The  wife  of  a  surety  held  estopped  from  claiming  title  to  land 
held  by  her  husband  when  he  Justified  as  surety  on  a 
depository  bond  of  a  bank.    Johnson  County  v.  Taylor 487 
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OrlzniiiAl  Xjaw.    Bee  Abson.    Bioamt.    Coubtb,  6,  7.    IxDicTMEirr 
^AifD   Information.     Intoxtcattno  Liquors.   12.     Robbery. 
1.  It  1b  error  to  unduly  emphasize  the  fact  that  certain  in- 
structions are  given  at  request  of  accused,  and  others  on 
the  court's  own  motion.    Jones  v.  State 390 

t.  The  presumption  that  the  law  of  a  sister  state  is  identical 
with  the  law  of  Nebraska  obtains  in  criminal  prosecutions 
as  well  as  in  civil  actions.     Staley  v.  State 539 

8.  On  a  trial  for  robbery,  where  the  evidence  supported  a 
conviction  of  larceny  from  the  person,  the  credibility  of  the 
witnesses  and  the  weight  of  their  evidence  held  questions 
for  the  Jury.     Bunge  v.  State 567 

4.  An  order  permitting  the  examining  magistrate  to  correct 
the  transcript  of  his  proceedings  by  changing  the  spelling 
of  the  complaining  witness'  name  from  "Adolph  Hennig" 

to  "Adolf  Hennig*'  held  not  prejudicial.    Bunge  v.  State...  557 

5.  In  a  prosecution  for  burglary,  a  plea  of  guilty  at  the  pre- 
liminary hearing  upon  the  advice  of  an  oflScer  held  in- 
admissible.    Little  V.  State 588 

6.  The  names  of  witnesses  for  the  state  should  be  indorsed  on 
the  information  as  early  as  practicable,  before  the  case  is 
called  for  trial,  and  reasonable  time  thereafter  should  be 
allowed  the  accused  to  prepare  for  trial.     Wilson  v  State,  638 

7.  Juror,  in  a  criminal  prosecution,  held  incompetent.    Wilson 

V.  State  638 

8.  One  charged  with  a  capital  offense  held  entitled  to  ample 
opportunity,  in  the  examination  of  jurors  as  to  their  quali- 
fications, to  ascertain  the  facts.    Wilson  v.  State 638 

9.  In  a  prosecution  for  murder,  held  error  to  allow  the  state 
to  show  that  accused  was  a  deserter  from  the  United  States 
army.     Wilson  v.  State 638 

10.  Where  the  evidence  showed  that  accused,  a  married  man, 
had  agreed  to  marry  another  woman  with  whom  he  was  on 
intimate  terms,  held  improper  to  procure  his  wife  to  come 
from  another  state  and  to  have  her  pointed  out  to  the  Jury 

by  a  witness.    Wilson  v.  State 638 

11.  Right  of  trial  Judge  to  interrogate  witnesses,  or  the  accused 

as  a  witness,  stated.    Wilson  v.  State 638 

12.  Language  of  prosecuting  attorney  In  argument  held  Im- 
proper.    Wilson  V.  State 638 

18.  The  district  court  has  no  jurisdiction  to  grant  a  new  trial 
In  a  criminal  case  upon  application  by  petition  filed  after 
the  term.     Evers  v.  State 721 

14.  A  term  of  court  at  which  only  equity  business  is  transacted 
is  a  **term  of  the  court"  under  sec.  390  of  the  criminal  code, 
Critser  v.  State 727 
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15.  Under  sec.  390  of  the  criminal  code,  at  the  end  of  the 
second  term  after  Indictment  found,  the  accused,  if  com- 
mitted and  not  brought  to  trial,  is  entitled  to  a  discharge^ 
where  the  delay  was  not  on  his  application.  Oritser  v. 
State 727 

Crops. 

1.  One  raising  grain  for  another  held  a  cropper  with  no  title 

to  the  crop.    Robinson  Seed  Co.  v.  Hamilton 76 

2.  In  replevin  the  burden  is  on  a  cropper  to  prove  his  right 
to  sell  a  portion  of  the  crop.  RoMnaon  Seed  Co.  t^., 
Hamilton    76 

3.  In  replevin  by  an  owner  against  a  cropper,  evidence  held 
insufficient  to  require  submission  of  question  of  a  division 
of  the  crop  or  an  oral  modification  of  a  written  contract 

to  the  Jury.    Robinson  Seed  Oo,  v,  Hamilton 76 

4.  Owner  held  entitled  to  maintain  replevin  against  a  cropper 
without  demand,  or  tender  of  the  cropper's  agreed  compen- 
sation.   Robinson  Seed  Oo,  v.  Hamilton 76 

Damages.     See  Contbaots,  2.     Intoxioatino  Liquobs,  2,  8.    Mu- 
nicipal    COBPOBATIONS,     6.       VBNDOB     AND     PUBCHASBB,     1. 

Waters,  1. 
Verdict  of  $10,000  for  personal  injuries  held  not  excessive. 
Olson  17.  Nebraska  Telephone  Oo 593 

Boeds.    See  Mortgages,  7. 

A  deed  may  be  reformed  to  include  omitted  lands,  where  it  is 
clearly  shown  that  the  omission  resulted  from  a  mutual 
mistake.    Mitchell  v.  QHfftt^ 140 

Descent  and  Distributioii.    See  Homestead,  2. 

1.  Title  to  real  estate  at  death  of  owner  descends  to  heirs 
subject  to  administration,  and  the  contingency  of  a  will,  in 
which  event  title  of  devisees  relates  back  to  time  of 
testator's  death.     Brovm  v.  Webster 788 

2.  Until  probate  of  a  will,  the  heirs  are  necessary  parties  to 
an  action  to  enforce  a  contract  made  by  decedent  declaring 

a  trust  in  his  property.    Broton  v.  Webster 788 

Divorce.    See  Mabbiage,  5. 

1.  In  a  suit  for  divorce  for  extreme  cruelty,  conditions  caused 
by  defendant  which  occasion  and  aggravate  acts  of  cruelty 
should  also  be  considered.    McOrew  v.  McOrew 423 

2.  In  a  suit  in  aid  of  a  decree  for  alimony,  evidence  held 
sufficient    Oipera  v.  Ohmelka 482 

Drains.    See  Estoppel,  1. 

1.  An  allegation  in  a  petition  to  county  commissioners  to 
locate  a  public  ditch  under  art  I,  ch.  89,  Comp.  St.  1909, 
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held  a  sufficient  statement  that  petitioners'  land  will  be 
benefited  by  the  improvement.    Seng  v,  Payne 812 

2.  A  bond  of  petitioners  for  a  public  ditch  conditioned  as 
required  by  sec.  4,  art.  I,  ch.  89,  Comp.  St  1909,  held  not 
void  because  signed  by  the  petitioners  only.    Beng  v.  Payne,  812 

8.  A  bond  of  petitioners  for  -a  public  ditch  filed  with  the 
county  clerk  will  be  presumed  to  have  been  approved  after 
20  years.     8eng  v.  Payne , 812 

4.  A  finding  by  a  county  board  in  proceedings  to  locate  a 
public  ditch  held  a  substantial  compliance  with  sec.  5,  art. 

I,  ch.  89,  Comp.  St.  1909.     Seng  v,  Payne 812 

5.  Sec.  26«  art.  I,  ch.  89,  Comp.  St.  1909,  held  to  authorize 
county  commissioners  in  their  discretion  to  use  money  in 
the  ditch  fund  to  pay  for  removing  obstructions  from  and 
for  repairing  the  public  ditches  located  in  their  respective 
counties.     Seng  v»  Payne 812 

Basoments.     See  Vendob  ai?d  Pubchaseb,  6. 

1.  The  owner  of  a  right  of  way  over  defendant's  land  may 
enjoin   him    from   permanently   obstructing   it.     BalUnger 

V,  Kinney   342 

2.  It  will  not  be  presumed  that  the  grant  of  an  easement  is  in 
gross  when  the  right  can  fairly  be  construed  as  appurtenant 

to  some  other  estate.    BalUnger  v.  Kinney 342 

8.  Title  to  a  right  of  way  appurtenant  to  land  will  pass  as  an 
incident  to  a  deed  for  the  dominant  estate  containing  no 
reference  to  appurtenances.    BalUnger  «.  Kinney 342 

4.  Where  an  easement  is  created  by  written  instrument,  it  will 
not  be  cut  down  by  the  owner's  failure  for  six  years  to 
compel  the  proprietor  of  the  servient  estate  to  remove 
permanent  obstructions  maintained  thereon.  BalUnger  v. 
Kinney  342 

SJectment.     See  Advebbb  Possession,  3. 

One  claiming  title  under  a  void  tax  deed,  and  making  valuable 
and  lasting  Improvements,  paying  taxes,  etc.,  is  entitled 
to  compensation  therefor.     Bresee  v.  Parsons 327 

Elections.    See  MAin)AMnB,  6.    Munictpal  Corporations,  11,  13-16. 

Electricity.     See  Limitation  of  Actions,  3. 

In  the  absence  of  legislative  act  or  municipal  ordinance,  an 
electric  light  coippany  is  liable  to  the  owner  of  trees  for 
damages  accruing  to  his  lot  by  reason  of  trimming  the 
trees.    Slahaugh  v,  Omaha  Electric  L.  d  P.  Co 805 

Eminent  Domain. 

A  tenant  occupying  school  land  under  a  lease  from  the  state 
held  entitled  to  claim  damages  on  the  opening  of  a  highway 
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without  Joining  the   state  as   plaintiff.     Beate   v.   Cedar 
County  €89 

Equity. 

Equity,  having  obtained  jurisdiction  of  a  cause,  will  retain  it 
for  all  purposes,  and  render  such. decree  as  will  protect  the 

rights  of  the  parties  before  it.    Seng  v.  Payne 812 

. 

EstoppeL     See  BouNnAniBS.     Cobpobations,   2.   'CBEorroBS*   Surr. 

MORTGAQBS,    3. 

1.  Owner  of  land  who  Joined  in  a  petition  to  locate  a  public 
ditch  upon  his  land,  and  who  constructed  the  ditch,  held 
estopped  to  deny  authority  of  the  board  to  locate  the  ditch. 
Seng  v.  Payne *. 812 

2.  If  the  facts  constituting  an  estoppel  are  sufficiently  pleaded, 
defendant  will  be  given  the  benefit  of  that  defense,  though 
the  word  "estoppel"  does  not  appear  in  his  pleading.    Seng 

V,  Payne  812 

Evidence.  See  Appeal  aitd  Ebbob,  6-25.  Cbiminal  Law,  9,  10. 
Drains,  3.  Fobciblb  Entby  and  Detaineb,  7.  Intoxicat- 
mo  Liquors,  1,  3,  5.  Mabriage,  6-9.  Master  and  Servant, 
8,  12,  13.  Mortgages,  7.  Payment.  Railroads,  5.  Trial, 
17-21.  Vendob  and  Pubohaseb,  6.    Wills,  5,  6. 

1.  The  village  record  of  a  bond  given  by  a  saloon-keeper  held 
prima  facie  evidence  of  the  execution  and  delivery  of  the 
bond.    Pilkins  v.  Hans 7 

2.  In  an  action  for  damages  against  a  saloon-keeper,  where  a 
witness  has  stated  all  the  facts  as  to  the  employment  and 
habits  of  decedent,  held  not  prejudicial  error  to  refuse  to 
allow  him  to  answer  as  to  whether  he  was  an  industrious 
man.    Pilkins  v,  Hans 7 

3.  An  unauthorized  declaration  of  an  agent  made  after  the 
transaction  to  which  it  relates  is  not  competent  evidence 
against  the  principal.    Sheridan  Coal  Co.  v.  Hull  Co 117 

4.  An  agent  of  a  corporation  having  control  of  an  inferior 
servant  may  testify  to  the  scope  of  such  servant's  duties. 
Sheridan  Coal  Co.  v.  Hull  Co 117 

5.  Certain  entry  in  an  order  book  held  admissible.  Sheridan 
Coal  Co.  V.  Hull  Co 117 

6.  Where  a  proper  foundation  has  been  laid,  secondary  evi- 
dence may  be  received  of  the  contents  of  a  document  which 
cannot  be  produced.    Sheridan  Coal  Co.  v.  Hull  Co 117 

7.  Where  the  issue  is  as  to  the  genuineness  of  an  alleged  sig- 
nature, signatures  admitted  or  clearly  proved  are  admissible 
for  comparison.    First  Nat.  Bank  v,  Hedgecock 220 
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8.  Comparison  of  signatures  may  be  made  by  an  expert,  but 
he  must  show  himself  qualified  before  testifying.  First 
Nat,  Bank  v,  Hedgecock 220 

9.  Where  a  contract  is  in  writing,  the  writing  is  the  best  evi- 
dence of  its  terms,  and  must  be  produced,  or  Its  absence 
satisfactorily  accounted  for,  where  proof  of  its  terms  Is 
offered.    First  Nat.  Bayik  v.  Hedgecock ^.  220 

10.  In  a  Jury  trial,  a  question  that  calls  for  the  conclusion  of  a 
witness  on  the  issue  being  tried  is  Incompetent  Benson  v. 
Peters '. 263 

11.  Sufficiency  of  evidence  as  to  statements  made  by  a  decedent 
many  years  before  stated.     Cohb  v,  Macfarla^d '. . . .  408 

12.  Decree  reforming  an  instrument  and  findings  sustaining  the 
decree  held  admissible  in  a  suit  on  the  instrument  as  re- 
formed.    Blair  v.  Kingman  Implement  Co 736 

13.  Where  an  appeal  from  a  decree  reforming  a  contract  was 
admitted  in  the  pleadings,  the  mandate,  of  the  supreme 
court  showing  affirmance  of  the  decree  held  admissible  as 
evidence  in  chief  by  plaintiff.  Blair  v,  Kingman  Imple- 
ment   Co 736 

14.  City  ordinances  published  in  book  form  held  not  competent 
in  evidence  under  sec.  46,  art.  III,  ch.  13,  Comp.  St.  1909, 
unless  purporting  to  be  published  by  authority  of  the  city. 
Christensen   v.   Tate 848 

Exceptions,  Bill  of. 

1.  Bill  of  exceptions  held  not  submitted  to  adverse  party  or 
his  attorney  by  leaving  it  at  the  residence  of  the  attorney 

in  his  absence.    Pierce  v.  Chicago,  B.  &  Q.  R.  Co 208 

2.  The  time  for  serving  a  bill  of  exceptions  cannot  be  extended 
beyond  80  days  from  adjournment  of  term.  Pierce  v, 
Chicago,  B.  d  Q.  R.  Go 208 

Executors  and  Administrators. 

1.  Will  construed,  and  widow,  as  executrix,  held  not  required 
to  account  for  the  income  from  the  estate.  In  re  Estate  of 
Schuck 46 

2.  Refusal  of  court  to  set  aside  appointment  of  administrator 
for  want  of  sufficient  notice  sustained.  In  re  Estate  of 
Brusha    254 

3.  Allowance  of  claim  against  estate  which  on  its  face  was 
barred  by  limitations  held  error.    In  re  Estate  of  Brusha, .  264 

4.  Allowance  of  claim  against  estate,  barred  by  limitations, 

set  aside  on  petition  of  heir.    In  re  Estate  of  Brusha 264 

5.  Where  an  administrator  defended  a  suit  to  which  there  was 
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no  meritorious  defense,  that  he  followed  advice  of  counsel 
is  not  sufficient;  he  must  show  that  he  acted  reasonably. 
In  re  Estate  of  Bullion 700 

6.  An  administrator  defending  a  suit  to  which  there  is  no 
meritorious  .defense  Is  not  entitled  to  credit  for  attorney's 
fees  or  expenses.    In  re  Estate  of  Bullion 700 

7.  Where  an  administrator  negligently  or  in  bad  faith  un- 
reasonably delays  settlement  of  the  estate,  he  is  liable  to 
the  heirs  and  distributees  for  interest  on  moneys  in  his 
hands.    In  re  Estate  of  Bullion 700 

8.  Where  heirs  and  distributees  without  just  cause  sued  the 
administrator  in  the  federal  court,  held  that  he  is  entitled 
to  credit  for  reasonable  attorney's  fees  and  expenses.  In  re 
Estate  of  Bullion 700 

» 

Forcible  Entry  and  Detainer. 

1.  A  justice  of  the  peace  has  no  Jurisdiction  of  an  action  of 
forcible  entry  and  detainer  in  which  title  to  real  estate  is 
involved,  and  the  district  court  on  appeal  has  no  jurisdic- 
tion and  should  dismiss  the  action.    Stone  v.  Blanchard 1 

2.  An  equitable  title  to  real  estate  and  possession  thereunder 
may  be  shown  as  a  defense  in  forcible  entry  and  detainer, 
and  a  justice  has  no  jurisdiction  to  try  such  title.  Stone  v. 
Blanchard    1 

3.  A  mere  claim  of  title  will  not  deprive  a  justice  of  jurisdic- 
tion in  a  forcible  entry  and  detainer  suit;  but  he  must  ascer- 
tain from  the  evidence  whether  title  is  involved.  Stone  v. 
Blanchard    1 

4.  Forcible  entry  and  detainer  is  an  action  to  determine  the 
right  of  possession  only.    Stone  v,  Blanchard 1 

5.  In  forcible  entry  and  detainer,  if  a  legal  or  equitable  title 
is  involved,  the  justice  must  dismiss  the  action.  Stone  v. 
Blanchard    « 1 

6.  If  title  to  real  estate  is  involved  in  an  action  of  forcible 
entry  and  detainer,  a  justice  cannot  decide  a  question  of 
estoppel  affecting  defendant's  right  to  assert  such  title. 
Stone   17.   Blanchard 1 

7.  In  forcible  entry  and  detainer,  any  competent  evidence 
tending  to  show  which  party  is  entitled  to  possession  la 
admissible.     Stone  v.  Blanehard 1 

8.  Evidence  held  not  to  sustain  an  action  of  forcible  entry  and 
detainer.     Stone  v.  Blanchard 1 

Fraud.    See  Pleadino,  1.    Statute  of  Frauds,  1, 
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An  Insolvent  can  employ  attorneys  and  transfer  property  In 
payment  of  contemplated  services.  If  he  acts  in  good  faith 
and  the  property  transferred  does  not  exceed  a  reasonable 
fee.    YeUer  v.  Broadicen 683 

Gaming. 

Money  wagered  on  a  horse  race  may  be  recovered  from  the 
stakeholder,  if  demanded  before  it  is  paid  over.  Ward  v. 
Hollidatf    607 

Quardian  and  Ward.     See  Insane  Pebsons. 

A  guardian's  receipt  for  money  as  received  In  satisfaction  of 
the  ward's  share  of  a  surplus  in  the  ancestor's  homestead, 
in  proceedings  under  the  "Baker  decedent  act"  (laws  1889, 
ch.  67),  when  the  money  was  not  received,  held  not  to  estop 
the  ward  from  asserting  his  estate  in  the  homestead. 
Draper  v.  Clayton 443 

Babeas  Corpus. 

In  habeas  corpus,  where  the  petitioner  is  charged  with  a 
bailable  offense  and  tjbe  sureties  on  his  recognizance  have 
been  released,  the  supreme  court  will  remand  him  to  the 
district  court  and  require  him  to  enter  into  recognizance 
in  an  amount*  fixed  by  the  supreme  court.    State  v,  Bauma%  273 

Highways. 

1.  Sec.  6162,  Ann.  St.  1909,  does  not  apply  to  the  owner  of  a 
private  mill  and  appurtenances  constructed  on  his  own  land 
in  1873,  whose  raceway  is  Intersected  by  a  highway  in 
1880.    Franklin  County  v.  WiU  d  Polly 132 

2.  Where  a  county  board  allowed  a  claim  for  road  taxes  in 
favor  of  a  city  and  issued  a  warrant  for  only  one-half  at 
the  claim,  held  that  there  was  nothing  from  which  the  city 
could  appeal.    City  of  Crawford  v,  Darroto 494 

Holidays. 

1.  The  clerk  of  a  district  court  has  authority  to  receive  and 
file  a  motion  for  a  new  trial  on  Memorial  day.  Tully  v, 
Chrand  Island  Telephone  Co 822 

2.  The  court  will  not  presume  that  because  the  last  day  within 
which  motion  for  new  trial  might  be  filed  fell  upon  Memo- 
rial day,  appellant  was  unavoidably  prevented  from  filing 
his  motion  within  time.     Tully  v.  Grand  Island  Telephone 

Co 822 

Homestead.    See  CoNSTrrirrioNAL  Law,  6.    Coubts,  4,  6.    QuicnNo 

Title. 

1.  An  ex  parte  order  made  upon  a  widow's  application  setting 

apart  to  her  a  homestead  in  lands  of  her  deceased  husband 

held  not  to  estop  his  children  who  have  not  subsequently 
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ratified  the  order  or  otherwise  waived  their  right  to  object 
thereto.     Draper  v.  Clayton 148 

2.  Upon  the  death  of  the  owner  of  the  fee  In  a  homestead  the 
estate  descends  to  the  surviving  spouse  for  life,  with  re- 
mainder to  the  owner's  children.    McFarland  v.  Flack 462 

3.  In  assigning  a  homestead  to  the  widow,  the  value  at  the 
time  of  the  death  of  the  husband  should  be  considered, 
and  not  its  enhanced  value  created  by  the  industry  of  the 
widow.    In  re  Estate  of  Jurgena 571 

Homicide.     See  Criminal  Law,  6-12. 

In  a  prosecution  for  murder,  a  conviction  should  be  reversed 
for  the  erroneous  admission  of  irrelevant  evidence  preju- 
dicial to  accused.    Jones  v.  State 390 

Husband  and  Wife.     See  Contracts,  5.    Creditobb*  Suit.    Trusts, 
1.     Wills,  8. 

Indictment  and  Information. 

Under  sec.  444  of  of  the  criminal  code,  defects  subject  to 
motion  to  quash  or  a  plea  in  abatement  are  waived  where 
accused  pleads  to  the  general  issue,  or  where  he  stands 
mute  and  a  plea  of  not  guilty  is  entered  by  the  court. 
Huette  V.    State 798 

Injunction.     See  Watefis,  4. 

Insane  Persons. 

1.  A  sale  of  real  estate  by  a  guardian  of  ^n  insane  ward, 
under  license  to  pay  debts,  is  a  proceeding  in  rem,  and 
not  adverse  to  the  interests  of  the  ward.  Hunter  v, 
Buchanan    277 

2.  Sec.  49,  ch.  23,  Comp.  St.  1909,  does  not  require  service  of 
notice  of  application  for  license  to  sell  land  to  be  made  on 
Insane  ward.     Hunter  v.  Buchanan 277 

3.  A  sale  of  land  of  an  insane  ward  will  not  be  held  void  on 
collateral  attack  because  the  guardian's  bond  required  by 
sec.  54,  ch.  23,  Conip.  St.  1909,  was  not  formally  approved 

by  the  district  judge.    Hunter  v.  Buchanan 277 

4.  Guardian  ad  litrm  of  insane  ward  has  authority  to  appeal 

a  cause  to  a  court  of  last  resort.    Hunter  v.  Buchanan...,  277 

Insolvency.    See  Fraudulent  Conveyances. 

Insurance. 

1.  An  unfiled  chattel  mortgage  on  an  insured  stock  of  goods 
to  secure  a  guaranty  of  a  debt  of  mortgagor  held  material 
to  the  risk.     Madsen  v.  Farmers  ft  Merchants  Ins.  Co 107 


fc_ 
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5.  Concealment  of  an  nnflled  chattel  mortgage  on  Insored 
goods  held  to  avoid  the  Insurance.  Madden  v.  Farmen  it 
MerohanU  Int.  Co...,.* 107 

3.  If  a  fire  Insurance  company  refuses  to  receive  proof  of  loss 
on  the  ground  that  the  policy  was  not  in  force,  it  waives 
proof  of  loss.    Havlik  v.  8t.  Paul  Fire  d  Marine  Ins  Co 427 

4.  In  an  action  on  a  policy  where  the  insured  had  waived 
proof  of  loss,  statements  of  the  insured  as  to  his  Interest 
in  the  property  destroyed  held  inadmissible.  Havlik  v.  St. 
Paul  Fire  d  Marine  Ins,  Co 427 

6.  A  fraternal  beneficiary  certificate  issued  by  an  Illinois  as- 
sociation transacting  business  under  the  laws  of  Nebraska 
will  be  construed  and  enforced  according  to  the  laws  of  Ne- 
braska.   Pringle  v.  Modem  Woodmen  of  America 648 

6.  Where  the  by-laws  of  a  fraternal  beneficiary  association 
authorize  the  clerk  ot  a  local  camp  to  collect  arrears  from 
members,  to  restore  them  to  membership,  and  to  report 
reinstatements  to  the  sovereign  camp,  he  is  the  agent  of 
the  association  in  performing  those  duties,  HenUm  9. 
Sovereign  Camp,  W.  O.  W 562 

7.  A  fraternal  beneficiary  association  may  be  bound  by  Ute 
action  of  the  clerk  of  a  local  camp  in  restoring  a  member 
to  membership  without  demanding  a  health  certificate  ■  re- 
quired by  the  by-laws,  and  with  knowledge  that  the  mem- 
ber is  sick,  where  there  is  no  fraud  on  the  part  of  the 
member.    Eenton  v.  Sovereign  Camp,  W,  0.  W. 662 

Interest     See   Executobs   and  AnMunsTBATOBS,  7.     liscHANica' 

Liens,  4. 

Intoxicating  Liquors.    See  EvmsNCB,  1,  2. 

1.  In  action  for  damages  against  saloon-keepers,  held  proper 
to  allege  and  prove  that  prior  to  day  of  death  of  decedent 
defendants  had  sold  him  liquors  causing  him  to  become  an 
habitual  drunkard.    Pilkins  v.  Hans 7 

2.  In  an  action  for  damages  against  saloon-keepers  plaintilf 
may  recover  all  damages  occasioned  by  the  sale.  Pilkins  v. 
Hans    7 

3.  Sec.  18,  ch.  50,  Comp.  St.  1909,  held  not  to  limit  the  measure 
of  damages  resulting  from  the  sale  of  liquor,  but  to  sim- 
plify the  proof.    Pilkins  v,  Hans *, 

4.  Where  a  saloon-keeper  sells  liquor  knowing  or  having  rea- 
son to  believe  that  it  was  intended  for  decedent,  he  is 
liable  as  for  a  direct  sale.    Pilkins  v,  Hans \ 

5.  In  an  action  for  damages  against  saloon-keepers,  certain 
evidence  held  admissible.     Pilkins  v.  Hans 7 
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6.  In  an  action  against  a  saloon-keeper  for  personal  injuries 
resulting  from  the  sale  of  liquors,  plaintiff  is  required  to 
prove  only  that  intoxication  caused  by  such  traffic  con- 
tributed to  his  injuries.    Smith  v.  Lorang 637 

7.  Jurisdiction  of  an  appeal  from  a  grant  of  a  liquor  license 
is  conferred  on  the  district  court  by  giving  notice  of  appeal 
and  filing  a  transcript  immediately.    Leidy  v.  Storz  Brewing 

Co 574 

8.  Appeal  by  remonstrant  from  a  grant  of  a  liquor  license 
held  properly  dismissed  for  failure  to  give  notice  of  appeal 
and  file  transcript  immediately.     Leidy  v.  Storz  Brewing 

Co 574 

9.  An  applicant  for  a  liquor  license  must  be  a  person  compe-  . 
tent,  willing  and  intending  to  carry  on  the  business  him- 
self.    In   re  McDonald 618 

10.  Application  for  a  liquor  license  should  be  denied  where  the 
applicant  is  not  the  real  party  in  interest.    In  re  McDonald,  618 

11.  Evidence  held  sufficient  to  show  that  an  applicant  for  a 
liquor  license  was  not  the  real  party  in  interest.  In  re  Mc- 
Donald      618 

12.  Evidence  held  to  support  conviction  for  selling  intoxicating 
liquor  without  a  license.     Eueite  v.  State 798 

Judgment.     See  Appeal  and  Ebrob,  54.    Courts,  4.    Mortgages,  9. 

1.  In  a  suit  on  a  replevin  bond,  the  judgment  in  the  replevin 
action  is  res  judicata  of  all  matters  which  were  or  might 
have  been  litigated  therein.  Pennington  County  Bank  v. 
Bauman    25 

2.  A  district  court  cannofvacate  its  own  Judgment  after  the 
term,  except  by  petition  in  equity,  or  under  sec.  602  of  the 
code.    Hitchcock  County  v.  Cole 43 

3.  Demurrer  to  petition  for  want  of  a  material  allegation, 
and  Judgment  of  dismissal,  held  not  a  bar  to  another 
action  to  enforce  the  same  right.    Welsh  v,  Sarpy  County. .  562 

4^  Petition  in  a  suit  to  cancel  a  justice's  judgment  for  false 
return  held  insufficient.    Eruse  v,  Johnson 694 

6.  Where  a  decree  reforming  an  instrument  was  affirmed  on 
appeal,  the  instrument  as  reformed  will,  in  an  action 
thereon,  be  taken  as  the  agreement  between  the  parties. 
Blair  v.  Kingman  Implement  Co 736 

Jury.     See  CRiMmAL  Law,  7,  8. 

JTustlce  of  the  Peace.    See  Appeal  and  Error,  2.    Forcible  Entbt 
AND  Detainer.     Judgment,  4. 
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Landlord  and  Tenant.    See  Corporations. 

1.  Where  a  tenant  under  a  written  lease  for  one  year,  with 
the  option  of  releasing,  holds  over  without  exercising  his 
option,  his  landlord  may  treat  him  as  tenant  for  another 
year  at  the  same  rental.    Kuhlman  v,  Lemp  Brewing  Co.. ...     72 

2.  Where  a  tenant  holding  oyer  claims  the  right  to  terminate 
his  tenancy  under  conditions  expressed  in  the  lease,  he 
must  allege  and  prove  the  conditions  and  his  compliance 
therewith.    Kuhlman  v,  Lemp  Brewing  Co 72 

Larceny.     See  Criicinal  Law,  8.    Robbebt. 

Libel  and  Slander. 

i.  It  is  for  the  court  to  say  whether  language  used  was 
slanderous  per  se,  but  for  the  jury  to  say  whether  the 
defendant  intended  to  convey  the  idea  that  plaintiff  was 
guilty  of  the  crime  alleged.     Tharman  v.  BryngeUon 53 

2.  Language  charging  one,  In  the  presence  of  others,  with 
stealing  corn  is  actionable  per  «e  as  a  matter  of  law. 
Thorman  v.  BryngeUon 63 

8.  Whether  defendant  intended  by  his  language  to  charge 
plaintiff  with  the  crime  of  stealing  corn  is  for  the  Jury. 
Thorman  v.  BryngeUon 53 

4.  Petition  held  to  state  a  cause  of  action.  Thorman  v. 
BryngeUon    58 

Licenses. 

1.  Village  trustees  to  raise  revenue  may  by  ordinance  levy 
a  tax  on  the  occupation  of  practicing  medicine  within  the 
village  limits.     Village  of  Dodge  v.  Guidinger 349 

2.  The  words   "occupation"  and   "vocation"   defined.     Village 

of  Dodge  v.  Ouidinger 349 

Life  Estates. 

Rule  to  determine  amount  of  contribution  from  remainderman 
to  life  tenant,  who  pays  off  a  past  due  incumbrance  upon 
the  entire  estate,  stated.    Draper  v.  Clayton 443 

Limitation  of  Actions.     See  Adverse  Possession,  1.    Remainders. 

1.  Where  an  amended  petition  states  a  new  cause  of  action, 
limitations  run  until  filing  of  same.    Melvin  v.  Hagadorn..  398 

2.  Where  two  causes  of  action  are  improperly  Joined,  and 
afterwards  one  is  eliminated  by  filing  an  amended  petition, 
the  filing  of  the  original  petition  and  service  of  summons 
thereon  arrests  the  running  of  the  statute  of  limitations  as 
to  the  cause  of  action  not  eliminated.  McCague  Savings 
Bank    v.    Croft .' 770 

8.  Limitations  do  not  coninience  to  run  in  favor  of  an  electric 
light   company    injuring    abutting    property   by    trimming 


INDEX,  879 

Xiiikiltatlon  of  Actlonfli — Ooncluded, 

trees  until  it  trims  the  trees.    BJabaugh  v.  Omaha  EleeMc 
L.  d  P.  Co 805 

Mandamus.    See  Municipal  Corporations,  11. 

1.  Mandamus  to  compel  payment  of  a  school  district  warrant 
for  legal  services  will  not  issue,  where  it  does  not  clearly 
appear  that  the  school  hoard  acted  in  good  faith.  State  v. 
Melcher   869 

2.  Where  a  demurrer  was  sustained  to  an  amended  application 
for  a  writ  of  mandamus,  and  the  transcript  does  not  con- 
tain a  copy  of  tte  alternative  writ,  which  under  sec.  668 
of  the  code  is  the  pleading  in  the  case,  it  will  be  presumed 
on  appeal  that,  if  an  alternative  writ  was  issued,  it  com- 
plied with  the  law.     City  of  Crawford  v.  Darroto 494 

3.  Mandamus  will  not  issue  if  relator  does  not  establish  a 
clear  legal  right  to  performance  of  the  duty  sought  to  be 
enforced.     Chutschow  v.  Ramser. 691 

4.  A  stockholder  of  a  mutual  irrigation  company  who  refused 
to  pay  his  share  of  the  maintenance  fund,  held  not  entitled 
to  mandamus  to  compel  the  corporation  to  furnish  him 
water  for  irrigation  purposes.    Btoanger  v.  Porter 764 

6.  Under  sec.  42,  ch.  62,  laws  1907,  held  that  mandamus  to 
compel  the  secretary  of  state  to  certify  the  name  of  a  candi- 
date nominated  to  fill  a  vacancy  in  a  primary  nomination 
is  premature  if  brought  before  expiration  of  three  days 
after  filing  certificate  of  nomination.    State  o.  Junkin 801 

lEarriage.     See  Bigamy. 

1.  A  marriage  prohibited  by  the  laws  of  Nebraska  is  valid 
if  celebrated  elsewhere  according  to  the  laws  of  the  place 
where  celebrated,  though  the  parties  being  residents  of  this 
state  have  gone  abroad  to  evade  the  laws  of  Nebraska. 
State    V.    Hand 189 

2.  Marriage  is  a  civil  contract,  and  the  rules  to  be  applied 
thereto  are,  to  a  great  extent,  the  same  as  are  applied  to 
other  contracts.     Coad  v,  Coad 290 

8.  If  one  party  induces  another  to  believe,  in  good  faith,  that 
a  marriage  contract  is  made  and  is  binding,  the  law  will 
hold  the  party  taking  such  advantage  to  the  full  terms  of 
the  agreement.     Coad  v,  Coad 290 

4.  A  common  law  marriage,  while  criminal  under  the  statute, 
is  as  valid  as  if  solemnized  under  the  forms  of  law,  usage 
and  custom,  and  is  followed  by  exactly  the  same  results. 
Coad  V.   Coad 290 

6.  Proof  of  a  common  law  marriage,  if  sufficient  to  establish 
the  relation,  will  sustain  an  action  for  divorce  and  alimony. 
Coad  V.  Coad 290 
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6.  \V^i]e  repeated  Indnlgence  In  sexual  Intercourse  is  not  con- 
clusive proof  of  the  marriage  relation,  it  may  be  considered 
with  evidence  of  the  agreement  to  enter,  in  prcBsenti,  into 
the  matrimonial  state.     Coad  v.  Coad 290 

7.  Where  there  is  evidence  of  a  marriage  agreement,  valid  at 
common  law,  and  unquestioned  proof  of  continued  sexual 
intercourse,  the  law  will  presume  the  acts  of  the  parties 

to  have  been  lawful.    Coad  v.  Coad 290 

8.  Where  the  evidence  as  to  entry  Into  relation  of  husband 
and  wife  by  present  agreement  is  conflicting,  the  subsequent 
conduct  of  the  party  sought  to  be  charged  may  be  con- 
sidered.    Coad   V.    Coad ....290 

9.  Evidence  held  to  establish  a  common  law  marriage.    Goad 

V.  Coad   290 

Master  and  Servant    See  CoNSTnunoNAi.  Law,  1. 

1.  A  servant  assumes  the  ordinary  risks  of  bte  employment, 
when  such  risks  are  known  to  him,  or  are  obvious  to 
persons  of  his  experience  and  understanding.  Qlantz  v, 
Chicago,  B,  d  Q.  R,  Co 60 

2.  In  an  action  for  death  of  a  trackman,  who  knew  the  dangers 
and  assumed  the  risks  of  such  employment,  held  error  to 
charge  that  "it  is  the  duty  of  the  master  to  exercise  reason- 
able care  to  provide  a  safe  place  for  the  servant  to  work." 
Olantz  V.  Chicago,  B.  d  Q.  R.  Co 60 

3.  In  an  action  for  death  of  a  trackman,  Instruction  as  to 
burden  of  proof  as  to  assumption  of  risks  held  erroneoua 
Blantz  V.  Chicago,  B.  d  Q.  R.  Co > 60 

4.  The  "department  rule"  as  to  fellow  servants  reaflirmed. 
Ejelm    V.    Volz 97 

6.  A  millwright  and  an  oiler  held  not  fellow  servants.  Hjelm 
V,    Volz 97 

6.  Whether  a  workman  was  guilty  of  contributory  negligence 
held  a  question  for  the  jury.    Hjelm  v,  Volz 97 

7.  Whether  a  servant  assumed  the  risk  in  going  into  a 
cylinder  where  he  was  killed  held  a  question  for  the  jury. 
Hjelm   V,    Volz 97 

« 

8.  Evidence  held  to  show  that  plaintiCC  at  the  time  of  his 
injury  was  engaged  in  construction  or  repair  work  of  a 
railroad  within  the  meaning  of  sec.  3,  ch.  21,  Comp.  St, 
1909.     Swoboda  v.  Union  P.  R.  Co 200 

9.  Railroad  employee  held  not  entitled  to  recover  for  injuries. 
Sellers  v.  Chicago,  B.  d  Q.  R.  Co 222 

10.  A  groundman  of  a  telephone  company  advanced  to  the  work 
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of  a  lineman  assumes  all  risks  ordinarily  Incident  to  his 
new  duties.    Olson  v.  Nebraska  Telephone  Oo 593 

11.  Where  a  servant  undertakes  new  work  Involving  unusual 
and  unknown  hazards,  the  master  should  exercise  reasonable 
care  to  warn  him  of  such  dangers.  Olson  v.  Nebraska 
Telephone    Go, 593 

12.  The  burden  Is  not  upon  the  master  to  prove  the  servant 
was  Injured  In  consequence  of  a  danger  ordinarily  Incident 

to  his  employment.     Olson  v.  Nebraska  Telephone  Go 593 

13.  Whether  the  violation  of  a  city  ordinance  by  a  master  Is 
such  proof  of  negligence  as  will  support  an  action  by  a 
servant  for  injuries  held  a  question  for  the  jury.     Olson 

V.  Nebraska  Telephone  Oo 593 

14.  A  certain   charge   held  proper  In  an  action   for  Injuries 

to  a  servant.    Olson  v.  Nebraska  Telephone  Oo 593 

Mechanics'  Liens. 

1.  Where  a.  building  contractor  distributes  portions  of  his  con- 
tract to  subcontractors,  no  contractual  relation  arises  there- 

■ 

by  beween  the  owner  of  the  building  and  the  subcontractor. 
Campbell  v.  Kimball 309 

2.  Where  a  contractor  fails  to  pay  subcontractors,  the  con- 
tractor, and  not  the  owner.  Is  liable  for  the  amount  due 
the  subcontractors,  and,  also,  for  mechanics'  lien  fees  paid 

by  the  subcontractors.     Campbell  v.  Kimball 309 

3.  In  an  action  by  a  contractor  and  subcontractors  to  enforce 
mechanics'  liens,  the  subcontractors*  mechanics'  lien  fees 
should  be  deducted  from  the  sum  due  to  the  principal  con- 
tractor.   Campbell  v,  Kimball 309 

4.  The  amount  due  from  the  owner  to  a  contractor  should 
draw  Interest  at  the  legal  rate,  In  the  absence  of  a  con- 
tract fixing  a  different  rate.    Campbell  v.  Kimball 309 

Mortg^g^eSii 

1.  Summons  in  suit  to  foreclose  mortgage  on  devised  land 
pending  probate  of  the  will  held  to  confer  jurisdiction. 
Shackley   v.   Homer : 146 

2.  On  foreclosure  of  mortgage  on  land  devised,  confirmation  of 
sale  and  sheriff's  deed  held  to  bar  equity  of  redemption. 
Shackley  t?.  Homer 146 

3.  Where  the  owner  of  a  life  estate  attempted  to  convey  title 
In  fee,  and  took  back  a  purchase  money  mortgage,  held 
that  the  mortgagor  and  his  granteres  could  not  defeat  the 
mortgage  on  the  ground  that  the  estate  conveyed  was  only 
a  life  estate.  Nielsen  v.  Central  Nebraska  Land  do  Invest- 
ment   Oo 518 

59 
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4.  Remaindermen  who  recognized  the  validity  of  a  deed  by  the 
life  tenant  purporting  to  convey  the  fee  held  entitled  to 
foreclose  a  purchase  money  mortgage  given  to  the  life 
tenant,  which  they  inherited.  Nielsen  v.  Central  NehrasJca 
Land  d  Investment  Co 61S 

6.  It  is  the  duty  of  the  owner  of  land  to  pay  the  taxes,  and 
he  cannot  defeat  a  prior  mortgage  by  purchasing  the  prop- 
erty at  a  tax  foreclosure  sale.  Nielsen  v.  Central  Nejyraska 
Land  d  Investment  Co • 518 

6.  A  decree  of  foreclosure  will  not  be  reversed  for  want  of 
direct  proof  to  sustain  the  allegation  that  no  proceedings 
at  law  have  been  had  for  the  recovery  of  the  debt,  where 
defendant  has  not  been  prejudiced.  Nielsen  v.  Central  Ne- 
hrasica  Land  d  Investment  Oo 518 

7.  To  vary  a  deed  by  parol  testimony  so  aa  to  make  it  a 
mortgage,  the  evidence  must  be  clear  and  convincing. 
O'Hanlon  v,  Barry, . . . : 522 

8.  A  mortgagor  who  has  conveyed  the  mortgaged  property  and 
is  not  in  possession  is  not  a  necessary  party  to  foreclosure. 
Munger  v.  Beard  d  Bro, 527 

9.  The  holder  of  a  junior  judgment  Hen  who  appears  in  a  fore- 
closure suit,  but  does  not  assert  his  Hen,  id  concluded  by 
the  decree.    Munger  v.  Beard  <£  Bro. 627 

Hanicipal  Corporations.     See  Evidence:,  14.    PLSAniNo,  14. 

1.  Sec.  80,  art.  I,  ch.  14,  Gomp.  St.  1909,  requiring  claims  to  be 
presented  to  the  city  council  for  allowance  before  suit, 
appHes  Alone  to  those  arising  on  contract.    Bayard  v.  City 

of  Franklin   57 

2.  Sec.  80,  art  I,  ch.  14,  Comp.  St.  1909,  relating  to  presentar 
tion  of  claims  to  city  councils,  was  not  modified  or  repealed 

by  chs.  15,  16,  laws  1885.    Bayard  v.  City  of  Franklin 57 

3.  Failure  to  present  her  claim  to  the  city  council  held  not 
to  justify  taxation  of  costs  against  plaintiff  who  recovered 
judgment  against  the  city  in  a  personal  injury  action. 
Bayard  v.  City  of  Franklin 67 

4.  A  village  is  required  to  employ  only  reasonable  diligence  to 
keep  its  streets  In  a  reasonably  safe  condition.  Walters  v. 
Village  of  Exeter ,^ 125 

5.  A  city  held  not  chargeable  with  negligence  In  not  repairing 
defective  walks,  without  notice  for  a  sufficient  time  to  make 
repairs,  unless  the  defect  had  existed  so  long  as  to  Imply 
notice.    Wood  v.  City  of  Omaha , , .  Ji3 

6.  In  an  action  against  a  city  for  death  from  a  defective  side- 
walk, instruction  as  to  measure  of  damages  held  not 
prejudicial.    Wood  v.  City  of  Omaha 213 


14.  ResolutloD  of  submission  o[  Ixind  proposition  and  notice  of 
election  held  to  Bufflclently  designate  the  polling  places. 
Hurd  V.   City   of  FairbuTy 745 

16.  In  a  suit  to  enloln  tbe  sale  of  bonds  on  the  ground  that 
the  submission  and  notice  of  elei^tton  were  void  as  submit- 
ting a  dual  and  alternative  question.  Aeld  that  the  submis- 
Glon  and  notice  were  a  sufficient  compliance  with  sec.  8927, 
Ann.  St,  1909.    Hura  v.  City  of  Fairbitry 745 

16.  In  cities  of  the  second  clase,  a  submission  of  a  proposition 
to  issue  bonds  to  provide  light  and  water  for  use  of  the  city 
ma;  be  made  by  resolution  as  well  as  by  ordinance.    HvrA 

V.   City   o]   Fairbam 74E 

17.  An  ordinance  of  a  city  of  the  second  class  regulating  speed 
of  motor  vehicles  in  Btreets  Is  not  void  aa  in  conSict  with 
a  legislative  act,  unless  the  limitation  of  speed  is  such  as 
to  prohibit  the  free  use  of  streets  by  such  vehicles.  Christen- 
ten  V.  Tate 84S 

15.  In  an  action  for  personal  injuries  caused  by  tbe  frlgbten- 
Ing  of  plaintiff's   horse  by   an   automobile,    eyldence  held 
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sufBdent  to  support  T«rdlct  for  plafntllf.     Ohristen^en  v. 
TaU    848 

19'aDida 

1.  An  admission  In  an  answer  in  ejectment*  in  the  absence  of 
evidence  to  rebut  it,  held  to  raise  a  presumption  of  identity 

of  name.    Braee  v.  Parsons 327 

2.  Identity  of  name  is  prima  fade  evidence  of  identity  of 
person.    Bresee  v.  Parsons 327 

8.  "Adolpli"  and  "Adolf  are  idem  sonans,  when  used  in  both 
forms  as  the  Christian  name  of  the  complaining  witness  in 
an  information  for  robbery.    Bunge  v.  State 657 

Hegligence.      See    Appeal   ato)    Ebbob,   28.      Oabbibbs,    12,    18. 
Mastkb  and  Sebvant,  6,  13.    MtmiciPAL  Gobpobationb,  6. 
Pleading,  12.    Railboads,  1-3.    Tbial,  16,  18. 
Where  different  minds  may  reasonably  draw  different  con- 
clusions from  the  evidence,  issues  as  to  negligence  and 
contributory  negligence  are  for  the  jury.    Kafka  v.  Union 
Stock  Yards  Oo 831 

New  Trial     See  Appeal  akd  Bbbob,  29,  86,  88.    CSbcicinal  Law, 
18.     HoLmATs. 

1.  Upon  a  general  demurrer  to  a  petition  for  a  new  trial  for 
newly  discovered  evidence,  it  will  be  presumed  that  the 
facts  found  on  the  former  trial  will  be  found  the  same  on 
a  new  trial,  unless  the  petition  shows  that  additional 
evidence  can  be  produced.    City  Savings  Bank  v.  Carton . .  266 

2.  Courts  will  not  grant  a  new  trial  for  newly  discovered 
evidence  unless  It  appears  probable  that  a  different  result 
may  be  reached.    City  Savings  Bank  v.  Carton 266 

3.  Evidence  that  the  prevailing  party  testified  falsely  held 
ground  for  new  trial.    City  Savings  Bank  v.  Carton 266 

4.  Petition  for  new  trial  held  to  show  due  diligence.  City 
Savings  Bank   v.   Carton 266 

5.  A  motion  for  judgment  on  special  findings  notwithstanding 
the  general  verdict,  and  one  for  a  new  trial,  may  be  filed 
at  the  same  time,  and  decision  of  the  former  motion  is  not 

a  waiver  of  the  latter.    Kafka  v.  Union  Stock  Yards  Oo, . .  331 

6.  Motion  for  new  trial  for  newly  discovered  evidence  held 
properly  overruled  where  the  evidence  failed  to  show  due 
diligence.     Christensen  v.  Tate 848 

Occupying  Claimants.     See  Ejectment. 

Parties.     See  Descent  and  Distbibution,  2.     Eminent  Domain. 

MOBTGAGES,   8. 

Under  sec.  46  of  the  code,  where  a  controversy  cannot  bo 
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determined  without  the  presence  of  new  parties,  the  court* 
should  order  them  brought  in.     Phcenix  Mutual  Life  Ins. 
Co.  V.  City  of  Lincoln 626 

Payment.    See  Accord  and  Satisfaction. 

1.  A  general  allegation  of  payment,  if  not  attacked  by  mo- 
tion before  trial,  permits  evidence  of.  payment  Crilly  v. 
Ruyle    367 

2.  Where  payment  Is  the  sole  affirmative  defense,  evidence  of 
accord  and  satisfaction  should  not  be  received  over  objec- 
tion.    Crilly  V.  Ruyle 367 

Pleading.     See  Bnxs  and  Notes,  2.     Drains,  1.     Estoppel,  2. 
Judgment,  4.  Libel  and  Slander,  4.  Payment.  Sales,  2.^ 

1.  In  an  action  for  fraud  of  broker,  petition  held  to  state 

a  cause  of  action.    Lataon  v.  Buck 16 

2.  Where  the  sufficiency  of  an  answer  to  support  a  counter- 
claim is  not  questioned  until  after  Judgment,  all  reasonable 
intendments  should  be  Indulged  in  support  of  the  pleading. 
Bheridan  Coal  Co.  v.  Hull  Co 117 

8.  A  general  demurrer  to  a  petition  admits  the  truth  of  all 
allegations  well  pleaded  therein.    Hallstead  v.  Perrigo 129 

4.  Petition  for  services  as  broker  held  not  demurrable.  Hall- 
atead   v.   Perrigo 129 

6.  The  merits  of  a  general  demurrer  to  a  petition  must  be 
determined  from  the  allegations  of  the  petition  alone.  City 
Savings  Bank  v.  Carlon 266 

6.  Amended  petition  held  to  state  a  new  cause  of  action. 
Melvin    v:  Hagadorn * 898 

7.  Averments  which  are  well  pleaded  are  admitted  to  be  true 

on  demurrer.    City  of  Crawford  v.  Barrow 494 

8.  In  an  action  to  recover  for  services  in  compounding 
medicine  by  a  secret  formula,  a  motion  to  make  the  peti- 
tion more  certain  by  setting  forth  the  ingredients  of  the 
formula  held  properly  overruled.     Cornell  v.  Haight 608 

9.  Where  objection  that  petition  does  not  state  cause  of 
action  is  not  Interposed  until  after  commencement  of  trial, 
the  petition  will  be  liberally  construed.    Welch  v.  Adams. .  681 

10.  Statement  In  an  answer  that  defendant  is  not  Indebted  to 
plaintifT  raises  no  issue.    Welch  v.  Adams 681 

11.  In  testing  the  sufficiency  of  a  petition,  mere  conclusions  of 
law  should  be  disregarded.    Kruse  v.  Johnson 694 

12.  A  general   allegation  of  negligence    is    sufficient.    If  not 
assailed  by  motion.    Bumham  v.  Chicago,  B.  d  Q.  R.  Co...  696 

18.  Appellant  held  to  have  waived  exception  to  order  striking 
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from  answer  matter  pleaded  as  an  estoppel  by  going  to 
trial  on  an  amended  answer  which  omitted  all  reference 
to  the  estoppel.    Whetan  v.  dtp  of  Plattsmouth 824 

14.  Where  a  city  council  disallows  a  claim  for  damages,  and 
claimant  appeals  to  the  district  court  and  files  a  transcript 
showing  that  the  claim  was  disallowed,  It  Is  unnecessary  to 
plead  it.    Whelah  v.  City  of  Plattsmouth 824 

Principal  and  Agent     See  Evidbncb,  3.     Sales,  4.    Triai.,  19. 

1.  Where  a  principal,  who  has  given  an  agent  authority  to  ~ 
sell    land,    himself   sells    it   before   the   agent   procures  a 
purchaser,  the  agent's  authority  is  revoked.     HaUstetid  17. 
PerHgo    128 

2.  A  power  not  coupled  with  an  interest  may  be  revoked  be- 
fore performance.    Hallstead  v,  Perrigo 128 

8.  Where  an  agent  has  rendered  services  and  incurred  expense 
before  his  authority  was  canceled,  the  principal  will  be 
liable.     Hallstead  v.   Perrigo 128 

r 

Principal  and  Surety.    See  Afpbal  aitd  Ebbob,  64. 


The  mere  sale  of  a  coupon  ticket  held  not  to  constitute  a 
railroad  company  or  its  agent  the  managing  agents  of  a  con- 
necting line  without  the  state,  upon  whom  service  of  sum- 
mons might  be  made.    Ritchie  v.  Illinois  0,  R,  Co 631 

Quieting  Title.     See  Remainders,  1.    Vendor  and  Purchaser,  7. 

1.  State  courts  will  not  pass  on  the  question  of  ownership 
between  rival  homestead  claimants  until  the  government 
has  issued  a  patent  to  one  of  the  claimants.  Rupke  v, 
Moran 816 

2.  The  district  court  may  grant  a  restraining  order  to  one 
who  holda  the  receiver's  final  receipt  to  a  homestead  where 
necessary  to  protect  his  homestead  rights.  Rupke  v.  Moran,  316 

Railroads.     See  Master  and  Servant,  2,  3.     Process.     Trial,  26. 

1.  A  railroad  company  is  not  negligent  for  failing  to  fence 
its  station  grounds  in  a  village,  where  it  is  not  required 

by  statute  to  do  so.    Cox  v,  Chicago  d  N,  W,  U^  Co. 136 

2.  Running  a  train  at  twelve  miles  an  hour  through  an  unin- 
corporated village,  where  fencing  of  track  was  not  required,    ' 
held  not  of  itself  negligence.  Cox  v.  Chicago  d  N,  W.  R,  Co,y  136 

8.  The  mere  killing  of  animals  on  a  railroad  track  on  station 
grounds,  where  fencing  was  not  required,  held  not  to  show 
negligence.    Cox  v.  Chicago  d  N.  W.  R.  Co 136 

4.  A  railroad  company  operating  a  train  on  a  city  street  must 
take  precautions  not  necessary  when  operating  trains  on 
its  own  right  of  way.    Kafka  v.  Union  Stock  Yards  Co,..  881 
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6.  In  an  action  for  damages  clearly  shown  to  have  been 
caused  by  fire  from  an  engine,  the  bufden  is  on  defendant 
to  show  that  the  engine  was  properly  constructed,  equipped, 
and  operated.    Westing  v.  Chicago,  B,  d  Q.  R>  Co 665 

Beceivers. 

A  receiver  is  not  an  agent  in  the  sense  that  each  of  the  parties 
interested  in  the  litigation  Is  personally  severally  respon- 
sible for  his  wrongful  or  negligent  acts.  City  Savings 
Bank  v.   Carton 266 

Beformation   of   Instruments.     See   Deeds.     Evidencb,    12,   13. 
Judgment,  6. 

Remainders. 

1.  Where  a  widow  under  a  void  decree  claims  title  in  fee  to  a 
homestead,  an  infant  heir  ordinarily  may  sue  to  quiet  title 
under  sees,  57-59,  ch.  73,  Comp.  St.  1909,  at  any  time  within 
ten  years  after  attaining  his  majority.    Draper  v.  Clayton. .  443 

2.  Limitation  of  an  action  by  a  remainderman  to  recover 
possession  of  the  estate  does  not  begin  to  run  until  death 

of  the  life  tenant.    McFarland  v.  Fktck 452 

3.  The  right  to  sue  for  possession  of  land  in  the  possession  of 
a  life  tenant  does  not  accrue  to  a  remainderman  until  the 
termination  of  the  life  estate.    Helming  v.  Forrester 438 

Beplevin.     See  Cbops.     Judgment,  1. 

1.  In  replevin,  where  plaintlfT  has  obtained  possession  of 
property  and  fails  to  prosecute  his  .action,  the  defendant  is 
entitled  to  a  trial  of  his  right  of  property  or  possession  to 
establish  his  damages  under  sec.  190  of  the  code.  Penning- 
ton County  Bank  v.  Bauman .^ 25 

2.  In  executing  a  writ  of  replevin  a  sheriff  is  not  authorized 
to  seize  the  property  in  the  hands  of  a  stranger  claiming  to 
be  the  owner,  but  not  protected  by  the  replevin  bond. 
Singer  Sewing  Machine  Co.  v.  Robertson 542 

3.  Under  sec.  186  of  the  code,  a  defendant  in  replevin  may  be 
held  liable  for  the  value  of  the  property.  If  transferred  by 
him  in  bad  faith,  though  it  was  not  in  his  possession  or 
under  his  control  when  he  was  sued,  nor  taken  under  the 
writ.    Singer  Sewing  Machine  Co.  v.  Robertson 542 

Bobbery.    See  Cbimd^al  Law,  3.    Names,  3. 

1.  Under  an  information  charging  robbery,  accused  may  be 
convicted  of  larceny  from  the  person.    Bunge  v.  State 657 

2.  In  a  prosecution  for  robbery,  where  the  jury  are  permitted 
to  find  accused  guilty  of  larceny  from  the  person  after 
instructing  them  that  the  charge  of  robbery  is  not  sustained 
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by  the  eTldence,  instructions  on  the  law  of  robbery  should 
not  be  given.    Bunge  v.  State 667 

t.  In  a  prosecution  for  robbery,  held  not  error  to  refuse  to 
submit  Issues  as  to  simple  assault  and  petit  larceny,  where 
the  evidence  failed  to  show  that  either  of  those  ottenses  was 
committed.     Bunge  v.  Btate 667 

Sales. 

1.  Answer  to  offer  for  sale  of  coal,  followed  by  delivery  of 
major  part  of  it,  held  an  acceptance  of  the  proposition. 
Sheridan  Coal  Co,  v.  Hull  Co 117 

8.  In  an  action  for  the  price  of  goods,  defendant  held  entitled 
to  counterclaim  for  certain  damages.  Booster  Mfg.  Co,  v, 
Swenaon    •  •  • . .  182 

8.  Where  parties  agree  that  weights  of  the  seller  shall  be 
accepted  by  the  buyer,  the  latter  is  concluded  by  such 
weights  in  the  absence  of  fraud  or  miatakei.  Crilly  v. 
Ruyle    367 

4.  Where  an  agent  accepts  stock  with  knowledge  that  they  had 
been  fed  alfalfa,  the  purchaser  cannot  repudiate  the  seller's 
weights  for  violation  of  the  agreement  aa  to  feed.  Crilly  v. 
Ruyle 867 

6.  Where  parties  disagree  as  to  whether  stock  were  to  be 
fed  between  date  of  contract  and  delivery,  and  the  purchaser 
accepts  the  stock;  he  cannot  renounce  the  seller's  weights 
unless  he  proves  that  the  feeding  worked  to  his  prejudice. 
Crilly   V,   Ruyle 867 

6.  In  an  action  to  recover  for  sale  of  cattle,  questions  as  to 
feeding,  weights,  and  acceptance  held  for  the  Jury.  Crilly  v. 
Ruyle    867 

7.  Where  a  vendor  after  a  sale  of  corn  to  one  resells  It  to 
another  and  executes  a  bill  of  sale  for  one-half  to  each, 
the  first  purchaser  by  accepting  the  bill  of  sale  and  waiving 
his  right  to  one-half  of  the  grain  does  not  renounce  his 
title  to  the  other  half.  Seldomridge  v.  Farmers  d  Merchants 
Bank    SSI 

8.  Where  a  specified  quantity  of  grain  identical  in  kind  is  sold 
from  a  mass,  a.  separation  Is  not  necessary  to  vest  title 
where  the  intent  of  the  parties  that  title  shall  pass  is 
clearly  manifested.  Seldomridge  v.  Farmers  d  Merchants 
Bank    681 

9.  Whether  title  to  personalty  sold,  but  not  actually  delivered, 
passes  to  the  purchaser  depends  upon  the  intent  of  the 
parties,  which  is  a  question  of  fact,  a  finding  upon  which 
will  not  be  set  aside,  unless  against  the  clear  weight  of 
evidence.    Seldomridge  v.  Farmers  d  Merchants  Bank....  681 
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10.  An  order  by  a  purchaser  to  his  banker  not  to  pay  a  check 
drawn  in  payment  for  grain  sold  to  him  will  not  of  Itself 
work  a  rescission  of  the  contract  of  sale.  Seldomridge  v. 
Farmers  d  Merchants  Bank, • 531 

Schools  and  School  Districts.    See  Afpbai*  and  Erbob,  39.    Man- 
damus, 1. 

1.  A  rule  adopted  by  the  l>oard  of  education  of  South  Omaha 
held  a  reasonable  exercise  of  the  power  delegated  to  the 
board  by  sec.  8415  et  seq.,  Ann.  St.  1909.    Btate  v.  Melcher,  359 

2.  Sec.  8430,  Ann.  St  1909,  field  not  to  disable  a  board  of 
education  from  employing  counsel  at  the  district's  expense 

in  addition  to  its  regular  attorney.    State  v,  Melcher S69 

Specific  Performanca    See  Statutb  of  Frauds,  3. 

L  In  a  suit  against  a  widow  and  heirs  for  specific  performance 
of  a  contract  for  the  purchase  of  land,  the  title  to  which 
was  taken  by  the  ancestor  as  security  for  the  purchase 
money  loaned,  evidence  held  to  sustain  decree  for  plaintiff. 
Olson  V.  Hanika,... 49 

2.  Where  on  sale  of  land  the  purchaser  agrees  to  lease  the 
buildings  to  the  vendor,  and  by  mistake  the  lease  is  not 
executed,  equity  will  enforce  the  lease.    Jaco'by  v.  Viele, . . .  258 

Statute  of  Frauds. 

1.  While  an  oral  contract  for  the  sale  of  land  by  a  broker  is 
void  under  sec.  74,  ch.  73,  Comp.  St.  1909,  yet  if  fully 
executed,  and  either  party  is  defrauded,  he  has  the  same 
right  of  action  as.  if  the  contract  had  been  valid.  Latson  v. 
Buck 16 

2.  A  contract  between  a  landowner  and  a  broker  for  the  sale 
of  land,  limited  as  to  time,  may  be  extended  by  parol. 
Hetzel  V,  Lyon 261 

8.  The  effect  of  sec.  6  of  the  statute  of  frauds  (Comp.  St.  1909, 
ch.  32)  held  to  be  to  continue  the  practice  by  which  courts 
of  equity  compelled  specific  performance  of  parol  contract  to 
convey  land  to  prevent  fraud  where  there  had  been  part 
performance.     Cobb  v.  Macfarland 408 

4.  Payment  of  the  consideration,  possession  and  making  per- 
manent improvements  without  any  agreement  as  to  the 
possession,  held  such  part  performance  of  a  contract  to 
convey  land  as  to  take  It  out  of  the  statute  of  frauds. 
Cobb    V.    Macfarland 408 

Statutes.    See  Criminal  Law,  2.    Mujn^icipal  Corpokation,  1,  2,  10. 

1.  The  railway  commission  act  (laws  1907,  ch.  90),  anti-pass 

act  (laws  1907,  ch.  93),  and  two-cent  fare  act  (laws  1907, 

ch.  92)  held  to  follow  the  mandate  in  sec.  7,  art.  XI  of 
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the  constitution,  and  to  be  in  pari  materia,  requiring  them 
to  be  construed  together.    State  v.  Union  P.  R.  Co 

2.  Where  provisions  of  a  statute  are  incorporated  by  reference 
in  a  later  act,  they  become  a  part  thereof,  though  the  first 
statute  is  repealed  by  the  later  statute.    State  v.  Junkin, . .  801 

3.  The  proYlsions  of  sec.  5776,  Ann.  St.  1903  (laws  1897,  ch.  31, 
sec.  13),  incorporated  in  ch.  52,  laws  1907,  held  still  in 
force  as  a  rule  of  procedure,  though  the  section  was  repealed 

by  chapter  52.    State  v.  Junkin 801 

Taxation.    See  Licenses.    Mobtgages,  5. 

TriaL  See  Appeal  and  Ebbob.  Cabbiebs,  18.  Cbiminal  LiAw. 
Libel  and  Slandeb,  3.  Masteb  and  Sebvant,  3,  6,  7,  l8, 
14.    Municipal  Cobporationb,  6,  7.    Sales,  6. 

1.  While  It  is  erroneous  to  recite  in  an  instruction  certain 
disputed  facts,  omitting  others  bearing  on  the  same  point* 
euch  a  recital  of  undisputed  facts  held  not  prejudicial. 
Pilkina  v.  Hans 7 

2.  On  appeal,  instructions  will  be  considered  together.  Sheri- 
dan Coal  Co.  V.  Hull-Co 117 

Christensen   v.   Tate 848 

3.  A  litigant .  cannot  complain  that  an  instruction  is  not 
clearly  stated,  where  he  did  xiot  request  a  proper  instruc- 
tion.     Sheridan  Coal  Co,  v.  Hull  Co 1 117 

4.  If  Instructions  are  not  eufflciently  specific,  it  is*  the  duty 
of  counsel  to  offer  requests  for  instructions  to  supply  the 
omission.     Christensen  i7.  Tate 848 

5.  Instructions  covered  by  those  given  by  the  court  held 
properly  refused.     Quimby  v.  Bee  Building  Co 193 

6.  It  is  proper  for  the  court  to  further  instruct  the  jury 
after  submission  of  the  issues,  when  necessary  to  enable 
them  to  correctly  understand  an  issue  submitted.  First 
Nat.  Bank  v,  Hedgecock 220 

7.  Refusal  to  direct  verdict  for  defendant  for  want  of  evidence, 
held  error.    Sellers  v.  Chicago,  B.  d  Q.  JR.  Co 322 

8.  Where  the  court  has  fully  Instructed  upon  all  issues  and 
the  law  of  the  case,  it  is  not  error  to  refuse  additional  in- 
structions.   Otto  V.  Chicago,  B.  d  Q,  R.  Co 503 

9.  The  court  should  refuse  to  Instruct  on  matters  not  in  issue 
and  on  which  he  has  refused  to  receive  evidence.    CorneU 

V.   Haight 608 

10.  Where  the  court  has  submitted  all  questions  in  issue,  it  la 
not  error  to  refuse  additional  Instructions.  ComeU  v. 
Haight 508 


INDEX.  891 

Trial — Continued, 

11.  Instructions  should  be  construed  together,  and  if,  taken  as 
a  whole,  they  do  not  prejudice  appellant  they  will  be  held 
sufficient.     Smith  v.  Lorang 537 

12.  An  erroneous  instruction  held  not  prejudicial  when  consid- 
ered with  the  whole  charge.    Olson  v.  Nebraaka  Telephone 

Co 598 

13.  Where  plaintiff  had  shown  the  amount  of  his  damages,  his 
omission  while  testifying  to  state  the  amount  held  not  to 
require  the  court  to  comment  unfavorably  upon  that  fact. 
Westing  v,  Chicago,  B,  d  Q.  R.  Co 655 

14.  The  trial  court  is  not  required  to  submit  a  case  to  the 
jury  unless  the  evidence  supporting  it  would  warrant  a 
verdict    Iowa  Hog  d  Cattle  Powder  Co,  v.  Ford  708 

15.  Where  instructions  by  the  court  include  in  substance  in-  * 
structlons  refused,  the  correctness  of  those  refused  will  not 

be  investigated.    Blair  v.  Kingman  Implement  Co 736 

16.  Instructions  held  not  erroneous  as  assuming  that  defendant 
was  negligent    Christensen  v.  Tate 848 

17.  Questions  of  fact  on  conflicting  evidence  are  for  the  jury. 
Sheridan  Coal  Co.  v.  Hull  Co 117 

18.  Where  different  minds  may  reasonably  draw  diverse  in- 
ferences from  the  same  facts  as  to  whether  they  establish 
negligence  or  contributory  negligence,  they  are  questions 
for  the  jury.    Walters  v.  Village  of  Exeter 125 

19.  Where  one's  authority  to  represent  another  becomes 
material  and  the  evidence  is  conflicting,  the  issue  should  be 
submitted  to  the  jury.    Crilly  v,  Ruyle 867 

20.  Unless  an  offer  of  proof  shows  that  the  question  asked 
calls  for  competent  evidence,  it  la  not  error  to  overrule  it 
Havlik  17.  St.  Paul  Fire  d  Marine  Ins.  Co 427 

21.  An  offer  of  proof  is  required  to  show  that  the  question 
put  to  the  witness  calls  for  competent  evidence.    Havlik  v. 

•     St.  Paul  Fire  d  Marine  Ins.  Co 427 

22.  Mutilated  pleadings  should  not  be  submitted  to  the  jury,  but 
their  submission  is  not  ground  for  reversal  unless  the 
complaining  party  has  been  prejudiced  thereby.    Havlik  v. 

St.  Paul  Fire  d  Marine  Ins.  Co 427 

23.  Verdict  against  two  defendants  held  not  uncertain  by  add- 
ing thereto  "to  be  assessed  equally  against  each"  of  the 
defendants,  but  a  joint  verdict.  Olson  v.  Nebraska  Tele- 
phone   Co 593 

24.  A  correction  of  a  verdict  on  the  court's  suggestion  by  strik- 
ing out  an  apportionment  of  damages  between  two  defend- 
ants, held  not  error.    Olson  v.  Neltraska  Telephone  Co 598 
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26.  Whether  an  engineer  could  have  stopped  his  train  In  tini# 
to  avoid  killing  a  horse  held  a  question  for  the  jury.  Bumr 
ham  V.  Chicago,  B.  d  Q.  R,  Oo 696 

t6.  It  will  be  presumed  that  the  discretion  of  the  court  in  not 
allowing  the  jury  to  view  premises  was  properly  exercised, 
where  its  abuse  is  not  clearly  shown.    Reams  v.  Clopine. . .  673 

17.  Refusal  to  permit  jury  to  view  premises  is  not  reversible 
error  in  absence  of  an  abuse  of  discretion.  Whelan  v.  City 
of  Flattamouth 824 

Tmsts.     See  Descent  and  Distribution,  2. 

L  Where  a  husband  takes  title  to  his  wife's  land,  a  trust 
arises  in  favor  of  the  wife  as  against  the  husband's  cred- 
itors, unless  they  gave  him  credit  on  the  faith  of  his  being 
-     the  owner.    Johnson  County  v.  Taylor • 487 

2.  Suit  to  declare  a  trust  in  property  and  to  require  devisees 
and  legatees  to  convey  it  to  plaintifT  is  premature  if  brought 
before  probate  of  will.    Brown  v.  Webster 788 

Vendor  and  Purchaser.    See  Statute  of  Frauds,  4. 

L  In  an  action  for  failure  of  title,  the  purchaser's  measure 
of  damages  and  the  vendor's  right  of  set-oft  stated.  Beetem 
V,    Follmer 614 

2.  Evidence  held  to  show  defendant  chargeable  with  construc- 
tive notice  of  plaintiff's  rights  in  a  lot.  Dundee  Realty  Oo. 
V.  Leavitt • 711 

8.  Purchaser  held  not  an  innocent  purchaser,  unless  he  bought 
without  notice,  actual  or  constructive,  of  the  rights  of  prior 
purchaser  under  unrecorded  deed.     Dundee  Realty  Oo.  v, 

Leavitt • 711 

McParland  v,   Peters ^ 829 

4.  The  burden  of  proof  is  on  one  alleging  purchase  without 
notice   of  prior,   unrecorded  deed.     Dundee   Realty  Oo.  v. 

Leavitt    711 

McParland  v,  Peters 829 

6.  One  purchasing  land  burdened  with  a  visible  easement  is 
ordinarily  chargeable  with  notice  thereof.    Beng  v,  Payne. .  812 

6.  The  sufficiency  of  evidence  to  show  that  a  purchaser  of 
land  had  notice  of  a  prior,  unrecorded  deed  depends  upon 
the  circumstances  of  each  case.    McParland  v.  Peters 829 

7.  In  a  suit  to  quiet  title  to  land,  evidence  held  not  to  show 
plaintiff  a  purchaser  without  notice  of  defendant's  right 
under  a  prior,  unrecorded  deed.    McParland  v^  Peters 829 

Venne^ 

An  action  to  recover  money  cannot  be  brought  in  a  connty 
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against  a  nonresident  before  he  enters  the  coonty,  irhere 
he  has  no  property  or  debts  owing  to  him  In  the  county. 
Lamb  V.  Finch 565 

Waters.    See  Highways,  1.    Makdamtts,  4. 

1.  In  an  action  for  breach  of  contract  to  supply  water  for 
irrigating  practically  unproductive  land,  plaintiff  held  en- 
titled to  recover  only  the  difference  between  its  rental  value 
with  water  and  without  water,  and  not  the  value  of  what  it 
might  have  produced.     Wade  v.  Belmont  Irrigating  Canal 

d  Water  Power  Co 738 

2.  An  irrigation  company  held  a  mutual  irrigation  company 

as  defined  by  sec.  6845,  Ann.  St.  1909.    Swanger  v.  Porter. .  764 

3.  A  stockholder  In  a  mutual  irrigation  company  who  refused 
to  pay  his  share  of  the  maintenance  fund,  held  not  en- 
titled to  receive  water.      Swanger  v.  Porter 764 

4.  Injunction  to  restrain  owners  of  mllldam  from  increasing 
its  height  and  overflowing  plaintiff's  land  will  be  denied, 
where  it  is  doubtful  whether  the  height  of  the  dam  was  the 
cause  of  the  injury.    Stuefer  v.  West  Point  Milling  Co 773 

5.  Evidence  held  Insufficient  to  show  that  overflow  of  plaintiff's 
land  was  caused  by  increase  in  height  of  defendant's  dam. 
Stuefer  v.  West  Point  Milling  Co 773 

Willa    See  Abbitsation  Ain>  Awabd,  5,  6.    Descent  and  Distribu- 
tion.       EXECUTOBS     AND     ADMINISTRATORS,     1.       TRUSTS,     2. 

1.  A  will  held  to  create  a  vested  estate  in  fee,  subject  to 
defeasance  in  the  event  of  the  devisee's  death  before  attain- 
ing the  age  of  25.    Bhackley  v.  Homer 146 

2.  A  provision  in  a  will  that  a  mortgage  on  certain  land  shall 
be  paid  out  of  the  estate  is  not  inconsistent  with  a  former 
contract  by  the  testator  to  convey  the  land  to  another. 
Cott  V.  Macfarland 408 

3.  To  constitute  an  election  between  a  devise  and  a  right  incon- 
sistent therewith,  there  must  be  an  intention  to  make  an 
election  or  some  decisive  act  that  will  prevent  restoring   * 
the  parties  to  the  same  situation  as  if  such  act  had  not 
been  performed.     Cobh  v,  Macfarland 408 

4.  What  will  constitute  an  election  between  a  devise  and  a 
right  inconsistent  therewith  stated.    Cobh  v.  Macfarland...  408 

5.  That  a  subsequent  will  was  made  without  proof  of  its  actual 
contents  is  not  sufficient  to  show  revocation  of  a  former 
will.    Williams  v.  Miles 455 

6.  Evidence  held  insufficient  to  show  execution  or  con  ten  te  of 

an  alleged  will.    Williams  v.  Miles 456 
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7.  Proof  of  the  ezecntton  and  contents  of  a  lost  will  should 
be  clear  and  conyinclng.    Williams  v.  Uile% 46S 

t.  If  husband  and  wife  join  in  an  instrument  In  form  of  a 
Joint  will,  which  despoees  only  of  property  of  which  the 
husband  is  the  sole  owner,  it  will  be  sustained  as  the  will 
of  the  husband.    In  re  Estate  of  Hansen 667 

0.  Where  it  is  doubtful  as  to  whether  a  fee  or  a  life  estate 
to  testator's  wife  was  Intended,  the  fact  that  the  property 
was  a  homestead  and  the  law  would  give  her  a  life  estate 
therein  will  be  considered  in  determining  the  meaning  of 
the  will.    In  re  Estate  of  Hansen 567 

10.  The  district  court  has  not  jurisdiction  in  an  original  action 
to  determine  whether  an  instrument  proposed  for  probate 
is  the  last  will  of  decedent    Brown  v,  Wehater 788  * 

Witnesses.     See  Cbiminal  Law,  6,  ll.  t 

1.  Where  a  witness  is  called  to  contradict  testimony  of  a  ■ 
former  witness,  it  is  within  the  court's  discretion  to  permit  | 
leading  questions.    Sheridan  Coal  Co,  v.  Hull  Co 117                  f 

2.  Plaintiff  on  cross-examination  should  not  be  required  to  give 
evidence  as  to  matters  not  alleged  in  his  petition  or  put 
In  issue  by  the  pleadings.    Cornell  v.  Haight 608 

3.  In  applying  the  statutory  rule  (code,  sec.  329)  aa  to  com- 
petency of  witnesses  when  the  adverse  party  is  the  repre- 
sentative of  a  decedent,  the  real  nature  of  the  transaction 
should  be  considered.    Clark  v.  Flcischmann 609 

4.  Exceptions  to  the  statutory  rule  (code,  sec.  328),  that  every 
human  being  of  sufficient  capacity  to  understand  the  obliga- 
tion  of  an  oath  is  a  competent  witness,  lihould   not  be 
extended  by  construction  beyond  the  import  of  the  language  j 
used  by  the  legislature.    Clark  v.  Flcischmann 609  ' 

5.  A  surviving  partner  held  not  Incompetent  as  a  witness, 
under  sec.  329  of  the  code,  in  a  suit  by  decedent's  devisee 
to  recover  land  from  one  claiming  title  through  the  partner- 
ship.   Clark  V.  Flcischmann 609 

6.  Where,  at  the  time  a  statement  Is  made,  a  witness  makes  ; 
a  memorandum  thereof  and  testifies  that  It  is  correct,  he 

may    testify    therefrom,  though    he  has .  no    independent 
recollection  of  the  statement.     Welch  t7.  Adams 681 

7.  Rights  of  a  party  as  a  witness,  who  is  sought  to  be  Im- 
peached on  cross-examination,  are  the  same  as  those  of 
other  witnesses.    Blair  v.  Kingman  Implement  Co 736 
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